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PREFACE TO THIS EDITION 


In order to make this edition more useful to various law 
classes in the Universities of Scotland there has been 
obtained the collaboration of Mr. Mounsey, Professor of 
Conveyancing in the University of Edinburgh; Mr. Gloag, 
Professor of Law in the University of Glasgow; Mr. Irvine, 
Professor of Law in the University of Aberdeen; Mr. 
Howden, Lecturer on International Private Law, and Mr. 
Wood, Lecturer on Administrative Law, both of the Uni- 
versity of Edinburgh. Mr. Rankine, Professor of Scots Law 
in the last-named University—editor of the three preceding 
editions—has acted as general editor. 


“Little Erskine,” as the original book was by our old 
lawyers affectionately called, was at one time as much of 
an authority as a text-book can be. It is now frankly 
nothing but a modern treatise with an archaic flavour due 
to the original authorship. The text has therefore been 
now relieved of the intrusive cumber of square brackets, 
while indications of masses of modern law have been retained. 
In a few cases the order has been altered. 


Intended primarily for the student, this book may appeal 
to the practitioner as the only general text-book brought up 
to date in case and statute law. 

JR. 


August 1911. 


ADVERTISEMENT 


PREFIXED TO THE FIRST EDITION 


TuouacH the Institutions of the Law of Scotland, which were 
written by the learned Sir George Mackenzie of Rosehaugh, 
have been justly received with universal approbation, it must, 
at the same time, be confessed that his fondness to reduce the 
Work within the compass of a small duodecimo led him either 
to omit altogether, or to treat more slightly, several important 
articles relating to his subject. Nor, indeed, is that Author’s 
Compend so useful at present as it was formerly, because of 
these many and considerable alterations which the Law of 
Scotland has undergone since its publication. 


The following sheets are designed to supply these defects ; 
and, by exhibiting a more full and complete view of the prin- 
ciples and general system of our Law, to prepare the reader for 
deeper researches into that study. 


Sensible of the difficulty of composing a Treatise of this 
kind, where every word requires accuracy and precision, I 
subjected my essay, after having employed my utmost skill 
upon it, to several Gentlemen distinguished by their knowledge 
of the Law; to whom I embrace this public opportunity of 
offering my sincere acknowledgments for the trouble they 
have taken in revising it, and for their judicious remarks 
and just amendments. 


If, after all I have done, this attempt shall answer my 
design, I shall be happy in reflecting that my labours have 
not been useless to my country. 


JOHN ERSKINE. 
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TIT. IL.—OF LAWS IN GENERAL 


1. Law. — Law in its primary sense is the command of a 
Sovereign, containing a common rule of life for his subjects. It 
is divided into the law of Natwre, the law of Nations, and Civil 


or Municipal law. 
2. Law of Nature.—The LAw or NATURE is that which Gop, 


the Sovereign of the Universe, has prescribed to all men, not by 


(1-6) 


7) 


any formal promulgation, but by the internal dictate of reason Ole, Pro 0 Milone, 


alone. It is discovered by a just consideration of the agreeable- ~ 
ness or disagreeableness of human actions to the nature of man ; 
and it comprehends all the duties we owe either to the SUPREME 
BEING, to ourselves, or to our neighbour—as reverence to Gop, 
self-defence, temperance, honour to our parents, benevolence to all, 
a strict adherence to our engagements, gratitude, &c. This law 
is improperly attributed to the brute part of the creation; for 
brutes act from necessity, and are not capable of proper obedience, 
nor consequently of law. 

3. Law of Nations.—The Law oF Nations or Public Inter- 
national Law is also the result of reason, and has Gop for its 
Author: but it supposes mankind formed into several bodies politic, 
and it comprises all the duties which one state owes to 


These must of necessity be similar to the duties arising 
1 


or states ; 
another. 


I Otho 


(14) 


Inf. 4, 5 


(18-19) 


41D. (1, 4); see 
umf. 8. 224, 


(16, 17, 20) 
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between individuals, since both are dictated by reason, so that what 
is the law of nature when applied to men, considered simply as 
such, is indeed the law of nations when applied to kingdoms or 
states. From this source proceed the right of war, the security 
of ambassadors, the obligations arising from treaties, &c. The 
particular usages of nations in their mutual correspondence, which 
are not necessarily founded in reason, are no part of the law of 
nations in its proper sense ; fur they are arbitrary, and derive their 
sole authority from compact, either express or presumed; and 
may therefore, without violating the law of nature, be altered: for 
this reason they ought to be thrown into the class of positive laws, 
whose obligation lasts no longer than the agreement upon which it 
is founded. Of this sort are the ceremonial used in receiving and 
entertaining ambassadors, the privileges indulged to some of their 
servants, the rules observed in cartels for exchanging prisoners of 
war, &e. 

Private International Law is parcel of each system of municipal 
law, and regulates the relations between persons or things in one 
country and persons or things in another country. 

4, Civil Law.—Civit or MunicipAL LAw is that which every 
sovereign kingdom or state has appropriated to itself. The appella- 
tion of municipal was originally confined to the laws of municipia, 
or dependent states: but it came by degrees to signify all civil 
laws without distinction. No sovereign state can subsist without 
a supreme power or a right of commanding in the last resort; the 
supreme power of one age cannot, therefore, be fettered by any 
enactment of a former age, otherwise it would not be supreme. 
Hence, the law last in date derogates from prior laws. 

5. General Properties of the Law of Nature.—The law of 
nature, where it either commands or forbids, is immutable, and 
cannot be controlled by any human authority ; but where that law 
does no more than confer a right, without obliging us to use it, the 
supreme power may divest us thereof, in whole or in part. Thus, 
certain natural rights in point of dress, game, commerce, &c., are 
brought frequently, by positive enactment, nnder such restrictions 
as the Legislature thinks most proper for the common interest. It 
sufficiently appears that a sanction is annexed to the law of nature 
by its Author, from the disquiet that fills the conscience upon a 
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transgression thereof, though the person guilty should be without 
the reach of human penalties: But certain laws of nature, as 
gratitude, charity, benevolence, &c., have not been guarded with 
penalties by the positive enactment of any state, but are left 
entirely to the conscience. 

6. Promulgation of Laws.—Though the laws of nature are 
sufficiently published by the internal suggestion of natural light, 
civil laws cannot be considered as a rule for the conduct of life 
till they are notified to those whose conduct they are to regulate, 
The Scots Acts of Parliament were, by our most ancient custom, 
proclaimed in all the different shires, burghs, and baron courts 
of the kingdom. But after our statutes came to be printed, in 
consequence of 1540, c. 127, that custom, which was no longer 
necessary, was gradually neglected; and at last the publication of 
our laws at the market cross of Edinburgh was declared sufficient ; 
and they became obligatory forty days thereafter. British statutes 
are deemed sufficiently notified without formal promulgation ; either 
because the printing is truly a publication, or because every subject 
is, by a maxim of the English law, a party to them, as being 
present in Parliament either by himself or his representative. After 
a law is published, no pretence of ignorance can excuse the breach 
of it. The record of a statute is a copy printed on vellum by the 
King’s printer. A statute, whether public, general, or (if passed 
after 1850) local and personal, or private, is sufficiently brought 
under judicial notice by producing a copy bearing to be printed 
by the King’s printer or under the authority of H.M. Stationery 
Office. 

7. Declaratory Laws.—As laws are given for the rule of our 
conduct, they can regulate future cases only; for past actions, 
being out of our power, can admit of no rule. Declaratory laws 
form no exception to this; for a statute, where it is declaratory of 
a former law, does no more than interpret its meaning; and it is 
included in the notion of interpretation that it must draw back 
to the date of the law interpreted. Formerly an Act was held 
to take effect as from the first day of the session in which it 
passed ; since 1793 its date is that on which it receives the royal 
assent; but some other day may be named as the date of its com- 
mencement. Enactments, except such as relate merely to procedure, 


(21, 37) 


1425, c. 67; 
1457, c. 89. 


1581, c. 128. 


9 pr., 3 D. (22 


May, Parl. P: 
486, 816. 

33 Geo. IIL. ¢ 
52-3 V. c. 63, 


45-6 V. c. 9, s 


(23) 


33 Geo. III. ¢ 


Russell, 1907 
15 S.L.'T. 118 


Urquhart, 1853, 
1 Macq. 658. 
Kerr, 1854, 

1 Macq. 736 ; 
Gardner, 1878, 
Deen. 105) 
Young, [1898] 
A.C. 469; 
Chandra, [1905] 
2 K.B. 335. 


See anf. 1, 6, 4. 


(27, 28) 


Savigny, Ges- 
chichte, vol. ii. ; 
Muirhead, 
Roman Law, 
p. 433. 


Out (U2). 
1540, c. 69 ; 
1585, c. 18. 
1540, c. 80; 
1551, c. 22. 
1503, ©. 79; 
1584, c. 131. 


(28) 
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are presumed not to be retrospective—not to operate except on 
cases or facts which have come into existence after that date. The 
presumption is conclusive, where action has been then raised. It 
may in other cases be displaced expressly or by plain implication. 
A statute may contain provisions of both kinds. 

8. Divine Positive Law.—God Himself gave by Moses to the 
Jews a body of positive laws, which settled not only their public 
polity but private rights; but as that law was directed to the Jews 
alone, and almost wholly framed with a special view to the Jewish 
constitution, and to the genius of that people, it is but a small part 
of it which has been adopted by the legislatures of other countries 
into their system of laws. 

9, Roman Law.—-The Roman Laws were, towards the middle 
of the sixth century, reduced by the Emperor Justinian into one 
body, which consists of the Digests or Pandects, the Institutions, 
the Code, and the Novels. 
into Italy, soon after Justinian’s death, this law was recognised by 


Upon the irruption of the Lombards 


the invaders as applicable only to Romans within their territory, 
and it was little studied till the year 1130, when a copy of the 
Pandects having, it is said, been recovered at Amalfi, it was taught 
by authority in the schools of Italy, and from thence spread quickly 
over Europe. ‘The Roman Law, from its original name, rather 
than from its peculiar beauty and elegance, got the appellation of 
the Civil Law, though that epithet was applicable originally to the 
laws of all countries alike. In several Acts of Parliament this law, 
sometimes by itself, and sometimes in conjunction with the canon 
law, goes under the name of the Common Law. 


sion in the Act is fuller 


Where the expres- 
the common law of the realm—it signifies 
perhaps our own ancient customary law. 

10. Canon Law.—Soon after the recovery of the Pandects, a 
body of law was formed under the direction of the Bishop of Rome, 
styled the CANon Law. It contained rules, not only for informing 
the conscience, but for the fixing of property, civil as well as 
ecclesiastical, and had the authority of law in the countries where 
the Pope was temporal sovereign: but all the other nations of 
Christendom, even those which acknowledged the See of Rome, 
thought themselves at liberty, in so far as it related to civil right, 
either to reject it, or to receive it with such limitations as they 
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judged proper. The Canon Law consists of the Decretum, which, 
in imitation of the Roman Digests, was composed by Gratian, a 
Benedictine monk, from the judgments of the fathers, doctors, and 
church councils; and of the Decretal Epistles, which, after the 
pattern of Justinian’s Code and Novels, is a collection of the 
rescripts and constitutions of the Popes. 

11. Law of Scotland.—The municipal Law or ScoTLAND, as (30) 
of most other countries, consists partly of statutory or written law, 
which has the express authority of the legislative power; partly 
of customary or unwritten law, which derives force from presumed 
or tacit consent. 

12. Our Written Law—<Acts of Parliament.—Under our statu- (31) 
tory or written law are comprehended (1) our Acts of Parliament ; 
not those only which were made in the reign of James I. of Scotland, 
and from thence down to our union with England in 1707, but such Bry gee 
of the British statutes enacted since the Union as concern this part Wenotiie, 
of the United Kingdom. There is a presumption that public 1) R. ELL. 89. 
general statutes apply to the whole United Kingdom, but. this AT Tes, 
presumption may be displaced expressly or by implication. If an Scottish Dra; 


Depot, 1905, 7 
enactment applicable to Scotland is couched in English words of 646; Pemsel, 


[1891] A.0. 53 

style, the nearest Scotch analogue should be applied. 

13. Regiam Majestatem.—The remains of our ancient written (32-36) 
law were published by Sir John Skene, clerk-register, in the begin- 
ning of the seventeenth century, by licence of Parliament. The fae 4 'Thon 
books of Regiam Majestatem, to which the whole collection owes its 
title, are now generally admitted to be a private transcript of 
Glanvil’s Treatise on the Laws of England, altered so as to adapt 
them to notorious practice in Scotland, and feigned to have been 
compiled by order of David I.; and, though no express confirma- 
tion of that treatise by the Legislature appears, yet it is admitted 1 en 
to have been the ancient law of our kingdom by express statutes. 
The Burgh Laws, which were enacted by the same King David, 
and the Statutes of William, Alexander II., David II., and the three 
Roberts, are universally allowed to be genuine. Our Parliaments 
have once and again appointed commissioners to revise and amend 
the Regiam Majestatem and the other ancient books of our law con- He c. A. 
tained in the same collection, and to make their report ; but, as no 1633, ¢. 20. 


' report appears to have been made, nor consequently any ratification 
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by Parliament, none of these remains are received as of proper 
authority in our courts: yet they are of excellent use in proving 
and illustrating our most ancient customs. 

(40) 14. Acts of Sederunt, &c.—Our written law comprehends (2) 
‘Mexanders the Acts of Sederunt, which are ordinances for regulating the forms 


Abridgment ; . A : : : ae 
Maren; Adam. of proceeding before the Court of Session and inferior Civil Courts 


in the administration of justice, made by the judges of the Court 
1540, c. 93. of Session, who have a delegated power from the Legislature for 
Bg, ASS. that purpose. Some of these Acts touch upon matter of right, 


28 Feb. 1662; 


24 June 1665; | which declare what the judges apprehend to be the law of Scotland, 
14 Dec. 1756; as 


Ep nech oe see and what they are to observe afterwards as a rule of judgment, 
_ 8.27. and yet have obtained the force of law. In modern times they 

are confined to matters of procedure, specially remitted by Act of 
eee 1010, Parliament. They are impliedly repealed by the repeal of the 
statute under the authority of which they were passed. (3) Acts of 
Adjournal ave similarly ordinances issued by the Court of Justiciary 
for its own guidance and that of inferior Criminal Courts. These 
Acts of Sederunt and Adjournal are now printed by the King’s 
6-7 V.c. 66,5. 3. printer as ‘statutory rules.” (4) There are, besides, many other 

“siatutory rules,” that is, rules, regulations, or byelaws made under 

Act of Parliament by Government Departments and other bodies. 
29., 55-6 V.c.55, Most of these are enforceable at the proper instance only if, and in 


. 316; anf. 3, 


aaa Soott, | 80 far as, they are within the powers conferred by the statute, and 
UL Be Ets. OW 5 2 


are reasonable and not repugnant to the general law of the land— 

lat 3°07, S-C. these being matters for the Court to judge of. In a few cases the 

ae 4°! Act declares the statutory rule, when made, to be of the same effect 
ork” as if it were contained in the Act itself, and then the Court has 
| ee no such task imposed on it. 

(41, 42) 15. The Authority of the Civil and Canon Laws.—The civil 
and canon laws, though they are not perhaps to be deemed proper 
parts of our written law, have undoubtedly had the greatest influ- 
ence in Scotland. The powers exercised by our sovereigns and 


ps eal our judges have been justified upon no other ground than that they 

were conformable to the civil or canon laws. And a special statute 
567, ¢. 31. was judged necessary, upon the Reformation, to rescind such of 
their constitutions as were repugnant to the Protestant doctrine. 
oe From that period the canon law has been little respected, except: 


in questions of tithes, patronages, and some few more articles of 
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rt] 


ecclesiastical right, and does not obtain except where it has been 
acknowledged by statute or a decision of the Courts 
the Canons of a Provincial Council : 


or adopted in 
but the Roman continues to 
have great authority in all cases where it is not derogated from 
by statute or custom, and where the genius of our 
apply it. 

16. Unwritten Law or Custom.—Our unwritten or customary 
law is that which, without being expressly enacted by statute, 


law suffers us to 


derives its force from the tacit consent of King and People, which 
consent is presumed from the ancient custom of the community— 
as the laws of primogeniture and succession, the legitim, terce, 
courtesy, &c. ; along with the law merchant, much of which is of 
very recent origin. It is usual to bestow on these customs when, 
and only when, recognised in a competent court the name of the 
common law—statute and common law thus exhausting the positive 
law of the land. No precise time can be fixed as necessary for 
constituting this sort of law: because some things require in their 
nature longer time and a greater frequency of acts to establish them 
than others. A local custom will not be recognised as law unless, in 
the opinion of the Court, it is just and reasonable. 


equally founded in the will of the lawgiver with written law, has 


Custom, as it is 
therefore the same effects ; hence, as one statute may be explained 
or repealed by another, so a statute may be explained by the 
uniform practice of the community, and even, at least if it is an 
Act of the Scots Parliament, go into disuse by a posterior contrary 
This power of custom to derogate from prior statutes is 
private right, but extends to 


custom. 
not confined to statutes concerning 
those which regard public policy. 
17. Decisions of the Courts.—An uniform tract of the judg- 
ments or decisions of the Court of Session is commonly considered 
as part of our customary law; and, without doubt, where a par- 
ticular custom is thereby fixed or proved, such custom of itself 
constitutes law: but decisions, though they bind the parties liti- 
gating, have not, in their own nature, the authority of law in 
similar cases: yet, where they continue uniform, great weight is 
justly laid on them. Neither can the judgments of the House of 
Peers of Great Britain reach further than to the parties in the 
appeal, since in these the Peers act as judges, not as lawgivers ; 


8 


ie Cr ole 
1540, ¢. 70; 
1587, & 31; and 
see Or Ped so dlare 
p Breas St. ile i 
12-16; Bankt. il 
i. 40; Hume, 
Crimes, 1, 15; 
raaphee Trs. e, 
1831, V.&S. 
at p. > os. 


(43-46) 


32, s. 1, D. (1, 3). 


E.g., Insurance ; 
crossed cheques. 
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17 R. 1000. 
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134, 195; Fergu- 
son, 1825,1 Macq. 
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1899,.2 F. 29. 
Bute, 1870, 9 M. 
180; Nicol, 1887, 
14 R. (Just.) 47. 
Johnstone, 

4 Pat. 274. 
Smollett, 1 Pat. 
26; Middleton, 
1908, 8.C. (J.) 82. 


London Street 
‘Tramways Co., 
[1898] A.C. 375. 


(49) 


Dwarris ; Max- 
well; on Statutes, 
Mack. Obs. on 
1424, c. 23; 
Farquharson, 
1886, 1 Wh. 26. 
Fielding, [1899] 
1Ch.1; Millar, 
1908, 16 S.L.T. 
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Sutton, 1882, 
2ROW DA OL. 


Inglis, 1898, 

25 R. HL. 705 
Fletcher, [1907] 
1 K.B. 205. 


Salkeld, 2 Exch. 
256; West- 
minster Fire 
Office, 1888, 
omkunbh. ly 89. 


(50, 60) 


Lester, 1877, 

2 Q.B.D. 403 ; 
Vasey, [1905] 

2 K.B. 748. 

17, 18, 19, 28 D. 


i, 3): 


38 D. (2, 14); 
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nevertheless, where a judgment is given in the court of the last 
resort it must have the strongest influence upon the determinations 
of inferior courts. There is a scale of authority from the House 
of Lords down to the humblest tribunal; and a reported ground of 
judgment—not being a mere obiter dictum—expressed in one case 
by a superior Court is binding in a similar case in an inferior or 
co-ordinate Court, unless and until it is itself reversed, or displaced 
by statute. And a decision of the House of Lords upon a question 
of law is conclusive and binds the House in subsequent cases. An 
erroneous decision can be set right only by an Act of Parliament. 

18, Interpretation of Laws.—By the rules of interpreting 
statute law received in Scotland before the Union, an argument 
could be used from the title to the Act itself, a rubro ad mgrum. 
After the Union this recourse was denied, seeing that the title 
was not read three times in the House of Commons. But now it 
is treated in both Houses of Parliament as an important part of 
the Act and may be founded on in Court. The same rule applies 
to the headings by which many modern statutes are divided. No 
help can be obtained from the side-notes. The preamble or narra- 
tive, which recites the inconveniences that had arisen from the 
former law, and the causes inducing the enactment, is part of the 
Act and may lead a judge to the general meaning of the statute, 
but cannot control the enactments. For the chief weight is to 
be laid on the statutory words. 

19. Id. — Prohibitory Laws: Interpretation by Extension.— 
Laws, being directed to the unlearned, as well as the learned, 
ought, where not couched in technical terms, to be construed in 
their most obvious, 2.¢., their ordinary popular meaning, and not 
explained away by subtle distinctions; and no law is to suffer a 
figurative or secondary interpretation where the proper sense of 
the words is as commodious and equally fitted to the subject of the 
statute. Laws ought to be explained so as to exclude absurdities 
or great inconvenience, and in the sense which appears most 
agreeable to former laws, to the intention of the lawgiver, which 
it is the main aim of sound interpretation to discover from the 
words of the Act as a whole and of other Acts in part materia, 
and to the general frame and structure of the constitution. 
Where the words of a statute are capable of but one meaning, the 
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statute must be observed, however hard it may bear on particular smith, 1827, 58. 
persons: nevertheless, as no human system of laws can compre- [iso4) A.C. 516.” 
hend all possible cases, more may be sometimes meant by the eae 
lawgiver than is expressed; and hence certain statutes, where 
extension is not plainly excluded, may be extended beyond the 
letter to similar and omitted cases; others are to be confined to 
the statutory words. 
20. Strict Interpretation.—Modern statutes are more carefully (3-55, 59) 
framed than earlier Acts, especially those of the Scots Parliament ; 
and the tendency is therefore to interpret them so as to give effect 
to the intention of the Legislature as expressed in them, without 
much regard to the subjects whereof they treat. Still in dubio the 
difference between a strict and a beneficial (or ample) construction 
may be material. <A strict interpretation is to be applied—l. To 
correctory statutes, which repeal or restrict former laws, and to 14D. (1,3). 


% * . . . T "hi 
statutes which enact penalties or restrain the natural liberties of pets. gs. 


: . = _ Hossack, 1839, 
mankind. 2. Laws made on occasion of present exigencies in a 9p 499, 


state ought not to be drawn to similar cases after the pressure is 
over. 3. Where statutes establish certain solemnities as requisite 


to deeds, such solemnities are not suppliable by equivalents ; for E. Wife, 18. Ap. 
98; ‘Thomson, 


solemnities lose their nature when they are not performed specially. ee 
all. ol D.d. 420. 


And this rule applies where new and simpler forms of writs are 


introduced by statute and sought to be used, though the older Johnston, 1865, 
forms are not abolished. 4. A statute which enumerates special © °°” 


cases is with difficulty to be extended to cases not expressed unless 


this rule would lead to a plain evasion; but where a law does not Philpott, 
descend to particulars there is greater reason to extend it to similar 


cases. 5. Statutes which carry a dispensation or privilege to 


particular persons or societies suffer a strict interpretation ; because Hogg, 1880, 7 R. 
‘ 986; Gillanders, 
erogate from the general law, and imply a burden upon the issi, 12 R. 309. 
cy. 8 8 ? 


rest of the community ; but at no rate can a privilege be explained 


to the prejudice of those in whose behalf it was granted. 6. There Port-Glasgow 
is a presumption against curtailing the jurisdiction of the Supreme HL, 35) 
Courts. 7. The Crown is not affected by a statute, unless named TO"9y Ht ‘us: 
in it. 8. Local and personal and private Acts are construed Ee elie 
contra proferentes —the promoters being regarded as contracting ae eee 


iat? 2 8. 
with the public in terms chosen by themselves. Though the Snes a oe 
notices required of promoters before Bills are presented to Parlia- 1842,1B. Ap. 252. 


(56, 57) 


13-14 V. c. 21, 
EGE Hyon 
Tbid. ss. 1-1. 


See Brown, 1868, 
7M. 281; Hall, 
1901, 3 F. 1059 ; 
Glasgow Mags., 
1886, 13 R. H.L. 
110; Farquhar- 
son, 1886, 13 R. 
(Just.) 29. 

02-3 V. c. 63. 


Hall, sup. 
Nairn, 1909, 
S.C. H.1.. 10. 
Do Nc. 10): 
59-60 V. c. 14. 


Mackay, 
Practice and 
Manual. 


(2, 3) 
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ment have not been duly given, the Acts which follow are none 
the less valid. : 

21. Ample Interpretation.—All statutes concerning matters 
specially favoured by law receive an ample interpretation ; as laws 
for the encouragement of commerce or of any useful public under- 
taking, for making effectual the wills of dying persons, for restrain- 
ing fraud, for the security of creditors, &c. A statute, though its 
subject-matter should not be a favourite of the law, may be ex- 
tended to similar cases which did not exist when the statute was 
made, and for which, therefore, it was not in the lawgiver’s power 
to provide. 

22. Repeal. Devices for Shortening Acts.—Repeal of an enact- 
ment by implication is not readily admitted. Absolute repugnancy 
is necessary, and then the later provision, if it be not a mere 
schedule or a saving clause, is given effect to. Express repeal 
of a repealing enactment does not revive the original provision ; 
and a repeal which is accompanied with a substitution of other 
provisions does not take effect till these come into force. The 
Act (passed in 1850), which thus provided, contained enactments 
for shortening the language of statutes, viz. enabling Acts to be 
amended or repealed in the same session; causing certain Acts 
to be divided into sections; permitting short references to other 
Acts by reign, chapter and section; making masculine words 
include the feminine, and singular words include the plural, and 
vice versd ; and defining words commonly used, such as “month,” 
“county,” “land,” “oath.” These provisions are repealed and 
re-enacted in a wider statute passed in 1889, which also defines 
certain other terms that frequently appear in statutes. These 
definitions only hold if there is nothing to the contrary in the 
context or the general law. Abbreviated titles are now also 
furnished for the citation of certain Acts and groups of Acts. 


TIT. I1.—OF JURISDICTION AND JUDGES IN GENERAL 


1, Jurisdiction. —The objects of law are PERSONS, THINGS, and 
ACTIONS. Among persons, judges, who are invested with jurisdiction, 
deserve the first consideration. Jurisdiction is a power conferred 
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upon a judge or magistrate to take cognizance of and decide 
causes according to law, and to carry his sentences into execu- 
tion. That tract of ground or district within which a judge 
has the right of jurisdiction is called his territory ; and every 
act of contentious jurisdiction exercised by a judge without. his 
territory, either by ‘pronouncing sentence or carrying it into 
execution, is null. But magistrates may sign convictions, &c., 
and sheriffs may pronounce and sign judgments, furth of their 
territory. A sheriff's criminal warrant’ runs within Scotland 
without indorsation. Warrants of other inferior judges should 
be “backed.” By the Judgments Extension Acts of 1868 and 
1882 decrees, both of superior and of certain inferior Courts in 
any part of the United Kingdom, may be enforced in any other 
part if a certificate granted by the proper officer of the Court 
which issued the decree be registered in the books of the Court 
within whose territory it is to be executed. 

2, The Crown the Fountain of Jurisdiction.—The supreme 
power, which has the right of enacting law, falls naturally to have 
the right of erecting courts and appointing judges who may apply 
these laws to particular cases: but in Scotland this right has been 
from our earliest times entrusted with the Crown, as having the 
executive power of the state. In our Supreme Court of Session, 
including now the Court of Exchequer, not only process, but 
execution of diligence, runs in the name of the Sovereign; not- 
withstanding which this court has a proper jurisdiction, seeing 
all its necessary writs, both of process and execution, issue under 
its own direction. 

3. Jurisdiction, Voluntary and Contentious.—Jurisdiction was, 
by the Roman law, either voluntary or contentious. Voluntary 


- was that which related to matters that admitted of no opposition ; 


and therefore might be exercised by any judge, and upon any 
day, and in any place, Contentious was that which was exercised 
in debateable matters, which were by their nature capable of 
receiving a judicial discussion ; and this sort could not be proceeded 
in but upon a lawful day, in court, and by that judge alone who 
was competent to the suit. The same rules hold in Scotland. 
Taking affidavits and the judicial ratifications of women clothed with 
husbands may be classed among the acts of voluntary jurisdiction. 


21-8 Vie CD35 
s.13; 7 Edw. VIL. 
ce. 51, Sched. I. 

s. 83. 

1-2 V. ¢.119, s. 25. 


31-2 V.c. 54; 
45-6 V. c. 315 
and see A.S. 

21 June 1883; 
Johnstone’s Trs., 
12 R.1; Thomp- 
son, [1903] 1 K.B. 
760; Low, [1894] 
1Ch.147. As to 
extradition, see 


inf. 4, 4, 46B. 
(3) 

19-20 V. c. 56. 
(4) 


Kerr, 1854, 
Macq. 7365 | 
Cochrane, 1688, 

M, 7294. 


G, 6) 


Mackintosh, 
1876, 3 R.H.L.34; 
2 Hume, 504. 


Kennedy, 1867, 
5 Irv. 539; 
L.-Adv. v. 
‘Thomson, 1897, 
24k. 545. 


D. (38, 1). 


ii.g., Macleod, 
1884, 11 R. 
(Just.) 26. 

fi.g., Mackenzie, 
1889, 16 R. 1127. 


(9, 10) 
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4, Supreme and Inferior.—Jurisdiction is either supreme or 
inferior. That jurisdiction is swpreme from which there lies no 
appeal to a higher court. Though the British House of Peers 
and the High Court of Justiciary are, since the union of the two 
kingdoms, our only supreme courts in a strict acceptation, our 
Court of Session may still be called supreme in a lower sense, 
as its jurisdiction is universal over the whole kingdom; as the 
sentences of all other civil courts are subject to its review; and 
as its sentences can be brought under review by no court proper 
to Scotland. Inferior courts are those whose sentences are subject 
to the review of the supreme courts, and whose jurisdiction is 
confined to a particular county, burgh, or other territory; as 
sheriffs, justices of the peace, magistrates of burghs, &c. There 
formerly was a mixed jurisdiction, participating of the nature both 
of the supreme and inferior: thus, the Judge of the High Court 
of Admiralty and the Commissaries of Edinburgh had an universal 
jurisdiction over Scotland, and they could review the decrees of 
inferior admirals and commissaries; but since their own decrees 
were subject to the review of the Courts of Session or Justiciary, 


3; they were, in that respect, inferior courts. But these courts are 


now abolished. 

5. Civil and Criminal.—Jurisdiction is either civil or criminal : 
by the first, questions of private right are decided; by the other, 
crimes are punished. But in all jurisdiction, though merely civil, 
there is a power inherent in the judge to punish, either corporally 
or by a pecuniary fine, those who offend during the proceedings 
of the court, or who shall afterwards obstruct the execution of 
the sentence; cut jurisdictio data est, ea quoque concessa esse videntur, 
sine quibus jurisdictio explicart non potuit. In the first case the 
sentence is issued at once ; in the other case (as where an interdict 
has been broken), the procedure is by complaint. 

6. Jurisdiction, Privative and Cumulative. — Jurisdiction is 
either privative or cumulative. Privative jurisdiction is that which 
belongs only to one court, to the exclusion of all others. Cwmu- 
lative, otherwise called concurrent, is that which may be exercised 
by any one of two or more courts in the same cause. In civil 
cumulative jurisdiction the private pursuer has the right of election 
before which of the courts he shall sue; but, as in criminal 
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questions, which are prosecuted by a public officer of court, a 
collision of jurisdiction might happen through each of the judges 
claiming the exercise of his right, that judge by whose warrant 
the delinquent was first cited or apprehended (which is the first 
step of jurisdiction) acquired, it was thought, thereby (jure 
preventionis) the exclusive right of judging in the cause. In 
practice the court is determined by the nature of the offence, the 
locus delicti, and the discretion of the Lord Advocate and his sub- 
ordinates. But no citation by the procurator-fiscal, or public 
prosecutor of one court, which is simply intended ad vindictam 
publicam, can bar the private party injured from bringing his 
process for damages, which is a right merely civil, before any goott, 1672, 
other competent court. 1673, M7316. 
7. Jurisdiction, Personal and Heritable.—All rights of juris- (1, 12) 
diction, being originally granted in consideration of the fitness of 
the grantee, were therefore personal, and died with himself. But 
upon the introduction of the feudal system, by which certain juris- 
dictions, as of sheriffship, regality, &c., were annexed to lands, these 
jurisdictions became patrimonial and descendible to heirs, as well as 
the lands to which they were annexed ; and even after sheriffships 
ceased to be territorial, by the Sovereign’s resuming the jurisdiction 
to himself from the proprietors of the lands to which it was originally 
annexed, the Crown frequently made heritable grants of them to Or.1,12, 14. 
others. But by 20 Geo: II. c. 42, all heritable jurisdictions, except 
those of admiralty, and a small pittance reserved to barons, both 
now abrogated or obsolete, are either abolished or resumed and 
annexed to the Crown. 
8. Jurisdiction, Proper and Delegated.—Jurisdiction is either (13) 
proper or delegated. Proper jurisdiction is that which belongs to 
a judge or magistrate himself, in virtue of his office. Delegated 
is that which is communicated by the judge to another who acts 
in his name, called a depute or deputy. The sheriffs appointed by 
the Jurisdiction Act are improperly therein termed sheriffs-depute, 20 Geo. IL. ¢. 43, 
since they do not act in name of the high or principal sheriff. 
Their official name in modern Acts is sheriff. Where a deputy 
appoints one under him, he is called a substitute, and the name 
is retained to indicate the resident sheriffs, though now appointed 
by the Crown. No grant of jurisdiction, which is an office requiring 40-1 V. c. 50, s. 3. 


Inf. 1, 4, 6, 15. 


1424, c. 6. 
(14, 16) 


Inf. 4, 4a, 2. 
Pitt, 1864, 
4 Macq. 627. 


Grant, 1825, 
1W.&S. 716; 
Tasker, 1905, 
8 F. 45. 


Calder, M. 2250; 
Joel, 1850, 

21 D, 929. 
Ritchie, swp. 


Home, 1725, 
M. 3704; Irvine, 
1707, M. 3703. 


6 Geo. IV. c. 120, 
s. 53. 
Corstorphine, 
1898, 1 I. 287 ; 
Buchan, 1905, 
CS) We 

Lees, M. 4791; 
M‘Niven, 1853, 
12 8. 453; Linn, 
1881, 8 R. 849. 


14 OF JURISDICTION AND JUDGES IN GENERAL [B. I. 


personal qualifications, can be delegated by the grantee to another 
without an express power in the grant. Such power has been given 
in all personal grants of sheriffship, stewartry, admiralty, &c. ; but 
justices of the peace and magistrates of burghs have no power 
of deputation. In patrimonial jurisdiction, as it was possible the 
heritable officer might be incapable of rightly discharging the 
office in proper person, he was empowered to appoint deputies, 
for whom he should be answerable. 

9. Foundation of Civil Jurisdiction—(1) Ratione domicilii.— 
Civil jurisdiction is founded (1) ratione domicilii, if the defender 
has his domicile within the judge’s territory. Here domicile may 
mean (a) the permanent domicile (domicile for succession), which is 
the only ground of jurisdiction in actions relating to status—tfor 
instance, in actions of divorce, except in cases where a deserting 
husband takes up a new domicile abroad. But in actions not 
relating to status, domicile in Scotland is not in itself a ground 
for subjecting a party to the jurisdiction of the Scottish courts, 
and it is immaterial that he has been cited personally while on 
a temporary visit to Scotland. Or it may mean (b) domicile of 
citation, 7.¢., the dwelling-place where a person lives, with an inten- 
tion to remain ; and custom has fixed it as a rule that residence for 
forty days founds jurisdiction till lost by subsequent absence for 
forty days. The residence need not be free from casual interrup- 
tions. This is the minimum period where the residence has no 
character of permanence, as in an inu or a friend’s house. If, on 
the other hand, the defender has taken up house within the 
territory, he may be cited at once. He may in this way have 
more than one domicile for citation: and may lose any or all of 
them by removal with his household to another territory animo 
remanendi. But “where a person not having a dwelling-house in 
Scotland occupied by his family or servants shall have left his 
usual place of residence, and have been absent therefrom during 
the space of forty days without having left notice where he is to 
be found in Scotland, he shall be held to be absent from Scotland, 
and be charged or cited edictally.” The domicile constituted by 
forty days’ residence in Scotland only endures so long as the party 
is within Scotland. If one has no fixed dwelling-place, ¢.g., a soldier 
or a travelling merchant, a personal citation against him within the 
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territory is sufficient to found the judge’s jurisdiction over him, 
even in civil questions where the cause of action arises beyond the 
territory. As the defender is not obliged to appear before a court 
to which he is not subject, the pursuer must follow the defender’s 
domicile: Actor sequitur forum rei. 


10. (2) Ratione rei sitz.—It is founded (2) ratione rei site, if (17) 


the subject in question lie within the territory, and the action Pollokshaws 
Lesa Jomrs., 5 
be not merely personal. If that subject be immoveable, the judge, ae 96. 2 
ulross Com- 
whose jurisdiction is founded in this way, is the sole judge com- atte 
. -05; L, 
; 1 icile: j Ashburton, 189 
petent, excluding the judge of the domicile; for an TREO TING See 
subject cannot shift places, and must therefore be restored in that ea nT ae 


fee +s = 22 R. 130; 
place where it is situated. And “beneficial possession, whether 73,2. Ou, 1895 


ivl i ithi 22 R. 866. 
natural or civil, of immoveable estate within the realm, whether * ® °° 


permanently or temporarily, upon a good title of possession, is Fraser 1208 
sufficient to found jurisdiction” in the Court of Session, not merely Hastie, 1886, 
in actions with regard to the estate, but generally in all questions, 1 ee 
except as to status. Ownership merely of heritage in a county does See: a 

not give the sheriff jurisdiction in a case against the proprietor, at on. i 


unless the action relates to the heritage in question. s. 6 (a). 
10A. (3) Ratione contractus.—(3) If the two elements combine, Sinclair, 1860, 


rSO1 ithi itor , 1861 
that the defender has been personally cited within the territory and 2 chats ie 


that the cause of action, whether contract or delict, arises there, eer a. 

jurisdiction is acquired by the courts thereof. Thus, if Scotland 18% 1? R. 651. 

or one of its counties is the locus solutionis of a contract or the place 

where an actionable wrong has been committed, the defender, if 

personally cited therein, must meet any action that arises directly 

out of these grounds in the Court of Session, or in the Sheriff Court 

of that county, or even without personal citation, if the action is Toni Tyres, 19¢ 

one of interdict against a threatened wrong. see inf. 1, 4, 2. 
11. Letters of Supplement; Edictal Citation; Arrestment jur. «is, 19) 

fund. causa.— Where one who has not his domicile within the terri- 

tory is to be sued before an inferior court ratione rei site, the Court 

of Session had formerly to be applied to, whose jurisdiction is 

universal, and who, of course, granted letters of supplement to 

cite the defender to appear before the inferior judge, and this 

procedure is still competent ; but it is superseded in practice, where 

the defender resides within Scotland, by an indorsement of the 1-2. ¢. 119, 


warrant by the sheriff-clerk of the county in which he resides. ; 


6 Geo. IV. e. 120, 
s. 51; 13-4 V. 
CroosSs 225 

31-2 V.c.100,s.14. 
In consistorial 
actions, 24-5 V. 
ce. 86, s. 10; 

37-8 V. c. 31. 

In Sheriff Court, 
7 Edw. VII. 

ce. 51, Sched. I. 
Rule 15. 


Ferrie, 1831, 

9 S. 854; North, 
1890, 17 R. H.L. 
60; Craig, 1896, 
23 R. 500. 


Miller, 1907, 
15 8.L.T. 76. 
Leggat, 1908, 
8.C. 67. 


Parnell, 1889, 
GER OUTS 
Whittall, 1894, 
22 R. 91. 

7 Edw. VIL. 

ec. 51, s. 6 (c). 
Pagan, 1910, 
S.C. 34]. 
Goodwin, 1871, 
10 M. 214; Hope, 
1905, 7 F. 837. 
Scruton, M. 
4822; Morley, 
1888, 16 R. 78; 
Williams, 1897, 
5 8.L.T. No. 275. 
Cameron, 1838, 
16 8. 907, 918. 


(21) 


See Landell, 
1838, 16 S. 388, 
3D. 819, 

B. Ap. 46. 
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Where the party to be sued resides in another kingdom, and has 
an estate in this, the Court of Session is the only proper court, 
as the commune forum to all persons residing abroad; and the 
defender, if his estate be heritable, is considered as lawfully 
summoned to that court by a citation, which was made formerly 
at the market cross of Edinburgh, and pier and shore of Leith, and 
now at the office of the Keeper of Edictal Citations in the Register 
House at Edinburgh. 

(4) But where a stranger, not a native of Scotland, has only 
a moveable estate in this kingdom, he is deemed to be so little 
subject to the jurisdiction of our courts, that action cannot be 
brought against, i.e, served upon, him till his effects be first 
attached by an arrestment jurisdictionis fundande causd, which is 
laid on by a warrant issuing from the supreme Court of Session, 
or from the Sheriff Court, at the suit of the creditor. The arrest- 
ment places no nexus on the effects, and fresh arrestments must be 
used on the dependence, if the property is to be available to satisfy 
the decree. It seems the better opinion that the decree to be 
pronounced in the action that follows is not limited to the value 
of the fund or subject arrested. The subject arrested must have 
some value, the test being whether it could have been made forth- 
coming if arrested in execution. It must belong or be due to the 
defender, not to a firm of which he is a partner, nor to a trust 
in which he is a beneficiary. By the Sheriff Courts Act, 1907, 
arrestment may found jurisdiction in the Sheriff Court; before the 
Act, only in the Court of Session, unless the thing arrested was 
a ship. If another action be raised, it must be preceded by fresh 
arrestments. The action cannot be for determining a right of 
status, or perhaps a bare declarator or reduction. An arrestment 
used against a foreigner in his life does not make his representatives, 
also foreigners, amenable to our courts after his death. There 
should be arrestment of new. 

12. Arrestment of Strangers; Fuge Warrants.—A judge may 
in special cases arrest or secure the persons of such as have neither 
domicile nor estate within his territory, evén for civil debts. Thus, 
(5) on the border between Scotland and England, warrants now 
nearly obsolete are granted, of course, by the judge ordinary of 
either side, against those who have their domicile upon the opposite 
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side, for arresting their persons, till they give caution judicio sisti ; 
and (6) even the persons of citizens or natives as well as of 
foreigners may be so secured for the same purpose where there 
is just reason to suspect that they are in meditatione JSuge—i.e., 
that they intend suddenly to withdraw from the kingdom ; upon 
which suspicion the creditor who applies for the warrant must 


make oath. But this remedy is now confined to the small class 43-1 V.c. 34; 
; ats : ; : 45 6 V.c. 42: 
of cases in which imprisonment for debt survives, and possibly — Kidd, 1892, 9 R 
: O : ‘ 03; Hart, ) 
though improbably—to cases in which a claim of debt has not (and 18 R. 169; Inte: 
national Exhib 


till it has) been liquidated by decree. A fuge warrant cannot be (eye eg 


executed furth of Scotland. By an old Act, which has gone into sor 190, Be 


desuetude, an inhabitant of a burgh royal, who had furnished one 16: ¢: 8: 
who lived without the burgh in meat, clothes, or other merchan- 

dise, and who had no security for it but his own count-book, might 

arrest his debtor till he gave security judicio sisti. 


12A. (7) Ex reconventione.—Where an action—not merely an Goodwin, 1871, 

: . 10M. 214. 

incidental application—brought by a foreigner, or a sequestration, Barr, inf.; 
a PP S y 8 2 a ” Californian Rec 


iquidati iti 1 i rty 1 1 “00d Co., 1886, 
liquidation, or other competition to which he is a party is pending ee 


in a Scotch Court, he is bound to answer there any suit or claim 18%, 14D. 887; 


made against him which has relation to the same matter or may be © °! §: 6 (h). 
fairly set against his own suit or claim. The ground is that a party Morison, 1865, 
5 M. 130, 137. 


is not entitled to take the benefit of the jurisdiction of our courts co 


and at the same time refuse that jurisdiction in relative matters. Davis, 1807, 


It has been doubted whether this is a mere equitable balancing of Thomson, a 
24 D. 331; ; 
claims or a proper ground of jurisdiction. The necessary relativity Morison, sup.; 
i ir i ied at or .'541 5 All 
of the claims may be tested by their capacity to be tried at or about ree a eee 
the same time in the same court competent to deal with both. 
12B. Forum non conveniens.—Even although there may be no Clements, 1866, 


4M.583; Adam 


eae oft #6 PRS anc : Jase t of Session son, 1893, 20 R. 
objection to its jurisdiction, in certain cases the Cour Paice a 


will decline to entertain an action on the plea of forum non con- neice 
veniens; 1.¢., that the Court, though a competent, is not a suitable, 7 F.598. 
tribunal. The plea will only be sustained on proof that there is 
another Court having jurisdiction to entertain the action in a 
civilised country, and that serious disadvantage would result to 
the defender by its being tried in Scotland. On the plea being 
sustained the action will be dismissed. 

13. Grounds of Declinature: Ratione (1) Cause ; (2) Suspecti (24-26) 
A judge may be declined—z.e., his jurisdiction disowned 

2 


judicis. 


Voet, Com. 5, 1, 
45. 

AS. 22 July 
A.S. 22 Jan. 


Caledonian Rly., 
189752 Ad. 221. 


Sibbald’s Trs., 
1871, 9 M. 399: 
Gray, 1847, 9 D. 
811. 


A.S. 1 Feb. 1820. 


31-2 V. c. 100, s. 
103; Wildridge, 
1897, 2 Ad. 399; 
Rae, 1904, 6 F. 
(J.C.) 42. 


Gordon, 1866, 
4M. at p. 509. 
Campbell, 1866, 
4M. 867; High- 
land Road 
Comrs., 1858, 20 
D. 1165; Mon- 
crieff, 1904, 6 F. 
1021. 

1555, c. 39 wit. 
1579, c. 84. 
Wallace, 1823, 
28. 139. 
Ommanney, 
1851, 13 1. 678. 
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judicially—1. Ratione cause, from his incompetency to the special 
cause brought before him. Thus, the Court of Session may be 
declined in criminal causes; inferior judges in certain declarators 
of property, &e. 2. Ratione suspecti judicis; where either the 
judge himself, or his near kinsman, has an interest in the suit. It 
was at one time thought that, where a company is constituted by 
patent or Act of Parliament, by which a public benefit is intended, 
a judge cannot be declined in the cause of such company merely 
because he is a proprietor; an example of which we have in our 
bank companies. But it is safer to confine the exceptional cases 
to those which have been recognised by the Court, or the Legisla- 
ture. These are mainly cases where declinature would reduce the 
judges below a quorum; where the interest is so slight as to be 
merely nominal; where the judge is a shareholder (not being an 
ordinary director) of a chartered bank in Scotland; where he is 
partner in a life and fire or life insurance office; and where he 
holds stock or shares in an incorporated company merely as 
trustee. In civil cases the objection of interest in the judge, 
where the interest is not really substantial, is usually elided by 
joint minute. The judges of the Session were, by 1594, ¢. 216, 
disqualified from voting in the causes of their fathers, brothers, or 
sons: but by 1681, c. 13, one rule is laid down for all judges, 
supreme and inferior, that no judge can vote in the cause of his 
father, brother, or son, either by consanguinity or affinity ; nor in 
the cause of his uncle or nephew by cunsanguinity, whether the 
relative’s interest be personal or merely fiduciary or official. A 
deputy may be declined as suspected where the principal judge is 
a party, except in causes in which he is authorised to judge by 
special statute; but where a sheriff is disqualified the substitute 
is entitled to act. In all these cases the objection should be 
taken at the outset, since the disqualification annuls the acts 
of the judge. 

14, (3) Ratione PrivilegiiiJudges may be declined (3) ratione 
prwilegit ; where the party is by privilege exempted from their 
jurisdiction. Thus, all members of the Colleve of Justice may 


decline the jurisdiction of inferior judges, except sheriffs: but as 


‘such privilege has no operation till it be pleaded, therefore if 


declinature be not proponed, the judge may proceed in the cause. 
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The privilege, abolished in 1770, exempting Members of Parlia- 10 Geo. 111.¢ 
ment from civil jurisdiction, sitting the Parliament, was so strongly aed 82; B. 
founded that action could not proceed against them unless they a 
expressly waived their privilege. A judge who has not heard the tues, 1897, 6 
whole cause cannot vote on it. If he has been of counsel in the ibii.; King, 
cause he may, but he need not, judge therein. mae 

15. Prorogated Jurisdiction : — requiring (1) Consent of (27) 
Parties.—Prorogated jurisdiction (juwrisdictio in consentientes) is 
that which, by the consent of parties, is conferred upon a judge 
who, without such consent, would be incompetent. A defender’s 
absence does not infer his consent; the decree will be void, as pro- 
nounced a non suo judice, if an explicit consent be not adhibited, 
or some positive act done by the defender importing consent, ¢.9., 
exhibiting defences im caus. Because, where a judge is incom- 
petent, every step he takes must be null till his jurisdiction be 
made competent by the party’s actual submission to it. It is 
otherwise where the judge is competent, but may be declined by sup. s. 4. 
the party upon privilege. Where the defender pleads a declina- shaw, m. 731 
ture which is repelled, prorogation is not inferred, though he 
should afterwards offer defences in causd. 

16. A Clause for Registering imports not Consent.—A clause (28) 
consenting to the registration of a writing in the books of a judge’s 
court does not imply a prorogation of that judge’s jurisdiction in 
any question that may be moved afterwards upon the effect of the 
writing ; such consent is limited to the registration, which is 
quodammodo jurisdictionis voluntarie, and is not to be stretched, by 
implication, to acts of contentious jurisdiction. 

17. (2) Jurisdiction in the Judge.—In order to prorogation, (21, 79) 
the judge must have jurisdiction such as may be prorogated. eke 
Hence prorogation cannot be ae where the judge’s a As 
tion is excluded by statute, which seems to be the case of 1681, 2 a 


é . > i jurisdiction 4B. Ap. 197: 

c. 13; or where the cause belongs to the exclusive jurisdiction of shee 
Res sh A OTOH eet ba a VUNG : essary ¢. 100, s. 21; 

another court. A distinction is drawn between procedure necessary eee 


to set up jurisdiction—which cannot be ignored by consent—and i tsa 
statutory procedure, in the subsequent course of the action, whieh ee 
may be departed from with the effect of converting the case into 

an arbitration. No consent can prorogate the jurisdiction of a 
judge whose commission is vacated, or its term expired ; nor of 


Livingstone, 
1849, 6 B. Ap. 
469; M‘Arthur, 
1864, 2 M. 659. 
Service, 1627, 

M. 7305; White, 
1846, 8 D. 952; 
Gill, 1895, 

23 RK. 371. 


(30, 31) 
1C. @, 18). 


Bethune, 1681, 
M. 7307; Ringer, 
1840, 2 D. 307. 


Singer Co., 1881, 
8 R. 695; Bruce 
1889, 17 R. 276. 


Eyres, 1711, 
M. 7596; and 
see 1600, c. 14. 


(33) 
1693, c. 6. 


1 Geo. I. ¢. 13. 
Blea Cros 8. 9s 
Ibid. ss. 2, 4, 6, 
11; 51-2 V.c. 46. 


(iv. 2, 4) 
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a judge while he is out of his territory. But the jurisdiction 
may be prorogated of one who, though not de jure entitled to a. 
judicial office, is holden and reputed to be so entitled and is in 
the exercise of its functions. A party not subject to the juris- 
diction of a court prorogates the jurisdiction if he lodges defences 
without taking objection, or if he is sisted as a party to the cause 
of his own motion. 

18. Prorogatio de causa in causam.—-In questions of civil juris- 
diction, a judge who was only constituted to a certain sort of 
causes might, by the Roman law, have had his jurisdiction 
prorogated to causes of a different nature. By our practice such 
prorogation is rejected. And this rule applies even where the 
cause is of the same nature with those causes to which the judge 
is competent, though law may have confined his jurisdiction 
within a certain sum; so. that parties may not prorogate it above: 


‘that sum. In some cases prorogation is prohibited; an instance 


of which prohibition we have in the jurisdiction of barons, as 
restricted by 20 Geo. II. c. 43, s. 17. It has been held that pro-. 
rogation is not admitted in the King’s causes; for the interest 
of the Crown cannot be hurt by the negligence of its officers 
in the management of processes. 

19. Oaths to be taken by Judges.—All judges had formerly 
at their admission to swear—(1) the Oath of Allegiance, and 
subscribe the Assurance; (2) the Oath of Abjuration, which was 
first imposed, 6 An. ¢. 14, and was continued by several British 
statutes; (3) the Oath of Supremacy; lastly, (4) the Oath de 
jideli administratione. But the second and third of these oaths. 
were done away with in 1868; and the Judges of the Court of 
Session, Sheriffs, aud Justices of the Peace are now required only 
to take the oath of allegiance and the judicial oath (de fideli) in a 
short statutory form, or make the corresponding solemn affirmation. 

20. Letters of Advocation; Appeals.—A party who had either 
properly declined the jurisdiction of the judge before whom he 
had been cited, or who thought himself aggrieved by any pro- 
ceedings in the cause, might formerly, before decree, apply to 
the Court of Session to issue letters of advocation for calling 
the action from before the inferior court to themselves. The 
grounds, therefore, upon which a party might pray for letters of. 
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advocation were incompetency and iniquity. Under incompetency 
were comprehended not only defect of jurisdiction but all the 
grounds of declining a jurisdiction in itself competent, arising 
either from suspicion of the judge or privilege in the parties. A 
judge was said to Commit iniquity when he either delayed justice, 
or pronounced sentence, in the exercise of his jurisdiction, contrary 
to law. But in 1868 the process of advocation was abolished; and 312 v.e. 100, 


ss. 64-67 


in its place review of judgments in the Sheriff and other inferior 7 Edw, VI 
c. 51, Sched. - 


courts is obtained from one of the Divisions of the Inner House s.86. 

on presentation of a short note of appeal. And provision is also hid. 8,735 
eo. 6 

made for appeal with a view to trial by jury. c. 120, 8. 40. 


TIT. I1I.—ON THE SUPREME JUDGES AND COURTS OF SCOTLAND 


1. King.—The King, who is the fountain of jurisdiction, might, ab) 
by our constitution, have judged in all causes, either in his own 1469,c. 26, in. 
person (of which Sir Thomas Craig gives a strong instance), or or. 3, 7,12. 
by those whom he was pleased to vest with jurisdiction. In the 
reign of Charles II. the Parliament extended this part of the 16si,¢.18. 
prerogative by declaring that the King retained a cumulative 
jurisdiction, notwithstanding any offices or grants of jurisdiction 
formerly conferred upon his subjects; in consequence of which, 
he assumed a power of erecting regalities within the bounds of 
heritable sheriffships, &c. But this Act was repealed; “and the 1690, c. 28. 
several courts on which the Crown hath conferred a stated extent eS 
and degree of jurisdiction have by the immemorial exercise of it H.L. 1.7. 
acquired a power of judging according to that usage, exclusive 
of the sovereign himself, which cannot be altered without a 


statute.” No inferior court has jurisdiction over the Crown Somerville, 18 


against the Crown’s will. 

2. Parliament of Scotland.—The Parliament of Scotland, as (1-6, 20) 
our court of the last resort, had, acting through a judicial Com- 
mittee of Lords Auditors, the right of reviewing the sentences 


‘ts; particularly those of the Court of Books of Sea. 
of all our supreme courts; p y 29 Jan. 1554-5 


Session, against which parties had been early in use to protest for 7 Mar. 1561-2. 

remedy of law to King and Parliament. The Court of Session in (Printed as 15 
c. 39). 

. 9) Ae . 532. c¢. ; Naakcenns 

1674 (founding their plea upon 1457, c. 62, joined nape 153 ne 39) cae 

disallowed this right, and procured an order of Council for Practice, 39; 


Mackay, Lord 
Stair, 113. 

1689, c. 13; and 
seorc, 18: 


(i. 1, 39) 


1567, ce. 18, No. 1 
see Mackenzie, 
1 Pat. 578. 

As to Modern 
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banishing all the advocates, who would not disclaim the lawfulness 
of appeals to Parliament, twelve: miles from Edinburgh; but the 
Convention of Estates asserted it to be the right of every subject 
to protest for remedy of law against the sentences of the Session. 

3. Private Acts.—Private Acts of the Scots Parliament, or 
ratifications of private grants by it, as they passed, of course, 
without hearing those having interest, could not hurt the right 


. of third parties; for which reason they were declared subject to 


reduction by the Court of Session. And all the sessions of our 


private Acts, see Scots Parliament downwards from James VI. were closed with an 


sup. p. 9. 


(7, 20) 


Mackintosh, 
1876, 3 R. H.L. 
34 


Procedure, 39-40 


WV. ¢..59); 50-1 
V. c. 70; and 
Standing 
Orders. 


See Nicolson, 
Elections, 5. 


48-9 V. c. 23. 


19-20 V. c. 58, 


| exten ded by 48-9 


V0 885058 


53-4 V.c. 11; 


Nairn, 1909, S.C 


(HLL.) 10. 


Act saving the right of third parties. 

4, Parliament of Great Britain.—By the Treaty of Union, 
1707, ¢. 7, art. 3, the Parliaments of Scotland and England are 
mited into one Parliament of Great Britain. From this period the 
British House of Peers, as coming in place of the Scots Parliament, 
is become our court of the last resort, to which appeals le from all 
the supreme courts of Scotland except the Court of Justiciary : 
but that House has no original, jurisdiction in civil matters, in 
which it judges only upon appeal. By art. 22 of that treaty 
the Scots share of the representation in the House of Peers is 
fixed to sixteen Scots peers, elective; and in the House of 
Commons to forty-five commoners, of whom thirty were elected 
by the freeholders of counties, and fifteen by the royal burghs. 
The representation in the House of Peers is unchanged; but the 
number of Scots members of the House of Commons has been 
gradually increased to seventy-two, of whom thirty-nine sit for 
counties, thirty-one for burghs, and two for the universities. The 
principal subsisting statutes relating to the parliamentary franchise 
and mode of election are the Reform Acts of 1832, 1868, and 1884, 
the Redistribution of Seats Act, 1885, the Registration Acts of 
1856 and 1885, the Universities Elections Act of 1881, the Ballot 
Act of 1872, and the Corrupt Practices Acts of 1883 and 1895. 
The effect of these Acts is that the franchise is bestowed on persons 
_ whose names appear on the Roll of Electors; and their qualification 
‘is (1) both in counties and in burghs, household (occupancy of a 
separate dwelling), or occupancy (of a £10 tenement), or service 
(occupancy, as a servant, of a dwelling-house), or as lodger (resi- 
dence in £10 premises), or as owner (of £10 premises). In addition 
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the franchise in counties is attached to ownership of £5 premises, 
and to an interest as tenant for. life or ona long lease, valued at 
£10, or on a shorter lease, at £50. In universities the franchise 
is possessed by members of the General Councils and Courts and 
by the professors. The voting is by ballot, between the hours of 35-6 v. c. 33. 
8 A.M. and 8 P.M.; and in university elections by voting paper mec 
received by the registrar on or before the morning when the poll 46-7 v.c. 51. 
begins. Anxious provisions are made for the prevention and 
punishment of bribery, personation, undue influence, and minor Inf. 4,4, Ua. 
illegal practices. 

5. Privy Council.—The King, although he might have deter- (9) 
mined all causes by himself, committed the regular exercise of 
that branch of his prerogative to his stated judges, as Justiciar, 
Sheriffs, &c., except in certain particular trials which parties were arg. 1425, c. 
at liberty to bring either before the King and his Council, or before * z 
the judge ordinary. After the jurisdiction of the Council was 117, ¢. 105. 
transferred from them to the Session, and from the Session to 
the judge ordinary, in the manner to be explained next section, 
the judicial powers of the Council seemed to be confined to 
questions which called for the more special attention of the public. 
This Council was styled the King’s Secret or Privy Council, in ugg, ¢. 12; 1 
contradistinction to the Parliament, which was the great or general 1457. 75; U 
council; and it came at last, besides its powers in matters of state ai 
and government, to be vested with a fixed supreme jurisdiction in 
all questions that had a relation to the public peace. They inquired 
into and punished violent encroachments upon possession, and other 
grosser breaches of the peace; they decreed alimony to pupils, and 
to wives barbarously used by their husbands, and judged in many 
other questions of that sort where summary proceeding was neces- 
sary ; but by 6 An. c. 6, the Scots Privy Council was abolished and 
sunk into that of Great Britain, which for the future is declared 
to have no other powers than the English Privy Council had at 
the time of the Union. It has no judicial functions in regard 
to Scotland; yet some of its many ministerial or administrative Bg, 5.6Y. 0. 
powers are exercised only on complaint or appeal. 55, 8. 6 (5). 

6. Session.—A Court was erected by 1425, c. 65, consisting of — (0,11) 
certain persons to be named by the King out of the Three Estates Mackay, 


Practice. 
of Parliament, which was vested with the jurisdiction formerly 


1457, c. 61. 
1457, c. 62. 
1457, c. 63. 


1469, c. 26; 


1475, c. 63. 


1503, ¢. 5 


ne 


(12-14) 


(Printed as 1537.) 


Arg. 1579, c. 93. 


1641, c. 15. 
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lodged in the Council; and it got the name of the Session, because 
in place of being itinerant and without any fixed terms of sitting, 
it was ordained to hold annually a certain number of sessions at 
the places to be specially appointed by the King. This court had 
a jurisdiction cumulative with the judge ordinary, in spuilzies, and 
other possessory actions, and in debts; but it had no cognisance 
in questions of property of heritable subjects. No appeal lay from 
its judgments to the Parliament. The judges of this court served 
by rotation, and were changed from time to time, after having sat 
forty days, and became so negligent ‘in the administration of justice 
that it was thought necessary, first, to pass several acts ordaining 
all causes to be pursued before the judges ordinary, with a power 
to the parties aggrieved by the negligence or partiality of the judge 
to apply to the King and Council for justice and redress; and at 
last to transfer the jurisdiction that had formerly been in the 
Session to a council to be named by the King, called a Daily 
Council. 

7. Court of Session, or College of Justice.—The present model 
of the Court of Session, or College of Justice, was formed in the 
reign of James V. The Judges thereof, who are, by 1532, c. 36, 
vested with a universal civil jurisdiction, consisted originally of 
seven churchmen, seven laymen, and a president, whom it behoved 
to be a prelate. And even after the Reformation, parsons, rectors, 
and other churchmen were received as judges. Parochial ministers 
were first disqualified for the office by 1584, c. 133. Afterwards, 
by 1640, c. 26, which extended the prohibition to all churchmen, 
the distinction of spiritual and temporal judges was suppressed ; 
and though that Act was rescinded at, and not renewed after, the 
Restoration, no clergyman has been since that period admitted to 
the bench. The judges of Session have been always received by 
warrants from the Crown. His Majesty seems to have transferred 
to the court itself the right of choosing their own president; and 
in a sederunt, recorded 26 June, 1593, the King condescended to 
present to the Lords, upon every vacancy in the bench, a list of 
three persons, out of which they were to choose one; in which 
form Mr. John Preston of Fenton was admitted, 8 March 1595-6, 
and Mr. David Macgill of Cranston, 23 May 1597. But His 
Majesty soon resumed the exercise of both rights, which continued 
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with the Crown till the Usurpation, when it was ordained that the 
King should name the judges of the Session by the advice of 
Parliament. From 1652 to 1660 the Court did not exist. It was 
displaced by Commissioners for the Administration of Justice origin- 
ally appointed by the Keepers of the Liberties of England and 
afterwards by Cromwell. After the Restoration it was restored, 1661, ¢.2. 
and the nomination of judges was again declared to be solely in 
the Sovereign. 

8. Qualifications and Trials. — Though judges may, in the 
general case, be named at the age of twenty-one years, the Lords 
of Session must be at least twenty-five (1592, ¢. 134); by which 
statute other qualifications as to knowledge and wealth were also 
required to that office. By 1707, ¢. 7, art. 19, no person can be 
named Lord of Session who has not served as an Advocate or 
principal Clerk of Session for five years, or as a Writer to the Signet 
for ten: and, in the case of a writer to the signet, he must undergo 
the ordinary trials upon the Roman law, and be found qualified 
two years before he can be named. No Clerk of Session or Writer 
to the Signet, who has not been called to the bar, has ever been 
appointed. The President is no longer chosen by his brethren. 1579, ¢.93,in 
Upon a vacancy in the bench, the King presents the successor A.8.14 Jan. 1642. 
with a letter addressed to the Lords, wherein he requires them 
to try and admit the person presented. The Lords, at the desire AS. 31 July, 
of Charles II., fixed the method of trial. The powers given them 1379, c. 93. 
to reject the presentee upon trial are taken oy oe Geo. Soo Hanae 
I. c. 19, and a bare liberty to remonstrate substituted in its place. 
Until 1808 the fifteen judges —the Lord President, the Lord 
Justice-Clerk (when a member of the Court), and the Ordinary 
Lords—sat together in the Inner House, sending one of. their 
number weekly to hear cases in the first instance in the Outer 
House, including Bill-Chamber Causes, and deputing others to take 
evidence and adjust decrees. In that year the Court was divided, 48 Geo, II. 
the Lord President taking seven judges with him into the First ~~ 
Division and the Lord Justice-Clerk taking six into the Second, 
and the Outer House and Bill-Chamber work was also apportioned. 
In 1813 the five junior judges (other than the heads of the Pursuant to 


50 Geo. III. ¢. 112 


0 
neva i ‘di : 25 this number (1810). 
Divisions) became permanent Lords Ordinary. In 18 Nie rer 


was increased to seven and in 1830 restored, the strength of s.1. 


11 Geo. IV. and 
1 Will. IV. c. 69, 
s. 20. 


Ibid. 


55 Geo. IIL. c. 42; 
59 Geo. III. ec. 35. 
11 Geo. IV. and 

1 Will. IV. c. 69, 

BSa2hs ol. 


19-20 V. c. 56, 
BSrals os 
1707, c. 9. 


6 Geo IV. ec. 120, 
s. 54; 31-2 V.c. 
100, s. 9. 

§2-3 V. c. 54, s. 3. 
30-1 V. c. 80,s. & 
31-2 V.c. 48, 8. 22. 
8 Edw. VII. 
OPER YMC 


31-2 V. c. 100, ss. 


Haggart’s Trs., 
1824, 2S.Ap.125; 


anf. 1, 7A, 16. 


(16) 
1532 (1537), c. 40. 


Books of Sed., 
28 Mar. 1617. 


1537, c. 57. 


50 Geo. III. c. 
112, 5.32; 48 
Geo. III. c. 141, 
Sais 


51-2 V.c. 100, s. 9. 
(17) 
1540, c. 93. 
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the Court being reduced to thirteen. So that at present it consists 
of four judges in each Division and five judges in the Outer House 
not attached to either Division. It absorbed in 1830 the Jury 
Court which had been introduced in imitation of English pro- 
cedure in 1815; in the same year the Admiralty Court (so far 
as not transferred to the Sheriff Court); in the same year and 
subject to the same limitation the Court of the Commissaries of 
Edinburgh ; and in 1856 the Court of Exchequer. In 1707, the 
judges became Commissioners of Teinds, and part of their juris- 
diction is now exercised in that capacity, part as the ordinary 
work of the Court of Session. In the Bill-Chamber—which is 
a department of the Court of Session—summary work all the year 
round (including certain statutory procedure requiring dispatch) 
and miscellaneous vacation business are taken up. Valuation 
Appeals are heard by three of the judges: and Registration Appeals 
by three. The Court of Session sits from 15th October to 20th 
March and from 12th May to 20th July, with the exception of 
certain holidays and of recesses at the end of the year and in 
February. The judges have immunity from actions for libel or 
slander uttered in their judicial capacity, even though malice is 
averred. 

9. Extraordinary Lords.—Besides the fifteen ordinary judges, 
the King was allowed to name three or four Lords of his great 
Council, who might sit and vote with them. Upon a complaint 
made by the Court of Session, that the Crown had exceeded the 
fixed number of extraordinary Lords, James VI., by a letter, 
promised to restrict himself to four; which number was from that 
time never exceeded. By the Act 10 Geo. I. ¢. 19, no vacancy 
happening thereafter through the death of any extraordinary Lord 
can be supplied. At the first institution, ten Lords with the 
President made a quorum, but it appears from 1587, c. 44, that 
the practice prior to that statute had reduced the quorum to nine 
ordinary Lords. Three judges now form a quorum in ordinary 
cases ; four where the question relates to interim possession ang 
execution pending appeal to the House of Lurds. 
together as Commissioners of Teinds. 

10. Privilege of the College of Justice.—The appellation of the 
College of Justice is not confined to the judges, who are dis-. 


Five must sit 


T. III. | AND COURTS OF SCOTLAND 27 


tinguished by the name of Senators, but comprehends advocates, 
clerks of session, writers to the signet, and others, as described, 
Act S., 23 Feb. 1687. Where, therefore, the College of Justice is 
entitled to any privilege, it extends to all the members of the 


college. Besides the privilege mentioned under the former title, 1,2, 14. 


they were exempted from watching, warding, and other services s 
within burgh, and from the payment of minister’s stipend, and of 
all customs, &c¢. imposed upon goods carried to or from the city of 
Edinburgh (said Act S.). But these privileges are done away with 1 
by statute or through desuetude or through the abolition of the 
imposts. 

11, Jurisdiction of the Session in Crimes.—Though the juris- 
diction of the Session be properly limited to civil causes—1532 
(1537), c. 36—the judges till the last century sustained them- 


ee 1592, c. 155. 


Mackay, 


Practice, 84. 


selves as competent to the crime of falsehood, either from its neces- See 1 Hume, 163. 


sary connection with civil right, or perhaps because the summary 
proceedings of the Court of Justiciary were not well adapted 
to the tedious proof frequently brought in improbation, when 
pursued in an indirect manner. Where the falsehood was allevi- 
ated by favourable circumstances, the judges themselves inflicted 
the punishment by imprisonment, fine, &c.; but where it deserved 
death or demembration, they,- after finding the crime proved, 
remitted the criminal to the Court of Justiciary. Special statute 
has given to the Court of Session jurisdiction in perjury and 
subornation, fraudulent bankruptcy, contravention of lawburrows, 1 


555, c. 47; 1696, 


ce. 5. 


581, ec. 117, 118. 


deforcements, breach of arrestments, &c. And they were in use et 
i +» GC. DW. 


to judge in battery pendente lite, and in the now obsolete crime } 


594, c. 219); 
597, c. 247. 


¢ ; in See sup. 1, 2, 5. 
of usury, though statute seems to have excluded them. But in Sqft 72°45. 
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none of these cases does the Court of Session now deal with es eee 
] ] 7 7 7 iV. Cab lepenac ons 
these acts as crimes, either in the first instance or on appeal. It Harvey, 1837, 


cued . He es . oe ng 
regards them only as giving rise to civil actions—ad civilem effectum. 4 


But it may punish certain forms of malversation, especially on 1 
the part of its own officers and the judges and officers of inferior 
courts, breaches of interdict, and other forms of contempt of 
court. 

12. In Civil Causes and Equity.—In certain civil causes the 
jurisdiction of the Session is exclusive of all inferior jurisdictions ; 
as in certain declarators of property and other competitions of | 
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heritable rights, in provings of the tenor, restitution of minors, 
reduction of decrees or of writings, sales of the estates of minors 
or bankrupts, actions relating to status, adjudications, suspensions, 
except where the sum charged for is under £25, &c. In a second 
class of causes their jurisdiction can be only exercised in the way 
of review, after the cause is brought from the inferior court, their 
original jurisdiction being excluded, while they are not deprived 
of their fundamental right to review ; or where, being so deprived, 
they are called on to control an inferior court acting in excess of 
its jurisdiction or to compel it to proceed to perform its duties. It 
is a common provision in modern statutes that the decision of an 
inferior court shall be final, but such a provision does not exclude 
the power of the Court of Session to control the inferior court if 
exceeding its jurisdiction, or to compel it to proceed to perform 
its duties. In all civil actions which fall under neither of these 
classes, the jurisdiction of the Session is concurrent, even in the 
first instance, with that of the judge ordinary. The Session may 
proceed as a court of equity, by the rules of conscience, in abating 
the rigour of law, and giving aid in proper cases to such as in a 
court of law can have no remedy. And this power is inherent 
in the supreme court of every country where separate courts are 
not established for law and for equity. The distinction long 
recognised in England between law and equity has never been 
known in Scotland. But a remedy is available in virtue of the 
nobile offictum, inherent in the Court of Session as a supreme court, 
in cases where no provision is to be found in the law and the 
interference of a tribunal is necessary. The occasions which haye 
in practice called for the exercise of this power have been interim 
appointments of officials, the regulation of charities, inadvertent 
omissions in statutory provisions and even in deeds, and certain 
summary applications not provided for by statute. In all of 


these cases, except the last, the nobile officium is exercised by the 
Inner House only. 


13. Justiciar. 


Of old the supreme criminal judge was styled 
the Justiciar, and he had anciently an universal civil jurisdiction, 
even in matters of heritage. He was obliged to hold two justice 
courts or ayres yearly, at Edinburgh or Peebles, where all the 
freeholders of the kingdom were obliged to attend. Besides this - 
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universal court, special justice-ayres were held in all the different 

shires in the kingdom twice in the year. These last having gone 1587, c. 82. 
into disuse, His Majesty was authorised, either by himself or his 
Justice-General, to name eight deputies, two for every quarter of 

the kingdom, who should make their circuits for criminal cases 

only over the whole in April and October. 

14. Court of Justiciary.—The office of Deputies was suppressed (26) 
by 1672, ¢. 16; and five Lords of Session were added, as Com- 
missioners of Justiciary to the Justice-General and Justice-Clerk. 

The Justice-General, if present, is constant president of the court, 

and in his absence the Justice-Clerk. This statute divided the 
kingdom into three districts, and appointed two of the judges 

of the newly erected court to hold circuits in certain burghs of 

each district, once a year, in May. Soon after the Union, circuit 6 An.c. 6. 
courts were appointed to be held twice in the year. Afterwards 10An.c. 33. 
they were brought back to the regulation of 1672; then again, s. 31. 
by the Jurisdiction Act of 1746-7, they were to be held twice in 

the year, with a power to His Majesty to add to or alter the 

places or districts at which these courts were to be held, and 

appoint their times of meeting. And now the High Court of 

Justiciary sits permanently at Edinburgh, and on circuit at Glasgow 

six times, at Perth, Dundee, and Aberdeen four times, and at Ayr, 

Dumfries, Jedburgh, Stirling, Inveraray, and Inverness twice in the 

year, if there be business to occupy it. Special sittings may take 50-1 V0. 35, 
place in any convenient town. Except when it acts as a court of 20 0 
review or takes very important trials, a single judge officiates. The Petes we ue 
Bench now consists of the whole Lords of Council and Session. 55-6 V. c. 21. 

15. Jurisdiction of Justiciary.—By St. Alex. II. c. 14, s. 2, (27) 
the crimes of robbery, rape, murder, and wilful fire-raising (the 
four pleas of the Crown) are said to be reserved to the King’s 
Court of Justiciary ; but the only crime in which, de prazi, the 
jurisdiction of justiciary became at last exclusive of all oe 
criminal jurisdiction, was that of high treason. From lke aboli- Mack., Crimes, 
tion of regalities down to 1887, these four pleas and certain cases 
of forgery and night poaching were reserved for the Court oe 
Justiciary. But in that year the sheriff was made competent in SU 
all cases except treason, murder, statutory attempts to murder, and 
(possibly) rape. Offenders, in regard to whom these courts have a 
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concurrent jurisdiction, are sent to the High Court wherever, in 
the discretion of the prosecutor, they have exposed themselves to a 
sentence of penal servitude or the indictment raises questions of 
great delicacy. Treason is, since the Union, triable, not only by 
the justiciary, but by special commission of oyer and terminer, in 
which three of the Lords of Justiciary must be named, whereof 
one to be of the quorum. The Court of Justiciary, when sitting 
at Edinburgh, has a power of advocating causes from all inferior 
criminal judges where there has been dismissal or absolvitor, of 
suspending their sentences, and of reviewing them on questions of 
law on case stated. Formerly the Court of Session assumed the 
power of advocating criminal causes from inferior courts, not only 
on incompetency, but iniquity, in order again to remit them to the 
proper judge. But the Session has not interposed in such advoca- 
tions since the justiciary was new modelled by statute 1672. 

16. Powers of the Circuit.—The Circuit Court has, by the 
Jurisdiction Act of 1746-7, a power given it to judge in all 
criminal causes which do not infer death or demembration, upon 
appeal from any inferior court within their district. By the same 
statute a supreme civil jurisdiction is also given to it by way of 
appeal, in all causes not exceeding £12 sterling, extended in 1814 
to £25, in which its decrees are not subject to review; but no 
appeal is to le to the circuit till the cause be finally determined 
in the inferior court. This last branch of the Act was only 
temporary, but is now made perpetual by 31 Geo. II. c 42. A 
decree granted by a Sheriff in a Small Debt Court may be appealed 
to the next Circuit Court (or, when there are no Circuit Courts, the 
High Court at Edinburgh), in the same way as under the Act 
1746-7, except that the only grounds of appeal are corruption, 
malice, or oppression, wilful deviation from statutory forms, and 
incompetency, including want of jurisdiction. And advantage has 
been taken in many other Acts of the appeal introduced in the 
eighteenth century. 

17. Exchequer.—The Scots Court of Exchequer, as the King’s 
chamberlain-court, judged in all questions of the revenue. By 
6 An. ec. 26 (passed in pursuance of 1707, ¢. 7, art. 19), that count 
was abolished, and a new court erected, consisting of the Lord 
High Treasurer of Great Britain, and a Chief Baron, with four 
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other Barons of Exchequer; which barons were to be made of 
serjeants-at-law, English barristers, or Scots advocates of five 
years’ standing. All the privileges belonging to the College of 
Justice were communicated to the barons and other members of 
this Court, and the counsel entitled to practise in it were such as 
could practise before the Courts of Westminster or the Court of 
Session. This Court had a privative jurisdiction conferred upon 
it, as to the duties of customs, excise, or other revenues appertain- 
ing to the King or Prince of Scotland, and as to all honours and 
estates that might accrue to the Crown; in which matters, they 
were to judge by the forms of proceeding used in the English 
Court of Exchequer, under the following limitations: that no Murray, 1755, 
debt due to the Crown should affect the debtor’s real estate in 
any other manner than such estate might be affected by the laws 
of Scotland, and that the validity of the Crown’s titles to any 
honours or lands should continue to be tried by the Court of 
Session. The barons had the powers of the Scots court transferred 
to them, of passing the accounts of sheriffs, or other officers who 
had the execution of writs issuing from or returnable to the Court 
of Exchequer, and of receiving resignations, and passing signatures 
of charters, gifts of casualties, &c. Though all these had to pass 1661, ©. 595 
in Exchequer, it was the Court of Session only who could judge _ 7408. = a 
of their preference after they were completed. But in 1833 the 134 4-5 Will. TV. 
ministerial part of these functions—especially in regard to the 
management and collection of the revenue—passed into the hands 
of the Treasury; and in 1856 the judicial part which remained 19-20 V. c. 56. 
was transferred to the Court of Session, acting in the first instance 
through a stated Lord Ordinary. Forms of action and BUN: See 2 ae fee 
used in Scotland are allowed in lieu of the former English writs. 5.C. 358. 
The preference of the Crown over other creditors, and the revenue 
work of the Sheriff and Justices, are left untouched. 
18. Admiral, his Jurisdiction.—The jurisdiction of the Admiralty (33-35) 
in maritime causes was, of old, concurrent with that of the Session. 
It had the title of Sovereign given to it by 1609, c. 15, and was 
much enlarged by 1681, c. 16, whereby the High Admiral was 
declared the King’s Justice-General upon the seas, on fresh water 
within the flood-mark, and in all harbours and creeks. His civil 
jurisdiction extended, by this statute, to all maritime causes, and 
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so comprehended questions of charter-parties, freights, salvages, 
bottomries, &c. He exercised his supreme jurisdiction by a 
delegate, the Judge of the High Court of Admiralty; and he 
might also name: inferior deputes, whose jurisdiction was limited 
to particular districts, and whose sentences were subject to the 
review of the High Court. In causes which were declared to fall 
under the Admiral’s cognisance, his jurisdiction was sole ; insomuch 
that the Session itself, though they might» review his decrees by 
suspension or reduction, could not carry a maritime question from 
him by advocation; yet the Session might advocate causes from 
inferior admiralties, in order to remit them to the Judge of the 
High Court. The Admiral acquired by usage a jurisdiction in 
mercantile causes, even where they were not strictly maritime, 
cumulative with that of the judge ordinary. But in 1825 all 
jurisdiction in prize was vested in the High Court of Admiralty 
of England ; and in 1830 the Scots Admiralty Court was abolished, 
its civil jurisdiction being transferred to the Court of Session and the 
Sheriff Court, the latter being alone competent in the first instance, 
where the value of the cause does not exceed £50. The criminal 
jurisdiction of the Admiralty Court was in like manner divided 
between the Sheriff and the Court of Justiciary, the latter of which 
previously had cumulative jurisdiction with the Court of Admiralty. 
The jurisdiction of the Commissaries of Edinburgh, which was as 
properly supreme as that of the High Admiral, is explained below. 

19. Seals of Court.—All our supreme courts have seals or signets, 
proper to their several jurisdictions. The Courts of Session and 
Justiciary used formerly the same signet, which was called the 
King’s, because the writs issuing from thence run in the King’s 
name ; and, though the Justiciary got at last a separate signet for 
itself, yet that used by the Session still retains the appellation of 
the King’s Signet. In this office are sealed summonses for citation, 
letters of executorial diligence, or for staying or prohibiting of 
diligence, and generally whatever passed by the warrant of the 
Session, and is to be executed by the officers of the court. All 
these must, before sealing, be signed by the writers, or (as they are 
called in our ancient statutes) clerks of the Signet: but letters of 
diligence, where they are granted in a depending process merely 
for probation, though they pass by the Signet, must be subscribed 
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by a clerk of Session. Summonses in teind causes are signed by 11 Geo. Iv. and 
the teind clerk; and summonses in maritime and consistorial cases . 105 Bey, a 
may be signed either by a writer to the Signet or a Clerk of Court. 31 2 ite 100, 
Any writer to the Signet may be required to sign a summons on 

tender of half a crown. The clerks of the Signet also prepare and 

subscribe the drafts of Crown Writs which have taken the place 

of signatures of charters, and other royal grants, which pass in 
Exchequer. An account of the several seals under which grants 

by the Crown ought to pass will be given below. 2, 5, 38-40. 


TIT. IV.—ON THE INFERIOR JUDGES AND COURTS OF 
SCOTLAND 


1. Sheriff; his Jurisdiction; as it stood anciently.—Sheriff (from (1, 2) 
reeve, governor, and sheer, to cut or divide) is the judge ordinary pore Ve 
constituted: by the Crown over a particular division or county. Practice. 
Our Kings sometimes erected certain lands, which were only parts 
of a county, and at other times royal burghs, with the jurisdiction 
of sheriffship within themselves; in which case the judge of the 
privileged territory had a jurisdiction cumulative with the juris- 
diction of the sheriff of that county within which it was locally 
situated. The Sheriff's jurisdiction, both civil and criminal, was 
in ancient times nearly as ample within his own territory as that 
of the Supreme Courts of Session and Justiciary was over the 
whole kingdom; for he received in his court the four pleas of the Stat, Will. IL. 
Crown, murder, robbery, rape, and fire-raising, when authorised by 
the Justiciar ; and he judged in declarators of property or pleas of Ree ae 
right, and in other questions of the greatest importance. And, 
even after his jurisdiction came to be more limited, it retained for 1503, c. 95. 
some time this mark of supreme, that causes were carried for review 
from the baron courts of subject-superiors to the sheriff court, as 
the King’s baron court. 

2. As it stands at Present. = Whe Sheriff at this day judges in (3, 4) 
all actions upon contracts, or other personal obligations, to the 
greatest extent, whether the suit be brought against the debtor 
himself or against his representative, in forthcomings, in poindings 
of the ground, in maills and duties, and in all possessory actions, 
as removings, ejections, spuilzies, &c.; in all brieves issuing from 
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the Chancery, as of terce, division, tutory, except brieves of 
insanity, which are directed to the Lord President of the Court of 
Session; also in regard to nuisance and servitudes ; in actions for 
payment of feu-duties and ground-annuals; in actions for aliment 
where no question of status is at stake, and for interim aliment 
and interim custody ; in applications for the protection of married 
women’s property ; in disputes as to the management and distribu- 
tion of moveable succession; in services of heirs; in bankruptcy 
and cessio cases; in admiralty cases ; in actions of irritancy ob non 
solutum canonem, where the subjects feued are worth not more 
than £25 a year; in process for the straightening of marches; in 
certain entail and factory petitions ; in proceedings under the Lands 
Clauses Act; and even formerly in adjudications of land-estates, 
when proceeding on the renunciation of the apparent heir. His 
ancient competence to deal with heritable title has been to some 
extent restored, and a form of action theretofore not available has 
been bestowed, aud other powers given, by the Sheriff Courts Acts 
of 1877 and 1907. By the last mentioned statute (s. 5) the jurisdic- 
tion of the Sheriff is extended to actions of declarator (except 
declarators of marriage or nullity, or for determining status) ; 
actions of aliment, separation and aliment, and for regulating the 
custody of children; actions of division of commonty, or division 
and sale of common property; actions relating to questions of 
heritable right or title (except actions of adjudication or reduction), 
including all actions of declarator of irritancy and removing; and 
suspensions of charges on debts not exceeding £50. Either party 
may require the Sheriff to remit the cause to the Court of Session 
if it relates to questions of heritable right or title, division of 
commonty, division and sale of common property, or succession to 
moveables, and the value of the property in dispute exceeds £1000. 
On cause shown or ea proprio motu the Sheriff may at any stage 
remit to the Court of Session any action of separation and aliment 
or relating to the custody of children. And most of the purposes of 
an action of reduction are obtainable by way of exception. Lastly, 
the jurisdiction of the Court of Session, both original and appellate, 
is excluded where the cause does not exceed in value £50, and does 
not really try a question of liability for a larger sum. The jurisdic- 
tion of the Sheriff over persons is now regulated by the Sheriff : 
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Courts Act, 1907. It extends to the following cases :—(a) Where Stirling P. 0. 


5 R. 964 ; 

the defender (or when there are several defenders, where one of Paislog Ps Oe 
907, 7 

them) resides within the jurisdiction, or, having resided there for at Sup: 1,3, 16. 


least forty days immediately prior to the raising of the action, has bee base 
ceased to reside there for less than forty days and whose present 
residence in Scotland is unknown; (d) where the defender carries 

on business and has a place of business within the sheriffdom, and 

is cited either personally or at such place of business ; (c) where the Hay s Trs., 1909, 
defender is a person not otherwise subject to the jurisdiction of the 

Courts of Scotland, and a ship or vessel of which he is owner or 

part owner or master, or goods, debts, money, or other moveable 
property belonging to him have been arrested within the jurisdic- Pagan, 1910, 
tion ; (d) where the defender is the owner or part owner or tenant 

or joint tenant, whether individually or as a trustee, of heritable 
property within the jurisdiction, and the action relates to such 
property or to his interest therein; (¢) where the action is for 
interdict against an alleged wrong being committed or threatened 

to be committed within the jurisdiction; (/) where the action 

relates to a contract, the place of execution or performance of 

which is within the jurisdiction, and the defender is personally | 

cited there ; (g) where in an action of furthcoming or multiplepoind- 

ing the fund or subject 7m medio is situated within the jurisdiction, 

or the arrestee or holder of the fund is subject to the jurisdiction of 

the Court; (4) where the. party sued is the pursuer in any action 

pending within the jurisdiction against the party suing; (?) where 

the action arises out of the delict of the defender within the 
jurisdiction, and he is personally cited there; (j) where the 
defender prorogates the jurisdiction of the Court. The present , 
criminal jurisdiction of the Sheriff extends to all crimes except sup.1, 2, 18. 
treason, murder, statutory attempts to murder, and (perhaps) rape ; 

but only such offences are sent by the public prosecutor to be tried 

by him as are thought to be sufficiently dealt with by imprisonment . 

—the maximum term being two years. He cannot sentence to 

penal servitude. The maximum penalty he can inflict in summary 
prosecutions (i.¢., those tried without a jury) is, except under certain 

statutes, three months’ imprisonment, or a fine of £25. He is competent 8 Edw: VEL. e. 
to most questions of public police, and has a cumulative jurisdiction 

with justices of the peace in all riots and breaches of the peace. 
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3, His Ministerial Powers.—Sheriffs have a ministerial power, 
in virtue of which they were anciently employed in sending written 
copies of the law to prelates, barons, and burghs before the art of 
printing ; and to this day they return juries in order to the trial 
of causes that require juries. The writs for electing Members of 
Parliament have been since the Union directed to the Sheriffs ; 
who, after they are executed, return them to the Crown-office 
from whence they issued. They also execute writs issuing from 
the Court of Session as Court of Exchequer; but they are now 
relieved of the duty to take care of all estates, duties, or casualties 
that fall to the Crown within their territory, for which they had 
formerly to account to the Exchequer. They have in modern times 
been entrusted with various functions in regard to registration, 
elections, education, the poor, lunatics, prisons, police, public health, 
and other miscellaneous matters. 

4, Lord of Regality.—A Lord of Regality was a magistrate who 
had a grant of lands from the Sovereign, with royal jurisdiction 
annexed thereto. No lands could be comprehended under this 
grant which did not belong, either in property or superiority, to 
the grantee. His civil jurisdiction was equal to that of a sheriff ; 
his criminal extended to the four pleas of the Crown ; for it was 
equal to that of the Justiciary as to every crime except treason. 
He had a right to repledge or reclaim all criminals subject to his 
jurisdiction, from any other competent court, though it were the 
Justiciary itself, to his own—at least till 1672. He who used this. 
right was obliged to give caution to the court from whom the 
criminal was repledged that justice should be administered by him- 
self; in which, if he failed, he forfeited his right of holding courts 
for a year, and the first judge might again take up the cause, and, 
if the delinquent did not appear, the cautioner or security was to. 
answer for him. He had also right, according to the most common 
opinion, to the single escheat of all denounced persons residing 
within his jurisdiction, even though such privilege had not been 
expressed in the grant of regality. As this ample jurisdiction was 
attended with too great power and influence, a stop was put to 
further grants of regality without consent of Parliament ; notwith- 
standing which our Sovereigns continued to make new grants, 
that, for the greatest part, were either confirmed by ratifications. - 
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of Parliament or fortified by the immemorial exercise of the 
jurisdiction. 

5. Stewart; Bailie.—The Stewart was the magistrate appointed (10) 
by the King over such regality lands as happened to fall to the 
Crown by forfeiture, &c.; and therefore the stewart’s jurisdiction 
was equal to that of a regality. The two stewartries of Kirk- 
cudbright and of Orkney and Zetland make shires or counties by 
themselves, and send each a representative to Parliament. Where 
lands not erected into a regality fell into the King’s hands, he 
appointed a Bailie over them, whose jurisdiction was equal to that 
of a sheriff. 

6. All Heritable Jurisdictions are now Dissolved. —By the (11) 
Jurisdiction Act, passed in 1746-7 in consequence of the Rising 29 Geo. 1 « 43, 
led by Prince Charles Edward, all heritable regalities and bailieries, ” ” 
and all such heritable sheriffships and stewartries as were only parts 
of a shire, are dissolved ; and the powers formerly vested in them tia. s.3. 
are made to devolve upon such of the King’s courts as these powers 
would have belonged to if the jurisdictions dissolved had never 
been granted. All sheriffships and stewartries that were no parts 
of a shire, where they had been granted either heritably or for life, s. 4. 
are resumed and annexed to the Crown. No high sheriff or stewart S. 30. 
can thereafter judge personally in any cause. One sheriff, or 5.2% 
stewart, depute is to be appointed by the King in every shire, who » 
must be an advocate of three years’ standing; and after a certain 
term, afterwards extended, but long ago expired, all commissions 28 Geo. II. «. 7. 
to these deputies are to be granted ad vitam aut culpam. They 
may be removed from office on account of inability or misbehaviour, 61-2 V. ¢. 8. 
subject to allowance of a pension in the former case. 

7. Place and Time of Holding Courts.— Formerly the jurisdic- 
tion of sheriff must have been exercised at the head burgh of the 
shire; but, by the foresaid Act, sheriffs, and stewarts, depute 20 Geo. IL c. 43, 
obtained a power to name a substitute or substitutes during Dae 
pleasure, either over the whole shire, or within such a particular 
district as should be mentioned in the substitution ; and they might 
hold courts at any place within the shire, upon previous notice, 
to be published at the several churches within the district where 
the court was to be held. These sheriffs or stewarts were ill- 
remunerated, and only occasionally visited their counties. The 
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substitutes whom they appointed acted at first gratuitously, then 
on salary from their chief, and since 1787 on salary from the State. 
The substitute resides in the county, and since 1825 has had to 
be an advocate or law-agent—now of five years’ standing. He is 
now, since 1878, appointed by the Crown. The sheriff, though he 
may, and in some cases must, act in the first instance, is mainly 
occupied with appeals from his substitutes and administrative work. 
Many of the less important counties are accumulated in one sheriff- 
dom. The Sheriff of the Lothians and Peebles must reside in 
Edinburgh, and the Sheriff of Lanarkshire at Glasgow ; the others 
do or may practise at the Bar. The times and places of sittings 
of the Sheriff Court are now regulated by, or under powers con- 
tained in, statute. Two courts in civil matters must be distin- 
guished, the Ordinary Court, —the original tribunal; the Small 
Debt Court, established in 1837 and improved in 1853, 1889, and 
1907, for the enforcement of claims for £20 or less. The Debts 
Recovery Court, constituted in 1867 for the recovery of certain 


debts between £12 and £50, was abolished by the Sheriff Courts _ 


Act, 1907. 

8. Prince of Scotiand.—The appanage or patrimony of the Prince 
of Scotland has long been erected into a regality jurisdiction, called 
the Principality. It is personal to the King’s eldest son, upon whose 


‘death or succession it returns to the Crown. The Prince has, or may 


have, his own chancery, from which his writs issue; but the duty 
now lies with the Commissioners of Woods and Forests of receiving 
and managing his revenue. The vassals of the Prince are entitled 
to elect, or to be elected, Members of Parliament for counties, as 
in right of freeholds, equally with those who hold of the Crown. 

9. Justices of the Peace ; Jurisdiction.—Justires of the Peace are 
magistrates named by the Sovereign over the several counties of 
the kingdom for the special purpose of preserving the public peace. 
No property qualification is required. An enrolled law agent may 
be appointed, but neither he nor a partner of his may practise 
before the justices of the county or before a Licensing Court. 
Their power, by 1609, ¢. 7, reached little further than to bind 
over disorderly persons for their appearance before the Privy 
Council or Justiciary ; but by 1617, c. 8, and 1661, c. 38, they 
are specially directed to judge in breaches of the peace, and in 
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most of the laws concerning public policy. They till 1813 could 53 Geo, ILL. ¢. 40 
compel workmen or labourers to serve fora reasonable fee, ES, mae ee 
they can condemn masters in the wages due to their servants 

(which is the only point of civil jurisdiction given them by these 

Scots statutes), and adjudicate in disputes between masters and 

servants without limit to the amount claimed; but they have not 

the ample powers bestowed on the Sheriff by the Employers and 38-9 V. 0. 90. 


9 V. c. 86, 


Workmen Act of 1875. They cannot imprison a servant in sepealing 4 Geo. 


enforcement of a contract of service. By custom they may deal V-¢. 141. 
with aliment of bastards. And they have a varied jurisdiction oe Pa 
conferred by modern statutes. Their Small Debt Jurisdiction °° * * 
dates from 1795, and is now regulated by an Act which passed 

in 1825. It extends to claims not exceeding £5. They have 

been displaced by the Sheriff in regard to poaching of game, but 

not of fish, And they have extensive powers over licences to ee 
public-house keepers, pawnbrokers, and theatres. They take Ker, 1854, 1 
affidavits, even in England, and exercise other non-contentious } Wright, 7505, 
functions. They had power to judge in questions of highways, » sa hie 
which must be twenty feet broad at least, excluding the ditches 

on both sides; to call out the tenants with their cottars and 

servants to perform six days’ work yearly for upholding them ; 

and, in conjunction with the heritors, to assess the shire in the 

sum necessary for that purpose, and for building and repairing 

bridges, not exceeding 10s. upon every £100 Scots of valuation ; 


_ part of which might be applied, where a highway was to be made 


upon new ground, to compensate the loss of the proprietor through 

whose ground the new road was to be carried. The Commis- 

sioners of Supply were in 1718 joined with the Justices in that 5 Geo. 1c. 30. 

part of their jurisdiction. But the statute labour system here 

described is now superseded ; and Justices have only a jurisdiction 

in regard to road offences under the Roads and Bridges Act of 1878. 41-2 V. ¢. 51, 8. 
10. Their Powers of Holding Courts——To prevent collision ’ as, 16) 

between Justices of the Peace and other judges, they were 

enjoined by an enactment now in desuetude not to cite any party 1661, c. 38. 

to their Court till fifteen days were expired from his committing 

the offence. The Act 1661 ordains them to meet four times in 

the year, with power to continue or adjourn these quarterly meet- 

ings to such day and place as shall be most convenient ; but they 


Muckarsie, 1874, 
3 Coup. 54; 
Wilson, 1878, 

5 R. 1097. 
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hold common courts at any time, and in any place within the 
shire, though not by way of adjournment of the quarter-sessions. 
In the quarter-sessions, which are always held at the head burgh 
of the county, the justices have, in the common case, been in use 
of reviewing, after rehearing the evidence, the sentences pronounced 
in their intermediate meetings, which are frequently called special 
or petty or common sessions. 

Constables are the proper officers for executing their orders. 
They have powers, by the Act above cited, to suppress tumults 
with the assistance of the neighbourhood; and to apprehend 
delinquents, and those who can give no good account of them- 
selves, and carry them to the next Justice. Any one Justice may, 
by proper warrants of commitmeut, imprison delinquents in order 
to trial, or, by a warrant to a constable, ordain suspected houses 
to be searched, and suspected persons to be brought before him, 
in order to their examination, or to give security for their good 
behaviour. In counties an attempt was made in 1839 to set up 
a paid constabulary ; but the present establishment rests on the 
County Police Act, 1857, which imposed the duty of providing 
the force on the Commissioners of Supply acting through a Police 
Committee. The authority is now, however, a standing joint 
committee consisting of the Sheriff and members nominated by 
these Commissioners and by the County Council. Careful provisions 
are made in the leading Act for the duties and appointment of the 
chief constable and his subordinates. Spevial constables may also 
be appointed in case of emergency. 

11, The powers of Justices since the Union.—By 6 An. ¢. 9, our 
Justices of the Peace, over and above the powers committed to 
them by the laws of Scotland, are authorised to exercise what- 
ever belonged to the office of an English Justice of the Peace, 
in relation to the public peace. From that time, the Scots and 
English Commissions have run in the same style, which contains 
powers to inquire into and judge in all capital crimes, felonies, 
and several others specially enumerated, with this limitation sub- 
joined, of which Justices of the Peace may lawfully inquire. But in 
cases of difficulty they shall not proceed unless one of the King’s 
Judges be present; which, when applied to our law, must signify 
one of the Lords of Justiciary. In practice Justices try only 
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offences of a petty character; but the preliminary steps in graver 

cases may be taken before them. They have no jurisdiction under mPherson, 1907, 
a modern statute, unless it is expressly conferred. These com- ea 
missions bear that two Justices shall make a quorum in the trial 

of crimes, &c. And therefore, though by the laws of Scotland 6 An.c.9. 
three were required, and though by the above quoted Act the Reid, 1730, M. 
forms of trial were to continue as formerly, two Justices can SHdw. VIT0. 65 


See Paterson, 
now constitute a court. They proceed under the forms of the 1710, M. ae 


Summary Jurisdiction Acts. Special statute has given the cognis- Pia. 8. 
ance of several matters of excise to the Justices, in which their 
sentences are final. 
12. Burghs.—A burgh is a body corporate, made up of the (0,21) 
inhabitants of a certain tract of ground erected by the Sovereign, 
with jurisdiction annexed to it. Burghs are erected either to be 
holden of the Sovereign himself, which is the general case of 
royal burghs, or of the superior of the lands erected as burghs 
of regality and barony. Burghs-royal have power by their charters 
to choose annually certain office-bearers or magistrates; and in 
burghs of regality and barony the nomination of magistrates is, by 
their charter, lodged sometimes in the inhabitants, sometimes in 
the superior. By a series of Acts beginning in the year 1833, and 
amended and consolidated in 1900, provision is made for the election 63-4 V. c. 49. 
by household suffrage—women, married or unmarried, and peers 
being entitled to vote—of town councillors in royal burghs, in royal an sw 
and parliamentary burghs, and in parliamentary burghs, and of 5F.1 
police commissioners in populous places erected under the General 55-6 V. ©. 5B 


Police Acts. These Acts might be adopted by burghs of regality wore, pan 
and of barony, and this has been extensively done. In burghs 4F ul ie ao 
generally, the Town Council has displaced the Commissioners of 8S 0.88. veh 
Police, where these formerly existed, and has absorbed the functions 

of other burghal authorities, and provision is made for the election 

and retirement of councillors and magistrates, for their officers, and 

for the auditing of their annual accounts. The provosts of burghs 

and the senior magistrate of police burghs are ex officio Justices of 33 4 V. 0.315 
the Peace. Certain of the larger burghs have obtained special Acts. 

Bailies of burghs have jurisdiction in matters of debt, service, and 

questions of possession betwixt the inhabitants. Their criminal — 


jurisdiction extends to petty riots and, by special statute, to reck- 
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less (not intended) fire-raising. Burghs-royal had anciently the 
same privilege with regalities of repledging from the justiciary or 
sheriff. But both kinds of jurisdiction are now in practice confined 
within narrow limits, and the most important work of the burgh 
courts is to take the preliminary steps in prosecutions, and to 
adjudicate on petty offences connected with police. Town Councils 
have very extensive powers and duties of administration under the 
Acts referred to and other statutes relating to public health, gas, 
water, libraries, parks, roads, &c. 

Dean of Guild.—The Dean of Guild is shad magistrate of a royal 
burgh who is head of the merchant company ; he had at one time 
the cognisance of mercantile causes within burgh, and. still has 
the inspection of buildings, that they encroach neither on private 
property nor on the public streets; and he may direct insufficient 
houses to be pulled down; but he has at common law no right 
to interfere with nuisances or the internal arrangements or the 
use buildings are put to. His jurisdiction has no dependence on 
the court of the burgh or bailie court. Though he may impose 
fines, the Dean of Guild has no criminal jurisdiction, and the 
forms of criminal procedure should not be used in proceedings before 
him. By statute his edilic jurisdiction extends to new buildings, 
alteration of existing buildings, ventilation, precautions during the 
construction, alteration, or repair of buildings and streets, and to 
old and ruinous tenements, and the setting up of hoardings ; but 
the common law jurisdiction is saved. A Dean of Guild Court 
may be set up, where it does not exist, to deal with these matters, 
and where it exists the statutory court may be substituted. It 
consists of the Dean, or the Provost, failing a Dean, and at least 
two councillors. Though the Dean of Guild may decide questions 
as to the right to enforce building restrictions, he has no power to 
decide cases involving a competition of title to heritage. 

By the Jurisdiction Act of 1746-7, all jurisdiction competent 
to any burgh of regality or barony, or magistrates thereof, which 
is independent of the lord of regality and barony, is reserved 
entire; but their privilege of repledging from the sheriff and 
stewart courts is taken away. 

13, Barons.—A Baron, in the large sense of that word, is one 
who holds his lands immediately of the Crown, and as such had, 
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by our ancient constitution, right to a seat in Parliament, however 

small his freehold might have been. When titles of honour and 

dignity came to be conferred by the Sovereign, the Barons that 

were distinguished by these had the appellation of Majores. By 

1427, c. 101, the lesser Barons were exempted from the burden of 

attending the service of Parliament, provided that commissioners 

were sent from the Barons of each county to represent them. This 1421, ¢. 101 

exemption, which was renewed under certain restrictions, grew 

insensibly in less than a century into an utter disability in all the 

lesser Barons from sitting in Parliament without election by the 

county, though no statute is to be found expressly excluding them. See 1587, . 11 
14. Their Jurisdiction; Civil and Criminal.—To constitute a 25, 26) 

Baron in the strict law sense, his lands must have been erected, or 

at least confirmed, by the King in liberam baroniam; and such 

Baron had a certain jurisdiction, both civil and criminal, which he 

might have exercised, either in his own person or by his bailie; 

but, where he himself was a party, he could not judge in person. 

In civil matters he might judge in questions of debt within the 

barony, and in most of the possessory actions; he had also a 

power of police by which he could fix reasonable prices on work, 

&c.; and he was competent to every question necessary for making 

his own rents effectual. His criminal jurisdiction extended anciently L. Male. 11. 13. 

to all crimes except treason and the four pleas of the Crown, 

robbery, murder, rape, and fire-raising. He might, by our later 1496, ¢. 75. 

practice, judge in reckless fire-raising, in penal statutes and in riots Strowan, 1674, 

and bloodwits, 7.¢., riots in which blood is spilt: and in the general Cr. 1, 12, 16; 


4 Q Skene, voce 
opinion of lawyers every Baron, as such, could punish the crime of Baron; Hope, 


Min. Prac. 305. 

theft capitally. 

15. How restricted by 20 Geo. II. c. 43.—By the Jurisdiction (28, 29) 
Act of 1746-7 the civil jurisdiction of a Baron was reduced to the 
power of recovering from his vassals and tenants the rents of his 
lands, and of condemning them in mill-services, and of judging in 8s. 17, 24. 
causes where the debt and damages did not exceed 40s. sterling. 
His criminal jurisdiction was, by the same statute, limited to 
assaults, batteries, and other smaller offences, which might be 
punished by a fine not exceeding 20s. sterling, or by setting the 
offender in the stocks in the day-time not above three hours; the 
fine to be levied by poinding, or. one month’s imprisonment. The s, 17. 
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jurisdiction formerly competent to proprietors of mines, and coal 
or salt-works, over their workmen, was reserved; and also that 
which was competent to proprietors, who had the right of fairs 
or markets, for correcting the disorders that might happen during 
their continuance; provided they should exercise no jurisdiction 
inferring the loss of life or demembration. No charter to be 
thereafter granted for erecting lands into a barony was to convey 
any greater jurisdiction for the recovery of rents and for mill- 
services; which was a right that every proprietor, though neither 
Baron nor infeft cum curiis, was understood to have by our former 
law. The jurisdiction of sheriffship, stewartry, and barony had 
certain stated head-courts yearly, at which all the vassals subject 
to the jurisdiction were obliged to attend; but this obligation was 
taken off by the Act 20 Geo. II. c¢. 50, for abolishing tenures by 
ward-holding. And the whole jurisdiction of Barons has fallen 
into desuetude. As has been already indicated, the larger burghs 
of barony have adopted the General Police Acts. 

16. Constabularies.—The High Constable of Scotland had no fixed 
territorial jurisdiction, but followed the Court, and had, jointly 
with the Marischal, the cognisance of all crimes committed within 
two leagues of it. All other constabularies were dependent on 
him. These had castles and sometimes burghs subject to their 
jurisdiction, as Dundee, Montrose, &c. ; and amongst other powers 
now little known they had the right of exercising criminal juris- 
diction within their respective territories during the continuance 
of fairs. By the Jurisdiction Act of 1746-7, all jurisdictions of 
constabulary are dissolved except that of High Constable; and it 
too is not now exercised. 

17. Lyon King-of-Arms ; Messengers-at-Arms.—-The office of the 
Lyon King-of-Arms was chiefly ministerial—to denounce war, to 
proclaim peace, carry public messages, &c. But he has also a 
right of jurisdiction whereby he can punish all who usurp arms 
contrary to the law of arms, and deprive or suspend messengers, 
heralds, or pursuivants (who are officers named by himself); but 
he has no cognisance of the damage arising to the private party 
through the messenger’s fault. He keeps a register of armorial 
bearings ; decides on applications for and disputes about coats of 
arms, and registers genealogies. Messengers, anciently called officers- 
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at-arms, were first brought under regulations by 1587, c. 46. They 

are subservient to the Supreme Courts of Session and Justiciary ; 

and their proper business is to execute all the King’s letters, either 

in civil or criminal causes. But summonses and orders of the 312V.c. 100, 
supreme court may be served by a sheriff officer in the islands of . 
Scotland, or in any county where there is no resident messenger- Robertson, 189 
at-arms. In civil cases any summons or warrant of citation may 45-6 V.c. 77. 
be served by registered letter; and in criminal cases citations and 

notices may be served by any macer, messenger-at-arms, sheriff og Tere, 
officer, or constable, and in certain cases by a prison official. 

18. Sentence Money ; Sheriff-Fee.—Our judges had for a long 67, 38) 
time no other salaries or appointments than what arose from the 
sentences they pronounced. Our criminal judges applied to their 
own use the fines or issues of their several courts; and regalities 
had a right to the single escheat of all persons denounced who 
resided within their jurisdiction, A small sum was allowed to 1457, c. 63. 
our supreme civil court upon every decree; and afterwards the 1587, . 43. 
twentieth part also of the sums decreed; and it was not till after 1609, ¢. 11; 16: 
certain yearly provisions were settled on the Lords, that sentence- Tod, ©. 5, 
money was prohibited, and it has never since been enacted. The 1661, c. 50. 
salaries of the judges of the Courts of Session and Justiciary are BG ee 
now payable without allowances in respect of expenses of circuit. 

Sheriffs were likewise entitled to the twentieth part of the sum 149], c. 30. 
contained in every decree, in name of Sheriff-fee, both proper 1503, c. 66, 
sheriffs, and messengers, when invested with the power of 

sheriffs ; but, by the Jurisdiction Act of 1746-7, fixed salaries were 20.Ceo. IIc. 4 
settled upon sheriffs-depute in place thereof. Bankruptcy fees— 

the last relic of the ancient system—were withdrawn from the 

sheriffs in 1877, Messengers, when employed in poindings, are 40.1V. c. 50 
still nominally entitled to their sheriff-fee. When it was known 

in practice they usually assigned it to the creditor, on getting a 
reasonable allowance for their trouble. 


TIT. V.m—OF ECCLESIASTICAL PERSONS Connell, Tith 


and Parishes. 


1. The Pope.—The Pope, or Bishop of Rome, was long acknow- (1; 5, 6) 
ledged over the western part of Christendom for the head of the 
Christian Church. The papal jurisdiction was first abolished in 
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Scotland anno 1560, in a Parliament not regularly authorised by 
the Sovereign, and afterwards by 1567, c. 2. The King was, 
by 1669, c. 1, declared to have supreme authority over all persons 
and in all causes ecclesiastical ; but this Act was repealed by 1690, 
c. 1, as inconsistent with Presbyterian church government, which 
was then upon the point of being established. Yet the General 
Assembly —the Supreme Court of the Established Church—still 
meets, partly on its own, partly by royal, authority. 

2. Clergy, Secular and Regular ; Commendators.—Before the 
Reformation from Popery the clergy were divided into secular and 
regular. The secular had a particular tract of ground given them 
in charge, within which they exercised the pastoral office of bishop, 
presbyter, or other church officer. The regular clergy had no cure 
of souls, but were tied down to residence in their abbacies, priories, 
or other monasteries; and they got the name of regular from the 
rules of mortification to which they were bound, according to the 
institution of their several orders. Upon the vacancy of any bene- 
fice, whether secular or regular, Commendators were frequently 
appointed to levy the fruits, as factors or stewards during the 
vacancy. The Pupe -alone could give the higher benefices in com- 
mendam ; and at last, from the plenitude of his power, he came 
to name commendators for life, and without any obligation to 
account. After the Reformation several abbacies and priories were 
given by James VI. in perpetuam commendam to laics. 

3. Church Government since the Reformation.—Upon abolish- 
ing the Pope’s authority the regular clergy was totally suppressed ; 
and in place of all the different degrees which distinguish the 
secular clergy, we had at first only parochial presbyters or 
ministers, and superintendents who had the oversight of the 
church within a certain district. Soon thereafter the church 
government became Episcopal — by archbishops, bishops, de. ; 
and after some intermediate turns in 1638 and 1662, is now 
Presbyterian—by kirk-sessions, presbyteries, synods, and general 
assembles. 

4. Prelates, Bishops, and Chapters.—Prelate, in our statutes, 
signifies a bishop, abbot, or other dignified clergyman, who in 
virtue of his office had a seat in Parliament. Every bishop had 
his chapter (capttulum), which consisted of a certain number of the 
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ministers of the diocese, by whose assistance the bishop managed 
the affairs of the church within that district. The nomination 1540, c. 125. 
of bishops to vacant sees was from 1540 till Episcopacy was 
abolished in the Crown, though under the appearance of continu- ; 
ing the ancient right of election which was in the chapter. The 
confirmation by the Crown, under the Great Seal, of the chapter’s 
election conferred a right to the spirituality of the benefice; 
and a second grant upon the. consecration of the bishop-clect 
gave a title to the temporality, but this second grant fell soon 1617, ¢.1. 
into disuse. 

5. Patron.—He who founded or endowed a church was entitled (9-11) 
to the right of patronage thereof, or advocatio ecclesiw ; whereby, 
among other privileges, he might present a churchman to the cure 
in case of a vacancy. The presentee, after he was received into Hastie, 1880, 16 
the church by induction, had a right to the benefice proprio‘jure; ° 
and, if the church was parochial, he was called a parson. The Pope 
claimed the right of patronage of every kirk to which no third 
party could show a special title; and, since the Reformation, the 
Crown, as coming in place of the Pope, is considered as the 
universal patron where no right of patronage appears in a subject. 
Where two. churches were united which had different patrons, each 1617, c. 3, s. 3. 
patron presented by turns. 

6. Patrons of Provostries and Chaplanries. — Gentlemen of (8, 12) 
estates frequently founded colleges or collegiate churches, the head 
of which got the name of Provost, under whom were certain pre- 
bendaries or canons, who had their several stalls in the church, 
where they sang masses. Others of lesser fortunes founded 
chaplanries within the precincts of a parochial church, or altarages, 
which were donations granted for the singing of masses for deceased 
friends, at particular altars in a church. Though all these were 1567, c. 12. 
suppressed upon the Reformation, their founders continued patrons 
of the endowments; out of which they were allowed to provide 
bursars, to be educated in any of the universities. As the residence 1661, ¢. 54. 
of the bursars, who were truly the superiors of these benefices, 
and were dispersed over all the universities in Scotland, could 
hardly be discovered by the heirs, who were to enter to the lands 
as their vassals, the right of entering vassals to these lands was 


given to the patron. 
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7. Patrons of Collegiate Charges. Where a fund was gifted 
for the establishment of a second minister in a parish where the 
cure was thought too heavy for one, the patronage of such benefices 
did not belong to the donor, but to him who was patron of the 
church, unless either where the donor had reserved to himself the 
right of patronage in the donation, or where he and his successors 
had been in the constant use of presenting the second minister 
without challenge from the patron. 

The Right of Presentation. The right of presenting incum- 
bents to parishes was abolished in 1649, restored in 1661, and again, 
by 1690, c. 23, taken from patrons, and vested in the heritors and 
elders of the parish, upon payment to be made by the heritors to 
the patron of 600 merks. It was again restored to patrons in 1712, 
with the exception of the few presentations sold in pursuance of 
the former Act. Finally in 1874 the right of electing and appoint- 
ing ministers to vacant churches and parishes was vested in the 
congregations, subject to regulations to be framed by the General 
Assembly. The Church retains the right to try the qualifications 
of presentees ; and its Courts decide conclusively on the appoint- 
ment, admission, and settlement of any person as minister. Private 
patrons were compensated by obtaining in instalments at the first 
vacancy one year’s stipend, if they claimed the right before 7th 
February 1875. A vacancy occurs in the sense of the Act, both 
in the ordinary cases of death, deposition, and translation, and 
where an assistant and successor has to be appointed. The 
“congregation ” consists of communicants and such other adherents 
as the kirk-session may under Regulations of the General Assembly 
determine to be members. The’ Regulations thus authorised were 
passed in their present shape by the General Assembly in 1893. 

8. Right of applying the Vacant Stipends.—Patrons were not 
simply administrators of the Church; for they held the fruits of 
the vacant benefice as their own for some time after the Reforma- 
tion. But that right became no more than a trust in the patron, 
who had to apply them to pious uses within the parish, at the 
sight of the heritors, yearly as they fell due. Tf he failed, he lost 
his right of presenting for the next turn; and after that right was 
taken away the penalty was declared to be the forfeiture of his 
right of administering the vacant stipend for that and the next 
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vacancy. The King, who was exempted from this rule, might apply 1685, c. 18. 
the vacant stipend of his churches to any pious use, though not 

within the parish. If one should be ordained to a church in Cochrane, 1751, 
opposition to the presentee, the patron, whose civil right could not ~ 

be affected by any sentence of a church court, might retain the 

stipend as vacant. But vacant stipends—whether proceeding from Cheyne, 1863, 
teinds or from any other permanent endowment, except the income 

of glebes, which goes to the heritors for church purposes--now 29-30 V. ¢. 11, 
fall into the Ministers’ Widows Fund, even though the prolonged a Coo: 
vacancy be caused by a failure on the part of the Church courts Gordon, 1 
to fulfil a statutory duty. A patron is to this day entitled, at Tee we aoe 
least if he is also a heritor, to the first choice of a seat in the Duncan, Par. 


church, and to a burial-place in the churchyard, but not, in the Qobnstom) 15. 

absence of contrary custom, in the church itself; and the right Aug. 168): a 
ell, 

of all the teinds of the parish not heritably alidboried is given to Parishes Sup. 


10 
him. These, such as they are, seem to be the only relics of the jus 1600, c. 285 
BCs 


putronatus. 


9. Patrons must present within Six Months.—That kirks may (17-20) 
not continue too long vacant, the patron, now the congregation, se nee ee ip 


must present to the presbytery (formerly to the bishop) a fit person Le to 


for supplying the cure within six months from the date at which the oF 178; Cassie, 


vacancy occurred—otherwise the right of presentation accrues to 188, 20 RSA, 
the presbytery, jure devoluto. 

Form of Admission.—Upon presentation by the patron, the 
bishop collated or conferred the benefice upon the presentee, by 
a writing, in which he appointed certain ministers of the diocese 
to induct or institute him into the church; which induction com- 
pleted his right, and was performed by their placing him in the 
pulpit, and delivering him the Bible and the keys of the church. 
The bishop collated to the churches of which himself ves patron 
pleno jure, or without presentation ; which he also did in mensal 
churches whose patronages were sunk, by the churches being 
appropriated to him as a part of his patrimony. Since the Revolu- Hastie 11888 
tion, a judicial act of admission by the presbytery, proceeding 
formerly either upon a presentation or upon a call from the heritors 
and elders, or upon their own jus devolutum, and now, on the last 


title or on a minute of election by a congregation or on a deed 
4 


(ii. 10, 17 et seq.) 


1606, c. 2, 


(i. 5, 21) 


1617, ¢. 3. 
1621, ¢. 5. 


Inf. 2, 10, 10. 


1661, c. 61; 
1693, c. 23. 
Baird, 1893, 20 
R.. 973. 

Stirling Presb., 
1906, 2 F. 562, 


1902, 4 F. 1048, 
Baird, 1906, 
8 F. 669, 


7-8 V.c. 44, 8.1. 
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appointing the first minister of a guoad sacra parish, completes the 
minister’s right to the benefice. 

10. Provision for the Reformed Clergy. — Soon after the 
Reformation, the Popish churchmen were prevailed upon to resign 
in the Sovereign’s hands a third of their benefices, which, by 1567, 
c. 10, was appropriated, in the first place, for the subsistence of the 
Reformed clergy. To make this fund effectual, particular localities 
were assigned in every benefice, to the extent of a third, called the 
assumption of thirds, to be distributed by a Commission of Plat; and 
for the further support of ministers, Queen Mary made a grant in 
their favour of all the small benefices, not exceeding 300 merks ; 
which was confirmed by 1572, c. 52. Bishops, by the Act which 
restored them to the whole of their benefices, were obliged to main- 
tain the ministers within their dioceses out of the thirds; and, in 
like manner, the laic titulars who got grants of the teinds became 
bound, by their acceptation thereof, to provide the kirks within 
their erections in competent stipends. 

11. Commission for Planting Kirks and Valuing Teinds, &c.— 
But, all these expedients for the maintenance of the clergy having 
proved ineffectual, a Commission of Parliament was appointed in 
the reign of James VI. for planting kirks, and modifying stipends 
to ministers out of the teinds, to which a power was soon super- 
added of dividing large parishes, and erecting new churches. A 
second Commission was appointed by 1633, ¢. 19, not only for 
modifying stipends, but for the valuation and sale of teinds. 
After the Restoration, several new Commissions were granted by 
Parliament, with more ample powers of dismembering and annexing 
churches as they should find just, but the powers of all these 
were, by 1707, c. 9, transferred to the Court of Session, with this 
limitation, that no parish should be disjoined, nor new church 
erected, nor old one removed to a new place, without the consent 
of three-fourths, now a simple majority, of the heritors, computing 
the votes not by their numbers but by the valuation of their 
rents within the parish. The judges of Session when sitting in 
that Court are considered as a Commission of Parliament, and have 
their proper clerk, keeper of the records, macers, and other officers 
of court, as such. Their functions in regard to the dividing, &c. of 
parishes are now mainly exercised in pursuance of an Act passed ~ 
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in 1844, which, inter alia, permits of a district being attached as 7-8 v.c. 44; 
a quoad sacra parish to a church already built and _ sufficiently SV oil: v; 
endowed. These and other functions, which are of an adminis- 

trative character—such as granting augmentations of stipend, and 
authorising the feuing or leasing of glebes—are carried out by 4s 48 Geo, ILI, o. 
a quorum of five judges of the Court of Session, sitting once atl 
fortnight during session. Proceedings of a judicial nature, which 6 Geo. Iv. c. 1: 
before 1825 took place before the Commission, were then sent to 100, Hevet 
the Lord Ordinary on Teinds and the Inner House, like ordinary 

actions. Cases of both kinds may be appealed to the House of Milligan, 2 Pa 
Lords. Provision was made, through a Special Commission, in 1 Geo, Wie? 
1824, for the erection and maintenance of additional churches in 

the Highlands and Islands. 

12. Maximum and Minimum of Stipends.—The lowest stipend (i. 10, 46) 
that could be modified to a minister by the first Commission was 1617, . 3. 
500 merks, or five chalders of victual, unless where the whole teinds 
of the parish did not extend so far; and the highest was 1000 
merks, or ten chalders. The Parliament raised the minimum to 
eight chalders of victual, and proportionally in silver, and thereafter 1633, c. 8. 
to £150 where there were a manse and glebe, £180 where there was 50 Sher pe 
either, and £200 where there was neither of these—a deficiency o. i2. 
of teind being made up by the Exchequer. The minimum stipend 
under the Highlands and Islands Acts is £120. The same sum 
is statutory under the Act of 1844, or £100 with a suitable manse 
and offices; but in practice a quoad sacra parish is not erected In burgh— 


Greenock Mag: 


unless a stipend of £160 is secured. As neither the Commission So 


appointed by the Act of 1633, nor any of the subsequent ones, was Ave Mags, 189 


Peebles Min., 
limited as to the maximum, the Commissioners have been in use to 449797 p99}. 


. ; : = Hutton Min., 
augment stipends considerably above the old maximum where there j9)9'¢'p. 964. 


is sufficiency of free teinds and the cure is burdensome, or living 4s Seo 


6 June 1810, 
expensive. Action for a fresh augmentation cannot be commenced fQregei 


until the expiry of twenty years from the date of the last final Rs ee 


decree of modification. ‘The Court will take into consideration the }$25:5» Teind 
existence of a glebe of unusually great value, but not the private g, Siow a) 


fortune of the applicant. 

13. Decree of Modification and Locality. — Where a certain (i. 10, 47) 
quantity of stipend is modified to a minister out of the teinds of 
a parish, without proportioning that stipend among the several 


48 Geo. III. ec. 
138, ss. 8, 9, 
11-18. 


Ritchie, 1899, 
1F. 1097. 


Hutcheson, 1664, 
M. 14,788. 


A.SS., 5 July 
1809; 20 June 


, 1838. 


> 


2 Connell, 


_ Tithes, 223. 


Weatherstone, 


} 1833, 128.1; E. 


Fife, 1887, 15 R. 
238 ; Campbell’s 
Trs., 1878, 5 R. 
HL. 119. 

(ii. 10, 56, 57) 
Duncan’s Par, 
Eccl. Law (John- 
ston); Black. 


1563, c. 72. 
1644, c. 31; 1649, 


c. 45; 1663, c. 21. 


Auld, 1827, 2 W. 
5. 600 


& §. 600. 


Adamson, 14 


| Feb. 1816, F.C.; 
- Carnegie, 1849, 


Li D, 1250. 


Moreham Min., 
1679, M. 8499. 
Anstruther, 
1823, 2 8. 306 
(269). 
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heritors, the decree is called a decree of modification ; but where 
the Commissioners also fix the particular proportions payable by 
each heritor, it is a decree of modification and locality. Where 
a stipend is modified—now, with few exceptions, only in victual, not 
in money, though the stipend is payable in money according to the 
fiars prices—it is secured on the whole teinds of the parish, so that 
the minister can insist against any one heritor to the full extent 
of his teinds; such heritor being always entitled to relief against 
the rest for what he shall have paid above his just share; but, 
where the stipend is also localled, each heritor is liable in no more 
than his own proportion. The present practice is that after a 
modification the cause is remitted to the Lord Ordinary, who 
approves an interim scheme of locality, which is the rule of payment 
of stipend thereafter till a final scheme has been framed with the 
assistance of a common agent and approved. An adjustment then 
follows of the under-payments and over-payments which may appear 
on a comparison of the two schemes. It sometimes happens that 
a second augmentation is granted pending an interim scheme. 

14. Minister’s Manse.—Few of the Reformed ministers were 
at first provided with dwelling-houses ; most of the popish clergy 
having, upon the first appearance of the Reformation, let their 
manses in feu, or in long tacks. Ministers therefore got a right to 
as much of these manses as would serve them, notwithstanding 
such feus or tacks. When there was no parson’s nor vicar’s manse,, 
one was to be built by the heritors at the sight of the bishop (now 
the presbytery), the charge not exceeding £1000 Scots, nor below 
500 merks. But this maximum, if it ever applied to the mainten- 
ance, enlargement, or rebuilding of an existing manse, is ignored 
in practice. The obligation only holds in landward parishes and 
burghal parishes having a landward district, and in collegiate 
charges, as a rule, in favour of the first minister. Under a manse 
are comprehended a stable, barn, and byre, and certain modern 
conveniences, with a walled garden; for all which it is usual to 
allow half an acre of ground. A person whose only interest in the 
land within the parish is a liferent right is to he burdened with no, 
proportion of the charge in building a manse; and it would appear 
that a liferenter—at least a liferenter by constitution —is not 
bound to bear a share in repairing it, though that has less of the. 
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nature of a perpetuity. In questions regarding this and similar M'Laren, 6 M. 
HLL. 81; 


parochial burdens, the terms “ parishioner ” and “heritor” mean the Dandas, M85 
. : 6 g Bell, M. v. Kin 
owner in fee of heritable property in the parish, including corpora- App. 3; Glasg 
Orp., 1899, 2 2 


tions, but excluding titulars of teinds, superiors, mine-owners, and HL. 25. 


‘lessees. The assessment is as a rule now laid on according to the 31-9 v. c. 96, 


real rent appearing in the Valuation Roll. 1883/11 Re a7, 


15. Free Manse.—Every incumbent is entitled at his entry to (ii. 10, 58) 
have his manse put into good condition; for which purpose the 
presbytery may appoint a visitation by tradesmen, and. order 
estimates to be laid before them of the sums necessary for the 
repairing, which they may proportion among the heritors, according 
to their valuations ; and letters of horning will, on bill to the Lords, yee, 1836,. 
be granted for carrying the presbytery’s sentence into execution. ea 
Or the heritors may voluntarily do the work and assess themselves, 


borrowing money if necessary. Or these proceedings, in whole or in 956 v. ¢. 58: 
; : : 29-30 V. ©. 75. 

part, may take place in the Sheriff Court, instead of the presbytery. 31-2 v.c. 96,: 
; : 3-4, 7-9; Oli- 

The presbytery, or the sheriff, after the manse is made sufficient, phant, 1901, 3 


ae i : f SLR. 48 
ought, upon application of the heritors, to declare it a free manse, ae 


which lays the incumbent under an obligation to uphold it in good a1 VG 


condition during his incumbency or for fifteen years; otherwise Hertors, 1879 
he or his executors shall be liable in damages. But they are not See 1612, 8 
bound to make up the loss arising from the necessary decay of the 
building by the waste of time. If slight repairs only are required, 


the heritors are not—when repairs would cost nearly the price tsch Heritor 
‘ -_ 1869, 8 M. 363 

of a new manse, or structural alterations are necessary, or repairs Kingoldrum 
Heritors, 1863 


are required approaching the dimensions of proper additions, they 1M. 325. 
are—bound to enlarge or rebuild on a scale suitable to the require- 


ments of the time. 


16. Glebe.— All ministers, where there is any landward or country : (ii. 10, 59) 
Ogston, 1896, 


parish, are, over and above their stipend, entitled to a glebe, which R HL, BF 


comprehends four acres of arable land, or sixteen sowms of pasture 45 S.L.R. 63. 


. : : is, Gilmour, 1901. 
ground where there is no arable land—a sowm is what will graze 3¢ 97)’ 561. 


ten sheep or one cow—and is to be designed or marked, formerly see mackenzi 


. 1825, 4S. 146 
by the bishop, now by the presbytery or the sheriff, out of such M ‘Neill, "1898" 


eee . 6S. 492" 
kirk-lands within the parish in a certain order of liability as lie 312 V. c. 96, 
nearest to the kirk. As the benefit intended by — Acts Ho the iss, ©. 165; 
clergy must have been lost where there were no kirk-lands in the 


parish, it was provided, by 1644, ¢. 31, that, in default of kirk-lands, See st. 2, 3, 40 


r= 


(ii. 10, 60, 61) 
1594, c, 202. 


Montrose Mags 


gs. 
1. 


1832, 10S. 21 


Snow, 1675, M. 
10167. 

1572, c. 48. 
Wallace, 1904, 
6 F, 1093, 


Cadell, 1905, 
7 ¥F. 606. 


29-39 V. c. 71, 
S. 3. 


| 1875, 2 R. 488; 


1} Robertson, 1896, 


| 23 'R. 526; 
Russell, 1898, 

\ § S.L.T. 334, 

\)} Ss. 1], 14. 


_ Tranent, 1909, 
8.C. 1242, 


(ii. 10, 62, 63) 


Ss. 5, sqq.; 5 M. 
' 1145; Browne, 
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the glebe should be designed out of temporal land ;. and this Act, 
though falling under the Act Rescissory of Charles II., seems to 
have been considered as still in force in 1663, c. 21, which takes it 
for granted that all ministers, except those in certain royal burghs, 
have right to glebes. 

17. Relief arising from the Designation of a Manse or Glebe. 
—A right of relief is competent to the heritors, whose lands are 
set off for the manse or glebe, against the other heritors of the 
parish. The statute limits this right to heritors of kirk-lands, and 
to the special case where the greatest part of the lands in a parish 
are kirk-lands. And if kirk-lands are designed, kirk-lands only 
contribute. The foresaid Act, 1644, c. 31, which allowed desig- 
nations out ef temporal lands, extended the relief to the heritors 
of these lands; and, if the first part of that Act, allowing such 
designations, has been received as our law since the Restoration, 
it may be justly thought that the equitable quality annexed to 
it ought not to be rejected. This relief, though constituted by 
statute, is not real against the lands themselves ; it is only personal 
against those who were proprietors at the time of the designation, 
or their heirs. 

Glebes and Manses Inalienable.— Manses and glebes, being 
once regularly designed, cannot be feued or sold by the incumbent, 
in prejudice of his successors; which is in practice extended even 
to the case where such alienation evidently appears profitable to 
the benefice. But the glebe might be excambed, with the consent 
of the presbytery, and since 1866 a glebe or any part of it— 
including apparently the minister’s grass —may be let by the 
minister for eleven years or less with consent of the heritors and 
presbytery ; but if the lease includes the five acres next the manse, 
as to these it terminates at the first term of Martinmas after his 
incumbency ends. He, with the same consents, may apply to the 
Court of Teinds to feu or let for ninety-nine years or less for 
building purposes. The owner of a conterminous estate has certain 
rights of pre-emption and of objection on the score of amenity. In 
practice minerals in a glebe are leased with the consent of heritors 
and presbytery, or sold, and the proceeds funded for behoof of the 
benefice. 

18, Minister's Grass.—Ministers having right to a glebe are 
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entitled also to grass for a horse and two cows; and, if the kirk- 1649, ¢. 45: 
lands, out of which the grass may be desioned: either lie at ac pure re 
distance from the manse, or are arable—looking to the nature of beri Bed 
the soil, not the use they are actually put to at the time—the 6™. oe 
heritors are to pay to the minister £20 Scots yearly as an equiva- 
lent. Ministers have also freedom of foggage, pasturage, fuel, feal, 1593, c. 165; 
divot, loaning, and free ish and entry, according to use and wont. see a 
What these privileges are must be determined by the local custom 
of the several parishes. 

18A. Church Building and Repair.—The heritors have to pro- 
vide a church for a quoad omnia parish newly erected; and to 
maintain parish churches where they already exist, that is, to Thid., and 1617, 
repair where that is a reasonable course, and, if it be not so, Bertram 1864, 
to rebuild or enlarge so as to accommodate two-thirds of the pee 
examinable persons—i.e., persons not under twelve years of age [jysyal jim 
—in the parish, changing the site if they so resolve. Burghal "Neill 182s, 
churches are maintained out of the seat rents; and enlargement {gi 3h t3ss, 
or rebuilding, if required, may probably be assessed for on the 
community, or provided for out of the common good. In other 
cases the assessment is laid on the heritors according to the valued 31-2 V. 0. 96,8 
rent, if for repairs on a church divided on that principle ; otherwise s. 33. 
according to the real rent.. In regard to all ecclesiastical assess- 
ments, two-thirds in value of the valued-rent heritors may oust 
the real rent ; ecclesiastical property is exempted from the burden 
falling on the real rent ; and £50 are deducted from the real rent 63-4 v. c. 30. 
of each heritor in laying on the assessment provided the deficiency 
thus arising is made up aliunde. The right to occupy part of the 
area of a parish church depends on the nature of the parish. If Clapperton, sup. 
it be burghal the magistrates may charge pew rents, giving a 
preference to inhabitants of the burgh. If landward-burghal, part HR  . 
of the area is treated in that way, the rest like a landward church. burg aoe 
If landward, the right is a pertinent of ownership of lands in the inser, is97, 
parish ; a division is made according to the valued or real rent of 
each property, after setting apart accommodation for the minister, 


the elders, and the poor. The heritors as a body provide the pews 


~C “91, 


and furniture. 
18B. Churchyards.—These are provided, maintained, and en- ee 6) Ure, 


8. 916; 
larged by, and belong to, the heritors on similar principles to those 
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Hin, 1863,1 M@. which rule in regard to churches. But the heritors may transfer 
To.o11; Ouch” them to the Parish Council; and they cannot use the ground for 
TW. a8, 585 alien purposes, or allow any one else to do so. Lairs are allosted 
=, 306). * to each heritor and then pass as pertinent of his land, subject 
2 Sap’ 10k.” to a right on the part of any one having an interest to prevent 


desecration, and disturbance of remains. The Burial Grounds Acts 


18-9 V. c. 68 ; 
sr8Vics8; enable the Parish Council to provide supplementary cemeteries 
a and crematoria. Besides the above-mentioned burdens, which are 
1617, ¢. 6. imposed upon heritors, the parishioners (understood as meaning 
1572, ¢. 54; the heritors) are obliged to provide communion cups and lavers, 
ee and to repair the kirk and kirkyard dykes. 

(ii. 10, 64) 19. Annexation quoad sacra.—It sometimes happens that lands 


lying at a distance from the kirk to which they originally belonged 
are annexed to another nearer kirk quoud sacra, or in so far as 
concerns the pastoral charge. Such lands continue in all civil 


See Drummond, respects part of the old parish; and consequently are liable in 
1773, M. 7920; ; ; 
criticised in D. no proportion of the stipend, nor of the expense necessary for 
Roxburghe, sup. 


3K. 728,and upholding the manse, or even, perhaps, the kirk, of the parish to 
Fortrose Mags., 


Se aren which the inhabitants constantly resort for divine service. This 
Bate iset ue aunexation must not be confounded with erection of a parish quoad 


Forth, 1898, 1 F. sacra, which is the creature of Sir James Graham’s Act of 1844. 

4 feo icene: It is still undecided what, if any, rights and obligations are retained 

re aoe by heritors of these erected lands in their guondam parish church. 

_ Gi. 10, 54) 20. Terms of Payment of Stipend.—The legal terms at which 

hod stipends become due to ministers are Whitsunday and Michaelmas. 
If the incumbent be admitted to his church before Whitsunday, 
till which term the corns are not presumed to be fully sown, he. 
has right to that whole year’s stipend ; and, if he is received after 
Whitsunday and before Michaelmas, he is entitled to the half of 
that year; because, though the corns were sown before his entry, 


he was admitted before the term at which they are presumed to 


| White, 1671,M. be reaped. By the same reason, if he dies or is translated before 


ih Cigszow Are, Whitsunday, he has right to no part of that year; if before 
Michaelmas, to the half; and if not till after Michaelmas, to the 
whole. The reason why the legal term in stipends is Michaelmas, 
and not Martinmas, as in liferents, arises from the different. nature 
of the two rights. All kirk-benefices did originally, and are still 


|| Inf. 2, 10, 6. accounted in law to, consist of teinds, which were drawn by the 


T..V.] OF ECCLESIASTICAL PERSONS 57 


churchmen at the cutting of the corns, which was seldom so late 

as Michaelmas ; but rents are not due by the tenant to the landlord 

till Martinmas at soonest; before which term the corns are perhaps 

not fully brought into the barn-yard. There is no apportionment Latta, 187, 5R. 
of stipend, though the incumbent dies or resigns between terms, omer 
since the Apportionment Act is held not to affect cases specially 
provided for by statute. The right to stipend (including vacant 
stipend) prescribes in five years after payment becomes due ; but 1669, ¢.9: 

the plea may be elided by proof of resting owing by the cerander s nee : Ghotg, 
writ or oath. Mase Ns 

21. Annat or Ann.—After the minister’s death, his executors (ii. 10, 65, 66) 
have right to the annat; which, in the sense of the canon law, 
was a right reserved to the Pope of the first year’s fruits of every 
benefice. Upon a threatened invasion from England, anno 1547, 0.4; also 1571, 
the annat was given by our Parliament, notwithstanding this right ~ 
in the Pope, to the executors of such churchmen as should fall in 
battle in defence of their country ; but the word annat or ann, as 
it is now understood, is the right which law gives, to the executors 
of ministers, of half-a-year’s benefice, over and above what was 
due to the minister himself for his incumbency: so that, if the 
incumbent survives Whitsunday, his executors have the half of 
that year for the deceased’s incumbency, and the other half as 
annat; if he survive Michaelmas, they have that whole year for 1672, c. 13. 
his incumbency, and the half of the next in name of ann. This 
right thus only arises on the death of an incumbent, and was first E. Marishal, M. 
introduced into our law upon a letter of James VI., desiring the" 
bishops to make an Act for that purpose. 

22, Nature of the Right.—The executors of a minister need (ii. 10, 67,63) 
make up no title to the ann by confirmation ; neither is the right 1672, ¢. 13. 
assignable by the minister, or affectable with his debts; for it 
never belonged to him, but is a mere gratuity given by law to 
those for whom it is presumed the deceased could not sufficiently 
provide: and law has given it, without distinction, to the executors Hutchison, 1747, 
of all ministers, even where the stipend is made up, not of teinds 
but of the public revenue of a burgh, or of a voluntary contribution. 

The statute 1672 gives this right of ann expressly to executors ; and 
if it were to be governed by the rules of succession in executry, scrimgeor, 1663, 
the children, if there were no widow, would take the whole; the : 


th 
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widow, in case of no children, would get one-half, the other would 
Infra, 3,9,6. go to the next-of-kin ; and where there were a widow and children, 
she would be entitled to a third, and the other two-thirds would 
fall equally among the children. But the Court of Session, probably 
Macdermet's led by the general practice, have in this last case diviled the ann 
Mush’ into two equal parts, of which one goes to the widow and the 
Colville, 1665, other among the children in capita. If there be neither widow nor 
60 Geo. TI. c. 84, children the ann goes to the next- of-kin. These rules apply also 


16; 5 Geo 
©. 72,'8.6; 5 ‘Geo. to incumbents under the Small Stipend Acts and to assistants 


IV. c. 90, 
and successors. 

(25) 23. Jurisdiction of Bishops, Commissaries.—From the great 
confidence that was in the first ages of Christianity reposed in 
churchmen, dying persons frequently committed to them the care 
of their estates and of their orphan children; but these were 
simply rights of trust, not of jurisdiction. The clergy soon had 
the address to establish to themselves a proper jurisdiction, not 
confined to points of ecclesiastical right, but extending to questions 
that had no concern with the Church. They judged, not only in 
teinds, patronages, testaments, breach of vow, scandal, &c., but in 
questions of imarriage and divorce, because marriage was a sacra- 
ment; in tochers, because these were given in consideration of 

2; marriage; in all questions where an oath intervened, on pretence 
that oaths were a part of religious worship; and in the deprivation 
1503, c. 64. of notaries, and the trial of those that used false instruments. As 
churchmen came, by the means of this extensive jurisdiction, to be 
diverted from their proper functions, they committed the exercise 
of it to their officials or commissaries; hence the Commissary 
Court was called the Bishop’s Court, and Curia Christianitatis ; it 
is also styled the Consistorial Court, from censistory, a name first 
given to the court of appeals of the Roman emperors, and after- 

wards to the courts of judicature held by churchmen. 

(26, 27) 24. By whom named; Commissaries of Edinburgh.—At the 

Act of Aug. 1560, Reformation, all Episcopal jurisdiction exercised under the 

*"~ authority of the Bishop of Rome was abolished. As the course 

Books Sed. 1 of justice in consistorial causes was therehy stopped, Queen Mary, 

besides naming a commissary for every diocese, did, by a special 

grant, establish a new Commissary Court at Edinburgh, consisting 

3 Thoms. Acts, of four Judges or Commissaries ; which grant was ratified in 1592. 
® 


% 


ev OF ECCLESIASTICAL PERSONS 59 


This Court was vested with a double jurisdiction ; one, diocesan, 

which was exercised in the special territory contained in the 
grant—viz., the counties of Edinburgh, Haddington, Linlithgow, tstruetions to 
Peebles, and a part of Stirlingshire; and another, universal, by rag Oe Feb. 
which the Judges confirmed the testaments of all who died in” 
foreign parts, and might reduce the decrees of all inferior com- 

missaries, provided the reduction were pursued within a year 1009, ¢.6. 
after the decree. Bishops, upon their re-establishment in the 

reign of James VI., were restored to the right of naming their 

several commissaries; and as to the commissariot of Edinburgh 

two of the four Judges were, by that Act, to be appointed by the 
Archbishop of St. Andrews, and two by the Archbishop of 

Glasgow. Since the Revolution, the nomination of all the com- 

missaries in the kingdom devolved on the Crown, as coming in 

place of the bishops. There was but one Commissary Court in 

each diocese till the erection of the Commissariot of Edinburgh ; 


but in pursuance of a commission by James VI., 1581, authorising pai, Pract. 673. 


the Session to erect new ones for the benefit of persons who lived 
most remote from the Court of the diocese, commissariots were 
established at Stirling, Peebles, Lauder, and other places which 
had never been Episcopal sees. 

25. Jurisdiction of Commissaries.—As the clergy, in times of (28, 29) 
Popery, assumed a jurisdiction, independent of the civil power, 
or any secular court, their services could be reviewed only by the 
Pope, or judges delegated by him; so that with regard to the 
courts of Scotland their jurisdiction was supreme. But by an ee 
Act passed at the time of the Reformation the appeals from our 
bishop courts, that were then depending before the Roman con- 
sistories, were ordained to be decided by the Court of Session. 


And by a posterior Act, the Session is declared the King’s Great 1609, c. 6. 


Consistory, with power to review all sentences pronounced by the 
commissaries. Nevertheless, since that court had no inherent 
jurisdiction in consistorial causes prior to this statute, and since st.4,1, 36. 

the statute gave them a power of judging only by way of advoca- 11. Geo. 1V. and 
tion, they had not till 1830 any proper consistorial jurisdiction «. 3B, ; 
in the first instance; neither did they pronounce sentence in any 
consistorial cause brought from the commissaries, but remitted it 


back to them with instructions. By the practice immediately 


White, 1725, 
M. 7551. 


(29, 31) 


1609, c. 6. 


Instructions to 
Comm., 1666, 
c. 2. 


(30) 


1563-4, Balf., 
Pract. 655. 


Lidde!, 1622, M. 
7503. 


49 Geo. III. c. 42. 


Wright, 1675, M. 
7578. 


4 Geo. IV. ¢. 97, 
ss. 6-10. 


39-40 V. c. 70, 
ss. 55-40. 
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subsequent to the Act of 1609, they did not admit advocations 
from the inferior commissaries till the cause was first brought 
before the commissaries of Edinburgh; but that practice went 
into disuse. 

26. Extent thereof.—These commissaries retained till 1830 an 
exclusive power of judging in declarators of marriage, and of the 
nullity of marriage; in actions of divorce and of non-adherence ; 
of adultery, bastardy, and confirmation of testaments; because 
all these matters were considered to be properly consistorial. 
Inferior commissaries were and are not competent to questions 
of divorce, under which are comprehended questions of bastardy 
and adherence, when they have a connection with the lawfulness 
of marriage, or with adultery. 

27. How limited.—The bishops did by their Instructions, in 
1666, authorise their commissaries to judge in all causes referred 
to oath, to the extent of £40 Scots, though the matter should 
not be consistorial; and, by older instructions, the commissaries 
were empowered to determine the causes of widows, orphans, and 
other persone miserabiles, not exceeding £20 Scots. This part of 
their jurisdiction was afterwards fixed, by Act S., 29 July 1752. 
declaring that the commissaries had no power to pronounce 
decrees in absence for any sum above £40 Scots, except in causes 
properly consistorial; but that they might authenticate tutoria 
and curatorial inventories; and that all bonds, contracts, &e. 
which contained a clause for registration in the books of any 
judge competent, and protests on bills, might be registered it 
their books. This power to register was abolished in 1809. Lon; 
before this Act of Sederunt, commissaries had been judged no 
competent to physicians’ fees, nor tutory accounts, though the: 
claimed the cognisance of them as the causes of dying person 
and of orphans. 

27A. Present State of Jurisdiction.—On 1st January 1824, th 
inferior commissariots, as they then existed, were abolished, witl 
the exception of that of Edinburgh, embracing the Lothians 
every other sheriffdom was constituted a cummissariot, with th 
sheriff as commissary and his substitutes as his deputes. Hi 
decrees as such could only be reviewed by the Court of Session 
In 1876 even the name was merged in that of the sheriff, an 
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the office of clerk—except in Edinburgh—was merged in that of 

the sheriff clerk ; but the old seal may still be used. Meanwhile, 11 Geo. 1v. ana 

in 1830, East and West Lothian had been disjoined from Eidinsa.s0 = oan 

burgh and treated like the other counties. In 1836 the old Com- Ibid. §, 813 21-2 

missary Court of Edinburgh was abolished; and the sheriff of 6&7 Will IV. 

Edinburgh came to have no greater one than his brethren — * 

except in granting confirmations of wills of persons dying furth 

of Scotland having personal property in Scotland. By the first- 4 Geo. IV. 97, 

mentioned Act the small debt jurisdiction referred to in the» ‘ 

foregoing section was withdrawn. By the Act of 1830, as 11 Geo. 1V. ana 
: cane 1 Will. IV. c. 69, 

amended in 1850, all consistorial actions, including declarators a bee aes 

of marriage, of nullity thereof, of legitimacy, of bastardy, and 

actions of divorce, adherence, and separation, are made competent Benson, 1854, 

in the Court of Session only. But the sheriff may adjudicate on 2 5 ms 86, 5. 

aliment where a question of status is not involved, and in applica- But see supra 1, 

tions for protection of married women’s property. So that the ” 

only duty of the sheriff as commissary now is to decern executors 

and confirm testaments. 


TIT. VI.—OF MARRIAGE Fraser, Husband 
and Wife. 
r re Bs - b Walton. 
1, Marriage.—Persons, when considered in a private capacity, (1) 


are chiefly distinguished by their mutual relations, as husband and 
wife, tutor and minor, father and child, master and servant. The 
relation of husband and wife is constituted by marriage, which is Hyde, LR. 


 D. 133: 
the conjunction of man and wife agreeing, to the exclusion of all Bethe ae 
others, to live inseparably till death. BPD. t ‘ 
2. Null without Consent de presenti.—Marriage is truly a con- 3,4) 
tract, and so requires the consent of parties. Idiots, therefore, eo 
and furious persons, and persons labouring at the time under Johnston, 1823, 


mental incapacity to contract through insanity, drunkenness, &c., 
cannot marry. As no person is presumed capable of consent 30. (, 60). 
within the years of pupillarity, which by our law lasts till the age 
of fourteen in males and twelve in females, marriage cannot be 
contracted by pupils; but, if the married pair shall cohabit after 4p. @3, 2). 
puberty, such acquiescence gives force to the marriage. Marriage 
is fully perfected by consent ; which, without consummation, founds 
all the conjugal rights and duties. The consent requisite to marriage 
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50. 6,1). must be de presenti. A promise of marriage (stipulatio sponsalitia) 
Grahame, 1685, may be resiled from as long as matters are entire; but the party 
27 May i812, FG, resiling without sufficient cause is liable in damages to the other 
Lidden, 1907, for the breach; and in such cases the promise may be proved by 
ky any form of evidence. The canonists, and after them our courts 
Yelverton, inf.; of justice, explain a copula subsequent to and allowed on the 
Me Bet, a faith of a promise of marriage into actual marriage. Here the 
Ross, 1861, 23D. promise can be proved only by the writ or oath on reference of 
6, & ales the defender. The writ need not embody a distinct promise ; ib 
Honeyman, 1831, is enough if writings show that a promise had been given. The 
copula may be proved in any mode. Both must have taken place 

Yelverton, 1864, in Scotland. It is still a question whether they constitute ipsum 
ee matrimonium or only a legal ground for having marriage established 
Maloy, 1885,12 by declarator. The former view seems the sounder. At any rate, 


431; Green, 


1806, 24 sen neither one party nor both can dissolve the relation. And, both 
oggan, 


ML.&R.942 eing alive and undivorced, a later contract of marriage between 
Pennycook, sup. ‘ ; P 
either and a third party is void. 

6, 6) 3. Form of Celebration.—It is not necessary that marriage should 
be celebrated by a clergyman. The consent of parties may be 
declared before any magistrate, or simply before witnesses, or it 

Dalrymple, may be proved by writ, or by a course of conduct.’ If the mutual 


2 Hag. C., p. 129; 


ea 1813, consent is given de presenti, with intent to marry, and uncondition- 


ae 2 ally, it constitutes very marriage, which may be established by 
19047 F. 87. declarator even after the death of one or both of the parties. 
And though no formal consent should appear, marriage is presumed 
1503, c. 77 from the cohabitation, or living together at bed and board, of a man 
and woman who are generally reputed husband and wife. It has 
been held that the presumption may hold if there have. been 
ee cohabitation and habit and repute for a sufficient time after the 
pore parties were free to marry, though their connection began in 
adultery. The repute must be that of substantially all who have 
an interest to inquire. Here again, declarator may be raised after 
Young, 1138, M. the death of either or both of the parties. One’s acknowledgment 
Proof, 4. of his marriage to the midwife whom he called to his wife, and to 
the minister who baptized his child, was found sufficient presumptive 
evidence of marriage, without the aid either of cohabitation or of 
habit and repute. The father’s consent was, by the Roman law, 


essential to the marriage of children in familia: but by our law 
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children may enter into marriage without the ORs and 
even against the remonstrances, of a father. 

4. Forbidden Degrees.—Marriage is forbidden within certain (8, 9) 
degrees of blood. The Romans reckoned a degree for every person 
generated : by which rule a father and a son are in the first ; brothers 
in the second ; and first cousins in the fourth degree of consanguinity. 

The canon law computes by the persons generated upon one side 

only and that the longer, counting from the common ancestor ; 

which, in the direct line of ascendants and descendants, comes to 

the same account with the Roman computation; but in the trans- 

verse or collateral line makes a considerable variation from it. By 

1567, c. 15, which adopts the law of Moses into ours, seconds in Levit. c. 18. 
blood and all remoter degrees may lawfully marry. By seconds 

in blood are meant first cousins according to the computation of 

the canon law, which was at that time the common way in Scotland 

of reckoning degrees. Marriage in the direct line is forbidden in 
infinitum ; as it is also in the collateral line in the special case where 

one of the parties is im loco parentis to the other, as uncle, grand- Phage 
uncle, great-granduncle, &c., with respect to his niece, grandniece, 2 Ch. 481. 

&c. No distinction exists, for this purpose, between the full blood 

and the half blood. The same degrees that are prohibited in 
consanguinity are prohibited in affinity ; which is the tie arising 

from marriage betwixt one of the married pair and the blood 

relations of the other. But this common law rule has been altered Fenton, 1861, 23 
_ by the Deceased Wife’s Sister’s Marriage Act, 1907, which enacts Tis. 1605, 2 R 
that no marriage theretofore or thereafter contracted between a man ? Haw. V1. ¢.47. 
and his deceased wife’s sister, within the realm or without, shall be 

void or voidable as a civil contract, by reason only of such affinity. 

Other Grounds of Nullity.—Marriage, also, where either of the (7) 
parties being of suitable age is incapable of consummating the Se ng and 
marriage, may at the instance of the other be declared null ad Hegre HL. 


, 1902, 
initio. And a marriage with one who stands already married to 10 8.1.1, 159-60. 


A.B., 1906, 8 F. 
a third person, is ipso jure null, though either or both of the 5. ee 
contracts be irregular. Besides these impediments to marriage 
and others already mentioned, viz., non-age, insanity, and near 
kinship, there is a statutory impediment where the parties have 
been declared paramours in a decree of divorce; but it is the 


practice not to insert the name of the paramour in the decree. 1600,c. 20. 
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19-20V.c.9. An irregular marriage per verba de presenti is invalid unless one 
uae sof thle parties had at the time his or her usual residence in 
Scotland or had lived there for twenty-one days next preceding. 
Jolly, 1898,3 W. The contract—like all others—may be reduced on the ground of 
Scott, 12D. absence of serious consent; force and fear; error in essentialibus ; 
iin) Eth and certain frauds. 
P. sho, 1) 5. Proclamation of Banns; Clandestine Marriage.—To prevent 
bigamy and incestuous marriages, the Church introduced proclama- 


Henderson, 1855, tion of banns; which is the ceremony of publishing the names 
Bie and designations of those who intend to intermarry, in the church 
of the parish where the bride and bridegroom respectively reside, 
after the congregation is assembled for divine service, that all 
persons who know any objection to the marriage may offer it in 
Council.at private. The requisites, introduced in the thirteenth century, have 
erth, 2, 1269; _ 


Act Ass. 8, Sess: been relaxed and regulated by the Church in recent times. An 
11, 1880. 


412V.c.42; alternative form of publication was introduced in 1878, viz., publica- 
36 Naval). “tion of a notice of intention to marry in the Registry of Births, 
Act. Ass., 1638, Deaths, and Marriages of each parish. Not bishops only, but 
mee presbyteries, assumed formerly a power of dispensing with proclama- 
tions of banns on extraordinary occasions, which has not been 
10 An. c. 10; 4-5 exercised since the Revolution. When after either of these pre- 
wanes: Jiminaries has been duly complied with the order of a Church is 
17-8 Y. ¢. 80, observed, the marriage is called regular. Provision is made for 
te a certificate of the marriage being framed and within three days 

registered. When a marriage is entered into in any other way 
Ibid. ss. 47,48, 1t is called irregular, or otherwise, clandestene. The three modes 

of thus contracting marriage have been already mentioned, viz., 

per verba de presenti, by promise subsequente copuld, and by cohabita- 

tion with habit and repute. Provision is also made for the 
19-20 V. ¢. 96, egistration of decrees of declarator in such cases and of a 
Sis magistrate’s decree where parties come before him to be convicted 

of an irregular marriage, or for the parties obtaining from the 

sheriff a certificate of the marriage and a warrant to register. 
Ae ee Clandestine marriage, though it be valid, has statutory penalties 
pee annexed to it, affecting not only the parties but the celebrator and 
inf 4,427. witnesses, if celebrated by a minister without due proclamation of 
banns or notice by the registrar, or by a layman assuming the 


character of a minister. Over and above the parties used to be 
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punished with the loss of certain conjugal rights; the husband 
lost his jus mariti, and the wife her jus relicte, by 1672, ¢, 9, 
This last Act, which also inflicted penalties against the then non- 
conforming clergy, was rescinded in the lump with other Acts 
for conformity by 1690, c. 27; in respect of which the penalties Carruthers, 1705 
of the Act 1672 against cadena marriages were found to be ~ =“ 
taken off. 

6. Communion of Goods, so-called. —It was at one time (12) 
thought that by marriage, a society, i.e, a partnership, known 
as the communio bonorum, was created between the married pair, 
which drew after it a mutual communication of their civil interests, 
in as far as was necessary, for maintaining it; that, as the society 
lasted only for the joint lives of the socii, therefore rights that had 
the nature of a perpetuity, which our law styles heritable, were not 
brought under the partnership or communion of goods—as a land 
estate, or bonds after the term of payment if they bore a yearly my. 2,2, 5. 
interest ; and the proceeds of lands sold, or heritable bonds Ht Suet 
uplifted, during the marriage, if traceable and not devoted to the aN 
benefit of the family; but that moveable subjects, or the fruits Reg. Maj. 2, 36; 


Gordon, 1704, M. 
produced by heritable subjects during the marriage, became common 5787; Si., Ersk., 


passvm ; Biggart, 
to man and wife. But this idea of a communion of goods has 1879, 6 R. 470. 
always been alien to the law of Scotland; and the last shred of 
justification for it was taken away by the Mavenol Succession Act ee os fy 
of 1855, which deprived the representatives of a predeceasing wife 1 D. 459. 
of any claim to a share of the husband’s moveable property. Both my. 3,9, 6. 
this obsolete right and the subsisting jus relicte may be otherwise ij. ss. 7, 12. 
explained. A husband’s interest in his wife’s property and the 
management of it is expressed in the terms jus mariti and jus 
administrationis. 
7. Jus mariti. — Where the marriage has been contracted (13, 14) 
before 18th July 1881—the date of the second Married Women’s 
Property Act—the rule is that the husband, as head of the wife, 
has the sole right to the so-called goods in communion, which 
is called jus mariti. The husband can, in virtue thereof, sell, or 
even gift at his pleasure, the whole goods falling under communion ; 
and his creditors may affect them for the payment of his proper 
debts: so that the jus mariti carries all the characters of an 
assignation by the wife to the husband of her moveable estate. 
5 


9 


Auchinleck, 
1667, M. 6033. 
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It arises ipso jure from the marriage, and to some effects even 
after proclamation of banns; and therefore needs no other con- 


Doubts, voce “J. stitution. Our lawyers prior to the eighteenth century, except 


marty” ; St. 1, 
4,9. 


Walker, 1730, 
M. 5841. 


Dauney, 1841,. 
3 D. 504; 
Bruce’s Trs. 

3 


24-25 V. c. 86, 
ss. 1, 6. 
40-1 V. c. 29; 


Ferguson’s Trs., 


1883, 11 R. 261; 
Morison, 1888, 
16 R. 247; 
M'Ginty, 1892, 
19 R. 935; 
Dryden, 1907, 
S.C. 1131. 


44-5 V. c. 21, 
s. 3. 


Dirleton, were of opinion that this was a right so inseparable from 
the husband, that all reservation by the wife of the right of 
administration, or renunciation of it by the husband, was in- 
effectual; for such reservation or renunciation, as a moveable 
right conceived in favour of the wife, fell under the jus mariti ; 
but it is now an agreed point, not only that a stranger may convey 
an estate to a wife, so as it shall not be subject to the husband’s 
‘rights, but that a husband may in the marriage-contract renounce 
his jus mariti in all or any part of his wife’s moveable estate, 
provided in each case the exclusion is express or plainly implied. 
Exclusion is also to some extent operated by an order for the 
protection of the property of a wife deserted by her husband, by 
a decree of separation, and by the fact that the fund has been 
earned in an employment or business carried on in her own name 
or through the exercise by her of literary, artistic, or scientific 
skill. It is further excluded from estate (which would otherwise 
fall under it) acquired by the wife after 18th July 1881, unless 
the husband had before that date irrevocably made a reasonable 


Scott's Trs.,1889, provision for her in the event of her surviving him, but this 


16 R. 307 


Ind. s. 4. 
As to wife’s 


exclusion does not apply to the rents and produce of such heritable 
property as had vested in the wife before that date. Persons 
married before 18th July 1881 may by mutual deed, registered 


claim for provi and advertised, declare that the wife’s estate, acquired or to be 


sion on succeed 


ing to property, 
see 24 & 25 V. 

c. 86, s. 16; 
Mudie, 1896, 23 
R. 1074. 


44-5 V.c. 21, 
ss. 1-2. 


M‘Lean, 1887, 1 
R. 448; Miller, 
1886, 13 R. 764; 
anf. s. 12, 


acquired, should be put under the Married Women’s Property Act 
of that year, subject to certain rules for ear-marking it and safe- 
guarding the husband’s creditors. 

7A. Marriages after 1881.—By the Act of 1881, where a 
marriage is contracted after the date referred to, the husband 
being, at the date of the marriage, domiciled in Scotland, the 
whole moveable estate of the wife is vested in her as her separate 
4 estate, not subject to the jus mariti. Its income is payable on 
her receipt or order; but the husband’s consent (in virtue of his 
right of administration) is necessary to a disposal of the capital 
or prospective income. The said estate cannot be attached for 
the husband’s debts, if it consists of corporeal moveables, or is 


t 


T. VI.] OF MARRIAGE 67 


distinguishable from his estate. If it has been lent or entrusted Cochrane, 1891, 
to him or immixed with his funds, it is treated as his assets in derson, 1892, 19 
bankruptcy, reserving the wife’s claim to a dividend after the other Bank, 1893, 21 
creditors have been satisfied. The exclusion of jus maritt and jus i 1594, ot R. 616; | 
administrationis .extends to the rents and produce of heritable 10 i 
property in Scotland belonging to the wife. The power of settle- ee 8 Be 
ment by antenuptial contract of marriage is not abridged. 

8. Paraphernalia excepted.—From the jus mariti, as thus (15) 
limited, are excepted paraphernal goods, which, as the word is 
understood in our law, comprehend the wife’s wearing-apparel, 
and the ornaments proper to her person, as necklaces, ear-rings, 
breast and arm jewels, buckles, &c., and the receptacles in which 
they are kept. These are neither alienable by the husband, nor 
affectable by his creditors. Things of promiscuous use to husband Cameron, 1875, 
and wife, as plate, metals, &c., may become paraphernal, by the = 
husband or others giving them to the wife at or before marriage ; 
but in the former case they are paraphernal only in regard to that 
husband who gave them as such, and are esteemed common move- 
ables if the wife under whose paraphernalia they were be afterwards 
married to a second husband ; unless he shall in the same manner Dicks, 1697, M. 
appropriate them to her. 

9. Burdens affecting the jus mariti—Where the marriage has (16) 
taken place before lst January 1878, the right of the husband to 
the wife’s moveable estate is burdened with the moveable debts 
contracted by her before marriage: and, as his right is universal, 
so is his burden; for it reaches to her whole moveable debts, Gordon, 1708, 
though they should far exceed her moveable estate, and though 
she have none. In more recent marriages the husband’s liability 40-1 v.c. 29, s. 4 
for the antenuptial debts of his wife is limited to the value of 
any property received from, through, or in right of her at any 
time. Among such debts are calls on shares in companies ; aliment Wishart ae 
of her parents and children, and fines. The husband is not con- 1879, 7 R. 68; 


M‘ ‘Allan, 1888, 


sidered as the true debtor in his wife’s debts; and, therefore, if ma 863 Max 
38. 


ore! 
oo 5 


the wife has separate estate, such estate is liable for her debts, 
the husband being liable only subsidiarie. In all actions for pay- 
ment she is the proper defender; the husband is only cited for 
his interest, that is, as curator to her, and administrator of the 
society-goods ; as soon, therefore, as the marriage is dissolved, 


(17) 


Douglas, 1678, 
M. 5868. 
Wilky, 1678, M. 
5876. 

See Fraser, 


H. and W. 593; 
B. Pr. 1571. 


Cunningham, 
1662, M. 5870. 
Burnet, 1665, M. 
5863. 


E. Leven, 1683, 
M. 3217. 


(18, 19) 


Leslie, 1708, M. 
5853. 


Gordon, 1704, 
M., 5787. 


Ibid. 
(19-23) 


Sup. 8. 7a. 
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and as soon as under the old law the society-goods thereby 
suffered a division, the husband—except in so far as lueratus by 
the marriage —was and is no longer liable to pay her debts, 
which must be recovered from her representatives, or her separate 
estate. 

10. How extended against the Husband.—This obligation upom 
the husband is perpetuated against him—1l. Where his proper 
estate, real and personal, has been affected during the marriage 
by complete legal diligence ; in which case the husband must, by 
the common rules of law, relieve his property from the burden with 
which it stands charged ; but the utmost diligence against his person 
is not sufficient to perpetuate the obligation, nor even incomplete 
diligence against his estate. 2. The husband continues liable even 
after the wife’s death, in so far as he is lucratus or profited by her 
estate. Law does not consider a husband who has got but a 
moderate tocher by his wife as a gainer by the marriage; it is the 
excess only which is lucruwm, and which must be judged of accord- 
ing to the quality of the parties and their condition of life. As 
the husband was at no time the proper debtor in his wife’s. 
moveable debts, therefore, though he should be Jweratus, he is, 
after the dissolution, as well as during the marriage, only liable 
for them subsidzarie, 1.¢., if her own separate estate is not sufficient 
to pay them off. 

11. Husband’s Liability in Bonds bearing Interest, &c.—Where 
the wife is debtor in that sort of debt which, if it had been due 
to her, would have excluded the jus mariti—e.g., in bonds bearing 
interest—the husband is, unless and to the extent he is lucratus, 
liable only for the bygone interest, and that which may grow upon 
the debt during the marriage ; because the obligation for her debts 
must be commensurated to the interest he has in her estate. It is 
the husband alone who is liable in personal diligence for his wife’s 
debts while the marriage subsists: the wife, who is the proper debtor, 
is free, while she is vestita viro, from all such personal execution upon 
them as may be still competent. 

12, The Husband is his Wife’s Curator; Eifects thereof.—The 
husband by marriage becomes the perpetual curator of the wife, 
and in regard to the fee or capital of her estate this relation is left 
undisturbed by the Act of 1881. From this right, called the jus: 
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administrationis, it arises, except where the right is excluded by 

statute, absence of the husband or stipulation, or where the 

husband is an opposing party, (1) that no suit can proceed against 

the wife till the husband be cited for his interest; and, if she is see ss. 14, 15, 
married during the dependence of a process against her before an i 
inferior court, and if the husband dwells within another territory, 
he must be called by letters of supplement, which are granted of sup. 1,2, 11. 

course by the Court of Session, or by an indorsement of the warrant. 12 V.¢. 119, s. 
(2) All deeds done by a wife without the husband’s consent are null, 

but the Court may, on petition, dispense with his consent when he 44-45 V. c. 21, 


; M‘Lennan. 
has deserted her, or she is living apart from him with his consent, 1308, S.C. 164; 


Dunnachie, 191 
or he is a lunatic. Neither, subject to the exceptions indicated at S.C 
the outset of this section, can she sue in any action without the 
husband’s concurrence. His consent may make him liable for Maxwell 1901, 
Smith, 
wrongs, such as defamation, are admissible without his consent ; 1850, 12 D. 1186. 
though the damages would fall under the jus mariti if that tone 
subsists. If necessary, a curator ad litem is appointed, but not where 
the husband is defender. The wife as domina litis has full control 
of the suit. Where the husband refuses, or by reason of forfeiture, &c., 
is unable to concur, or where the action is to be brought against the 
husband himself, she is entitled to sue in her own name. To prevent 
the necessity of applying for the Court’s authority, care is sometimes 
taken in marriage-contracts to name certain trustees, at whose instance 
execution may pass against the husband. The effects arising from 
this curatorial power discover themselves even before marriage, upon 
the publication of banns ; after which the bride, being no longer swe Ly. Bute, 1665, 
juris, can contract no debt, nor do any deed either to the prejudice 
of her future husband, or even to her own. But it is not enough 
for this purpose that the banns have been published at the bride- 
groom’s parish church ; the notifications must be also made at the Macdougal, 1623 
bride’s, in order to interpel persons from contracting with her. Young, 1905, 
Neither spouse can sue the other for defamation. 

13, Separation and Alimony.—The primary duty of spouses is (19) 
adherence, the husband being entitled to choose the home, if his Muir, 1879, 6 R. 
ofter thereof be seriously meant and not elusory. If the husband» 
should either withdraw from his wife, or turn her out of doors, Colquhoun, M. 


A : 5 - a App. Husband 
which he is entitled to do, if without violence, her remedy is an ana Wife, 5; 


expenses. It would appear that actions arising out of personal ee 1830 
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action for aliment and ultimately an action for divorce on the 
ground of desertion. If he commit adultery, one of her remedies, 
and if, continuing in family with her, he should by severe treat- 
ment endanger her life or health, by physical violence or injury, 
or reasonable apprehension thereof, her only remedy is separation 
a mensd eé toro, involving a separate alimony to the wife suitable 
to her husband’s estate, and depending in amount partly on the 
source of his income, from the time of separation until either a 
reconciliation or a sentence of divorce. The fact that a husband 
or wife is a “habitual drunkard,” if established in a consistorial 
action, is in law equivalent to cruelty and bodily violence by him 
or her towards his or her spouses. The action of separation and 
aliment is open to either spouse; and is barred by mora if there 
is no satisfactory explanation of the delay, or by condonation— 
which latter in the case of cruelty does not so wipe out past 
acts that they cannot be proved if the cruelty is resumed. The 
decree is for all time coming. When such decree has been 
obtained at the instance of a wife, she is, as regards property 
and capacity to contract, in the same position as if she were 
unmarried. The custody of the children is determined solely on . 
consideration of their interests. Prior to the Sheriff Courts Act, 
1907, the Court of Session had exclusive jurisdiction in such 
cases, but by that Act provision has been made for the trial of 
such actions in the Sheriff Courts. The spouses may, as an 
alternative, enter into a contract of voluntary separation, the 
essence of which is to be revocable at will by either party unless 
it contains 7m gremio an admission of conduct which would have 
warranted judicial separation, not displaced by a deeree of 
adherence. 

14. What Obligations of the Wife Valid.—Certain obligations 
of the wife are valid, and binding on herself and her estate, not- 
withstanding her being sub curd mariti—e.g., obligations arising 
from delict or quasi delict ; for wives have no privilege to commit 
crimes. If the punishment resolves into a pecuniary mulct, the 
husband is not liable, and the execution of it must, from her 
incapacity to fulfil, be suspended till the dissolution of the 
marriage, unless the wife has a separate estate exempted from 
the jus mariti. 
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15. Personal Obligations null; Exceptions.— Obligations arising 5, 26, 28) 
from contract affect either the person or the estate. The law wtean, 1887, 
has been so careful to protect wives while sub curd mariti but issé Cee 
not otherwise, that all personal obligations granted by a wife, es Bs 
though with the husband’s consent, as bonds, bills, &c., are null, 1891, 18 R. 613 
with the following exceptions :—(1) Where the wife gets a separate Neilson, 1672, M. 
peculium or stock, either from her father or a stranger, for her a 
own or her children’s alimony, she may grant personal obliga- Galbrai 1900, 
tions in relation to such stock, payment of which can be operated Biggar, 1879, 
out of it. So where a wife has estate from which, by statute or pene. 
otherwise, the jus mariti and jus administrationis are excluded, she 
can enter into obligations in the administration of that estate, and 
is liable thereunder to the extent of that estate. Her obligation is 
also valid if she held herself out as unmarried, and was believed 


on due inquiry ; if she insists on the counterpart of her obligation Edmonstone, 
570, M. 5997. 


being fulfilled ; if being deserted by an absentee husband she carries Chuinside 1789, 
M. 6 ; Orme, 
on business in her own name; and if and in so far as she is lucrata 183 35, es 8. 14938 


M‘Qu uellan, 1892, 


: nger reasons, personal obligations 19 R. 375. 
by the transaction. And by strong »p g I 


i 834; Henderson, 
granted by a wife are good when her person is actually withdrawn Sad nae 


from the husband’s power by a judicial separation, or her estate ats Ves east 


is guarded by a protection order. Again, where a married Mitte, 1859, 
woman grants an obligation ad factum prestandum, «e., to do SoM B73, 
some act, within her power, she can be compelled to implement 

the obligation. (2) A wife’s personal obligation granted in the 

form of a deed inter vivos is perhaps valid if it is not to take 

effect till her death. 

Contract of a Wife who is preposita.—Valid in another sense (26) 
are a wife’s obligations, where she is by the husband preposita 
negotiis—entrusted with the management either of a particular 
branch of business or of his whole affairs. All the contracts she 
enters into in the exercise of her prepositura are effectual, even 
though they be not reduced to writing, but should arise merely 
ex re, from furnishings made to her. But such obligations have 
no force against the wife; it is the husband only, by whose 
commission she acts, who is thereby obliged. A prepositura may Wilson, 1675, 
be constituted, not only formally by writing, but tacitly, by the 
wife’s being in use for a tract of time together to act for her 
husband, while he either approves of it by fulfilling her deeds, 
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or at least, being in the knowledge thereof, connives at it. The 
doctrines of the law of agency apply in full, except in the cases 
mentioned in next section, subject to some doubt as to a reference 
of the subsistence of a debt to the oath of party. 

16. The Wife is preposita negotiis domesticis.—A wife, while 
she remains in family with her husband, is considered as preposita 
negotiis domesticis ; and, consequently, may provide things proper 
for the family, for the price whereof the husband is liable, though 
they should be misapplied, or though the husband should have 
given her money to provide them elsewhere. Tradesmen from 
whom the wife orders goods are entitled to judge the extent of 
her prepositura by looking at the husband’s style of living and 
apparent scale of household expenditure, and are not bound to 
A husband who suspects that his 
wife may hurt his fortune by high living may use the remedy 


inquire into his actual income. 


of inhibition against her; by which all persons are interpelled 
After the com- 
pleting of this diligence, whereby the prepositura falls, or after a 


from contracting with her or giving her credit. 


private notification to, or public advertisement proved to have 
come to the knowledge of, the person concerned, the wife cannot 
bind the husband, even in a question with a foreigner, unless for 
such reasonable furnishings as he cannot instruct that he provided 
her with aliunde. As every man, and consequently every husband, 
has a right to remove his managers at pleasure, inhibition may 
pass at the suit of the husband against the wife, though he 
should not offer to justify that measure by an actual proof of 
the extravagance or profuseness of her temper. The obligation 
to provide or be chargeable for necessaries survives a separation 
of the spouses where the wife is innocent and not sufficiently 
alimented, and where, in a judicial separation, aliment has been 
decreed to be paid to the wife and is not duly paid by the 
husband. 

17, Rights affecting her Estate.—As to the rights granted by 
the wife affecting her estate, if she has no moveable estate, except 
her paraphernalia, those she may lien or impignorate, with consent 
of the husband as curator, otherwise not. She can dispose of her 
separate property, heritable and moveable, by testament without 
the consent. of her husband. She could even, before 1855, with- ° 
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out her husband bequeath by testament her share of the goods 
in communion ; but she could not dispose of them inter vivos, for she see Matthew, 
herself had no proper right to them while the marriage subsisted. ae 
A wife can lawfully oblige herself, in relation to her heritable 
estate, with consent of her husband or alone, in the circumstances 
already explained ; for though her person is in some sense sunk sup.ss. 7, 7s. 
by the marriage, she continues capable of holding a real estate ; wicis, 1665, M. 
and in such obligations her estate is considered, and not her os 1678, M. 
person. A husband, though he be curator to his wife, can, by oe 
his acceptance or intervention, authorise rights granted by her 
in his own favour; for a husband’s curatory is not intended only 
for the wife’s advantage, but is considered as a mutual benefit 
to both. 

18. Donations betwixt Husband and Wife are revocable.—All (29-31) 
donations, whether by the wife to the husband, or by the husband 
to the wife, are, both by the Roman law and ours, revocable, while Fonte 
the subject of gift is extant, by the donor, by his curator bonis 286. 
during the ward’s life and by his creditors at any time, ne conjuges rea Pe 
mutuo amore se spolient ; but if the donor dies, or is divorced, without ! D. @4, 1) 
revocation, the right becomes absolute, and his representatives can- 
not revoke. Cessio or sequestration operates a revocation, not the 
mere contracting of debt or the separation of the spouses or a 
general mortis causié disposition left by the donor. A right may 
be revoked, not only by an explicit revocation, but tacitly by after- ee. 
wards conveying to another the subject of the donation, or by 588. 
charging it with a burden in favour of a third party ; but in so Kinloch, 1674, 
far as the subject is not burdened the donation subsists. If the 
donee is divorced revocation is implied. Though the deed should 
be granted nominally, or in trust, to a third party, it is subject 
to revocation if, and to the extent, its genuine effect is to convey sardine, 1830, 
a gratuitous right from one of the spouses to the other: plus enim ieee a ; Femic, 
valet quod agitur, quam quod simulate concipitur. Where the donation Saunders, 1738, 
is not pure, there being an adequate counterpart, it 1s not subject 
to revocation: thus a grant made by the husband in consequence 
of the natural obligation that lies upon him to provide for his wife, 
is not revocable unless in so far as it exceeds the measure of a ee 
rational settlement. Therefore a reasonable provision granted by Pet ee 
a husband who is solvent at the time stands against his creditors, if Anderson, 1003; 
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it is put outwith the husband’s control, e.g., by vesting it in trustees, 
and is to take effect only after the dissolution of the marriage. 
But a provision designed to take effect stante matrimonio is ineffectual 
against them, even if he were solvent at the date it was granted. 
Neither are remuneratory grants revocable, where mutual grants 
are made in consideration of each other, except where an onerous 
cause is simulated, and a donation truly intended ; or where what 
is given hine inde by the husband and wife bears no proportion to 
each other. All voluntary contracts of separation, by which the 
wife is provided in a yearly alimony, were by our more ancient 
practice reprobated as contrary to one of the essential duties of 
marriage, adherence ; but by our later decisions they are effectual 
as to the time past, but revocable either by the husband or wife. 
The foregoing rules do not apply to trust-deeds granted unilaterally 
and not contractually, in contemplation of marriage. These are 
revocable or irrevocable by the granter, with or without the con- 
sent of his or her spouse, according to circumstances, the most 
important of these being the birth of a ehild before revocation is 
attempted. 

19, Ratification by Wives. — As wives are in the strongest 
degree subject to the influence of their husbands, third parties in 
whose favour they had made grants were frequently vexed with 
actions of reduction, as if the grant had been extorted from the 
wife through the force or fear of the husband. To secure the 
grantees against this danger, and against it only, ratifications were 
introduced, whereby the wife, appearing before a judge, declares 
upon oath (her husband not present) that she was not induced to 
grant the deed ex 7 aut metu. Every deed by which any interest 
accrues to a third party may be secured by ratification though a 
consequential benefit should arise from it to the husband ; but pure 
donations betwixt man and wife do not appear to be the proper 
subjects of ratification ; for law has made these revocable, as pro- 
ceeding from the love, not the fear, of the husband: and if a 
donation by a wife were rendered irrevocable by her ratification, 
which a husband might easily obtain by the same methods of 
persuasion which procured the gift, the law of donations betwixt 
man and wife would turn out a most unequal one to the wife. 
A wife's ratification is not absolutely necessary for securing the - 


2. V1, | OF MARRIAGE 75 


grantee: law, indeed, allows the wife to bring reduction of any 
deed she has not ratified, upon the head of force or fear, of which 
if she bring sufficient evidence, the deed will be set aside; but if 
she fails in the proof, it will remain effectual to the receiver. It 
seems to be the better opinion that a ratification itself extorted 
would not protect a deed similarly obtained. 

20. Dissolution of Marriage. — Marriage, like other contracts, 
might by the Roman law be dissolved by the contrary consent of 
one or both of the parties. Divorce by mutual consent, after it 
had been for some time restrained by the Emperor Justinian, was 
restored by his successor. Dissolution of marriage by one of the 
parties, sine justd causd, was restrained and penalised by the Christian 
emperors. Among the Romans divorce was always a private act, 
not requiring judicial sanction ; but by the law of Scotland, agree- 
ably to the rules of our holy religion, marriage cannot be dissolved 
till death, except by divorce proceeding either upon the head of 
adultery, or of wilful desertion. 

21. By Death within year and day. — Marriage is dissolved by 
death, and it is now immaterial in law whether this occurs within 
year and day of its being contracted, or after year and day. Before 
1855, in the absence of a usual stipulation to the contrary, if it 
were dissolved within year and day, all rights granted in considera- 
tion of the marriage became void, and things returned to the same 
condition in which they stood before the marriage; the tocher 
returned to the wife, or those from whom it came; and all the 
interest, either legal or conventional, arising to the wife in the 
husband’s estate, returned to the husband or his heirs. In con- 
sequence of this rule the right that the husband acquired by 
marriage to the wife’s moveable estate determined by the dissolu- 
tion within year and day; with this restriction, that he was 
considered as a bond fide possessor, in relation to what he had 
consumed of these moveables, upon the faith of his right, while 
it subsisted ; but he was liable to repay the tocher, without any 
deduction in consideration of his family expense during the 
marriage. If these could not be restored on both sides, equity 
hindered the restoring of one party and not the other. 

22. Present Law. — At present, upon the dissolution of a 
marriage whether before or after year and day, the surviving 
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husband becomes the irrevocable proprietor of the tocher and jus 
relicti ; and the wife, where she survives, 1s entitled to her jointure, 
or to her legal provisions of terce and jus relicte. She has also 
right to mournings suitable to the husband’s quality, and to 
alimony from the day of his death till the term at which her life- 
rent or other provision, either legal or conventional, commences : 
the measure of which alimony is regulated not by the extent of 
her jointure, but by the husband’s quality and fortune, the con- 
dition of the family left by him, and the nature of the establishment 
which has to be kept up during that period. Hence it is sufficient 
if she is allowed to reside in the family house rent free and all 
found, or gets the liferent of the residue of the deceased’s estate. 
The right to the mournings is, the other is not, a privileged debt. 
Formerly if a living child were procreated of the marriage, who 
had been heard to cry, the marriage had the same effect as if it had 
subsisted beyond the year. But, with the leading distinction, this 
also has disappeared, except in regard to the right of courtesy- 
The crying of the child was, according to Stair, the only evidence 
that ought to be received of its being born alive, that the matter 
might not be left to the uncertain conjectures of those who 
attended the birth of children ; but the doctrine of the Roman law 
appears more equitable, which admits other circumstances, where 
they are equally strong, in proof of that fact. A day was adjected 
to the year in majorem evidentiam, that it might clearly appear 
that the year itself was elapsed ; and therefore the running of any 
part of the day after the year had the same effect as if the whole 
were elapsed. The disputes that might arise from the dissolution 
of a marriage within the year were generally prevented by a clause 
in mMarriage-contracts, that the interest of the husband and wife 
should continue though the marriage should be dissolved sooner 
without a living child. The legal right of courtesy competent to 
the surviving husband is to be explained later. 

23. Dissolution by Divorce upon Adultery.—Divorce is such a 
separation of married persons, during their lives, as looses them 
from the nuptial tie, and leaves them at freedom to intermarry 
with others. Marriage, being by the canonists numbered among 
the sacraments, is reckoned a bond so sacred that nothing can 
dissolve it. In the case of adultery itself, they allow only a 
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separation from bed and board; and even by our law neither 

adultery, 1.0, voluntary carnal connection of a married person with 

a third party, nor wilful desertion is a ground which must neces- 

sarily dissolve marriage; they are only handles which the party 

injured may take hold of to be free. Cohabitation, therefore, or BE Setee 
even one act of intercourse by the injured party, after being in the 

knowledge of the acts of adultery, or perhaps other facts plainly 

inferring forgiveness, imply a passing from the injury, so that these Edgar, 1902, 4 
acts cannot, if subsequent adultery is alleged, be put in evidence aera 
except perhaps as giving colour to suspicious conduct with the 

same paramour. A condition attached to condonation or forgive- Coliins, s, 1884, 11 
ness is inept. No divorce can proceed which is carried on by Watson, oe 
collusion betwixt the parties, lest, contrary to the first institution oe foe Walker. 
of marriage, they might disengage themselves by their own con- 

sent. ‘To prevent or to thwart such practices, an oath of calumny 

—of belief in the grounds of divorce averred and of there being 

no collusion—is administered to the pursuer in initialibus; and 

the Lord Advocate is entitled to intervene in the public interest. 24.5 V. c. 86, 
Another defence is lenocinitum or connivance, where the husband Fletcher, ie 
is a party to his wife’s infidelity by doing something of an active Marshall, 1881, 
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‘as well as the innocent, may contract second marriages; but in Sup, s. 4; 1600, 

the case of divorce upon adultery, marriage is, by special statute, ed 

prohibited betwixt the two adulterers, declared to be such in the Semble, Fraser, 

decree of divorce—a doctrine borrowed from the Digest. 13 D. (34, 9). 
24. Divorce upon Wilful Desertion.—Where either party has (44) 

deserted from the other for four years together, that other might 1573, ¢. 55. 

formerly sue for adherence before the commissary, whose decree 

the Session might enforce by letters of horning: if these had no 

effect, the Church was to proceed, first by admonition, then by 

excommunication ; all which previous steps were declared to be a 

sufficient ground for pursuing a divorce. De prazi, the commis- 

saries pronounced sentence in the adherence after one year’s 


desertion; but four years had to intervene between the first 
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desertion and the decree of divorce. By the Instructions, 1666, 
c. 2, the inferior commissaries could only judge in the previous 
action of adherence; the divorce had to be carried before the 
Commissaries of Edinburgh. The action, as already stated, now 
proceeds before the Court of Session, and the procedure is much 
simplified. It may be raised after wilful non-adherence (or 
malicious desertion) for four years, without going through the 
preliminaries here mentioned. But this relaxation in form does 
not dispense with the requisites that the desertion must have 
commenced and continued without the pursuer’s consent and with- 
out sufficient cause, so that during the whole period the pursuer 
would have been entitled to call on the defender to adhere. On 
the expiry of the four years the deserted spouse has a jus guesituin 
to sue, though the other has after that date become insane. The 
action may be met by a bond fide intimation of willingness to resume 
cohabitation; by preof that the pursuer was unwilling to resume 
cohabitation, and made no effort, though such was practicable, to effect 
a reconciliation (though this is not conclusive); by the fact that the 
absence arose from duty or compulsion; but not by long delay, or 
by the mere circumstance that the wife left her husband (the 
defender) on account of his conduct, if thereafter she makes known 
to him her desire to adhere. Where, however, the pursuer has been 
the first to separate it is specially important to be able to prove 
remonstrance or entreaty to resume cohabitation. The reinedy will 
not be barred by acts done by the pursuer bond fide in the interest 
of his or her spouse, and prima facie amounting to cruelty, sub- 
sequent to the desertion. 

25. Its Effect.—The legal effect of mutual decrees of divorce on 
the property of the spouses is that what belonged to each returns 
as nearly as possible to the state of ownership before the marriage. 
The effect of decree obtained by one spouse is—subject to the 
exception of jus relicti hereafter mentioned—to have the other held, 
as if he or she had died at this date, deprived of all legal or 
conventional rights flowing from the marriage, and to leave the 
innocent spouse with those accruing to him or her. The legal 
effects of divorce on the head of desertion are particularly defined 
by 1573, c. 55, by which the party offending loses the tocher and 
the donationes propter nuptias. By these last when applied to our 
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law must be understood the provisions that the wife is entitled to, 
either by law or by paction, in consideration of the tocher; and the 
“meaning of the Act is, that the offending husband shall restore the 
tocher and forfeit to the wife all her provisions, legal and conven- Headerwick, 
tional ; and, on the other hand, the offending wife shall forfeit to me 
the husband her tocher, and all the rights that would have belonged 1, 4,20; Ersk. 


a ; A apne Inst. 1, 6, 48. 
to her in the case of her survivance. This Lord Stair judges to be Nov. 117, sup. 


- : Justice, 1761, M. 
also the rule in divorce upon adultery; as it was by the Roman eee nO 
law. But by a decision founded on a tract of ancient decisions re- 26, and ee 
covered from the records, the offending husband was allowed to P.#sin, 1827, 

retain the tocher, since in case of his death it would not have fallen 

to his widow. It is only in a question between the offending spouse 

and the innocent spouse that the divorce of the former is held 

equivalent to death ; it is not so in a question as to the rights of 

the children or third parties under a destination. The innocent 

spouse cannot claim any right to estate acquired by the other after 

the decree. And the right (similar to the jus relict) given by statute Harvey ; 


: 3 , Taylor’s Trs. 
to a husband on the death of his wife does not accrue on her divorce. 1893, 20 R. 1016, 


1032; Gavin’s 

Lastly, divorce revokes donations by the innocent to the guilty Tre, 1901, 4 F. 
278. 

iv Somervell’s Tr., 

spouse, and deprives the latter of power to revoke. Seren Ace 
Dawson, 1903, 
5 F.H. L. 24. 
44-5 V. ¢, 21, 8. 6. 
Eddington, 1895, 
22 R. 430. 


TIT. VII.—OF MINORS AND THEIR TUTORS AND CURATORS; — yacer, Parent 
LUNATICS ; PARENT AND CHILD pape so 


1. Pupillarity, Minority, Tutory.—The stages of life principally (1, 2) 
distinguished in law are, pupillarity, puberty or minority, and 
majority. A child is under pupillarity from the birth till fourteen 
years of age if a male, and till twelve if a female. Minority begins 
where pupillarity ends, and continues till majority, which by the 
law of Scotland is the age of twenty-one years complete both in 
males and females; but minority, in a large sense, includes all 
under age, whether pupils or puberes. Because pupils cannot in any 
degree lawfully act for themselves, though if above seven years of 
age they are in certain circumstances held to be capable of com- Inf. 4, 4, 3. 
mitting crime, and minors seldom with discretion, pupils are put by 
law under the power of tutors, and minors may be put or put 


(3) 


49-50 V.c. 27, s. 
2; X., [1899]1 Ch. 
9 


526. 
Sim, 1901, 3 F. 
1027. 


Campbell, 1888, 
15 78 


~ (34. 


49-50 V.c. 27,8. 3+ 


See Fenwick, 
1893, 20 R. 848; 
Murray, 1903, 
6 F. 160. 


Ibid. s. 3. 


1696, c. 8; 49-50 
WerGr27, seule. 


(4) 
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themselves under the direction of curators. Pupils may receive 
benefits in their own names by contract or otherwise; and their 
disability cannot be pleaded by those who deal with them. Tutory 
is a power and faculty to govern the person and administer the 
estate of a pupil. Tutors are either nominate, of law, or dative, 
which answers to the tutores testameniarit, legitimi, and dativi, of the 
Roman law. 

2. Tutor-Nominate.—The father of a pupil, and, failing him, the 
mother, is his administrator-in-law. The mother acts either alone, 
or jointly with the father’s nominee, or jointly with a guardian 
appointed by the Court, 1.¢., the Court of Session or the Sheriff 
Court. A mother’s right of tutory is not affected by her entering 
into a second marriage. A tutor-nominate is he who is named by a 
father, or since 1886 a mother, in his or her testament or other 
writing to a lawful child. As the right of naming tutors proceeds 
irom the parental power, those who are named by a stranger are 
not proper tutors ; their powers are limited to the special estate left 
to the pupil; and therefore their being named cannot hinder the 
pupil from getting one who may defend his person, and manage his 
other estate. The nomination of tutors, being entirely pendent on 
the will of the parents, may be altered at their pleasure, even 
though it should have been engrossed in a writing, in its nature 
irrevocable, as a disposition. The mother’s nomination only comes 
into effect on the death of both parents, unless the Court considers 
the father unfitted to be sole guardian. ‘The nominee of the father 
acts along with the mother, and where both parents nominate, their 
respective nominees act jointly. A father, mother, or tutor-nominate 
is not obliged to give caution for the faithful discharge of the office, 
unless the Court see fit so to direct; but otherwise is, in adminis- 
tering the pupil’s estate, subject to the provisions of the Judicial 
Factors Acts. 

3. Tutor-of-Law.—If there be no nomination by the parents, and 
both are dead, or if the tutorsnominate do not accept, or if the 
nomination falls by death or otherwise, there is place for a tutor-of- 


law ; so called because he succeeds by the meve disposition of law. 


See Alexander, 
1903, 10 S.L.T. 
447. 


This sort of tutory, now seldom resorted to, devolved by the ancient 
Roman law, and devolves also by ours, upon the next male agnate ; 
but the word agnate is differently understood in our law and in 
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theirs. Agnates, in the sense of the Roman law, were those whose 
propinquity was connected by males only; in the relation of 
cognates, one or more females were interposed. We understand 

by agnates all those who are related by the father, even though 

females intervene; and by cognates those who are related by the 

mother. 

4. His Powers.— Where there are two or more agnates equally —G, 6,7) 

near to the pupil, he who is entitled to the pupil’s legal succession 

falls to be preferred to the others, because it is presumed that he 

will be the most diligent in preserving the estate. But as the law 

suspects that he may not be over careful to preserve a life which 

stands in the way of his own interest, this sort of tutor is excluded 

from the custody of the pupil’s person, which is commonly in this 

case, and where a factor loco tutoris has been appointed, committed 

to the mother, though she does not remain a widow, until the pupil 1 a 


is seven years old or even much older, unless the interests of the Densy ee 
3 uir, 


pupil otherwise demand ; and in default of the mother, to the next re pee 
cognate. The Court may regulate the custody of a pupil and access Watssn, ae 
to it, having regard to its welfare (which is the paramount con- 8% f° 2% 
sideration), the conduct of the parents, and the wishes as well e 
the mother as of the father. Questions of interim custody may, in fae ow 
certain circumstances, be determined in the Sheriff Court. Subject 8 Edw. VI. . 
to this control, primd facie the father is entitled to the custody of ees 
legitimate, the mother to the custody of illegitimate children. The my. s. 36; 3,1, 
4; Kincaid, 1896, 
right to determine the religion in which a child is to be brought up 23 8 676. Be 
is regulated in the same way ; and the right cannot be antecedently 87. 


Alexander, 1903, 
and definitively surrendered ; but the conduct of a parent during 5 F. 654. 


Murray, 1903, 
his life, or instructions left by him, may, after his death, indicate 6 F. 160. 
his wishes for the future. By statute, if a parent desires to 545 V.c. 3. 
vindicate the custody of his child from a third party, to whom it Michels 19 
has been entrusted, the Court may refuse on the ground of his 
misconduct, or may order repayment of the cost incurred by the 
latter, or part of it. The tutor-of-law must begat least twenty-five 1474, ¢. 51. 

years of age. He is served or declared by a jury of sworn men, Stuart, 1636, M. 
who are called upon a brief issuing from the Chancery, which is 28¥. Bast 
directed to any judge having jurisdiction. He must give security ~ 
before he enters upon the management. 

5. Tutor-Dative.—If no tutor-of-law demands the office, any — @,9,10) 


6 


19-20 V.c, 56, 
s. 19, 
1672, c. 2. 


12-3 V. c. 5], 
s. 26. 


Campbell, 1627, 
M. 16246. 


12-3 V. @. 51, 
8. 25. 


49-50 V. c. 27, 
s, 12. 


12-3 V. c. 51; 
52-3 V.c. 39. 


But see Mon- 
creiff, 1891, 18 R. 
1029. 


52-3 V. c. 39, 
6.21. 


Marshall, 1961, 
3 F. 642 (c. bonis). 
Yule, 1891, 19 R. 
167. 
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person, even a stranger, may apply for a tutory-dative, though 
this seldom now occurs, a judicial factory being preferred. But 
because a tutor-of-law ought to be allowed a competent time to 
deliberate whether he will serve or not, no tutory-dative can be 
given till the elapsing of a year from the time at which the tutor- 
of-law had first a right to serve—i.e., till a year after the death of 
the last surviving parent, if the parents have named no tutors ; and, 
if they have named tutors who have accepted, a year after the 
nomination falls by the death or incapacity of the nominees. It is 
the King alone, as the father of his country, who gives tutors- 
dative, by his Court of Exchequer, now the Court of Session ; and 
no gift of tutory can pass in Exchequer without the citation or 
consent of the next-of-kin to the pupil, both by the father and 
mother ; nor till the tutor gives security, recorded in the Books of 
Exchequer. There is no room for a tutor-of-law, or tutor-dative, 
while a tutor-nominate can be hoped for: and tutors-of-law, or 
dative, even after they have begun to act, may be excluded by the 
tutor-nominate, as soon as he offers to accept, unless he has expressly 
renounced the office. The powers and duties of all tutors in the 
administration of the property of the pupil are now regulated by 
the Judicial Factors Act, 1849, and other Acts mentioned in the 
following paragraph. 

Factors loco tutoris.—If a pupil be without tutors of any kind, 
the Court of Session will, at the suit of any kinsman, name 
a factor (steward) for the management of the pupil’s estate, who 
must conduct himself by the rules laid down by Act S., 13 Feb. 
1730; by the Judicial Factors Act, 1849; and by the Judicial 
Factors Act, 1889, and relative Acts of Sederunt. The appoint- 
ment is only ad imterim—till one entitled to claim the guardian- 
ship appears—but is practically definitive. It is made by the 
Court of Session acting through the Junior Lord Ordinary, or, in 
the case of small estates, by the Sheriff, on summary application. 
Factors loco tutoris are only concerned with the property, not the 
persons, of their wards. The factory may be recalled, or expires, 
if the pupil dies or reaches puberty, but in the latter event the 
factor at once becomes curator bonis to his ward. And the factor 
may be removed for various reasons. The duties of factors are 
mainly those of trustees, except that they are not vested in the 
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pupil’s estate and are subject to the Acts referred to. They 123v..51. 

must find caution; lodge rentals, lists of funds and inventories ene oe 

with the Accountant of Court, who has a supervision over their Huan : 

acts, but does not stand between them and liability for improper Companies as 
cautioners—A. 

investments ; put in yearly accounts; lodge balances in bank; and vied ie! 

_ deal according to the rules of good administration. They are paid 123 V. c. 51. 

by commission. They exercise under authority of the Court 

special powers of abating rent, granting leases, making improve- E. Buchan, 1839, 

ments, purchasing annuities, advancing capital for maintenance Cilia io, 

and education, and collating heritage, besides the powers conferred 47 V. c. 63. 

on trustees by the Trusts Acts. Should they carry on a going 

business they must communicate the profit, if they be successful, 

and stand the loss, if not. Should they carry on a litigation, 

liability for expenses will be personal or not according as the Craig, 1896, 21 

decree is general or is given against them qud factors. 

6, Curators; Pather.—After the years of pupillarity are over, (11; 1,6, 54) 
the minor is considered as capable of acting by himself, if he has 
confidence enough of his own capacity and prudence. The only 
two cases in which curators are imposed upon minors are—(1) see also, apud 
Where they are named by the father in liege poustie, or in a state” 
of health, ze, not on deathbed, in consequence of 1696, c. 8. 

(2) Where the father is himself alive; for a father is ipso jure, 

without any service, administrator, that, is, both tutor and curator- 

of-law to his children, in relation to whatever estate may fall to 

them during their minority, This right in the father does not Lamington, M. 
extend to grandchildren, nor to such even of his immediate 

children as are forisfamiliated; neither has it place in subjects eke 
which are left by a stranger to the minor, exclusive of the father’s 
administration. Forisfamiliation, which is the departure or extru- 

sion of a child from the family home, takes place when a daughter 

marries, or sets up a separate establishment, and when a son does ee 
the latter, and usually, but not necessarily, when he marries. If 

the minor chooses to be under the direction of curators, he must 1555, c. 35. 
raise and execute a summons citing at least two of the next-of- 

kin to appear before the Court of Session or his own judge 

ordinary, upon fourteen days’ warning in the former and upon 

nine days’ warning in the latter Court. On application the Court 


may dispense with the citation of next-of-kin. At the day and 


Bruce, 1854, 

17 D. 265. 
Grant, 1848, 10 
D. 1052. 


Penny, 1894, 
D2 ie 


Simpson, 1860, 
23 D.35; Barron, 
1854, 17 D. 61. 
Penny, 1894, 

22 R. 5. 

52-3 V. c. 39, 

s. ll. 


(13) 


M‘Neil, 1798, 
M. 16384. 


Calderhead, 
1832, 10 S. 582. 
Sinclair, 1841, 3 
D. 871; Agnew,} 
1822, 1S. Ap. 
333; Craven, 
1854, 16 D. sll. 
Sinclair, 1828, 

8. 336. 


S. 
1 B. C. 134. 


Mackenzie's Tr., 
1908, 8.C. 995. 


Baird, 1741, M. 


16346. 


(12, 29) 


Stuart, 1636, M. 
9585 ; see 
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place of appearance, he or his procurator offers to the judge 
a list of those whom he intends for his curators: such of them 
as resolve to undertake the office must sign, or otherwise, though 
it be only tacitly, signify their acceptance, and give caution, the 
cautioners not being taken from among their own number; upon 
which an act of curatory is extracted. These curators act till 
their ward’s majority, or their own death or removal by the 
Court. The ward cannot dismiss them and make a new choice. 
The Court of Session and Sheriff Court not infrequently—especially 
where some children of the same family are pupils and others minors, 
or where a guardian has to be obtained during the father’s lifetime 
—appoint a curator bonis to minors; and in 1889 it was prescribed 
that a factor loco tutoris becomes ipso facto his ward’s curator bonis 
on the ward’s attaining puberty and until he chooses curators or 
attains majority. 

7. Curator ad litem.—These curators are styled ad negotia to 
distinguish them from another sort called curators ad lites, who 
are authorised by the judge to concur with a pupil or minor 
already in Court in actions cf law, either where he is without, 
tutors and curators, or where his tutors or curators are parties to 
the suit. If a pupil be pursuer, a decree against him is null unless 
a curator ad litem is appointed. If a pupil be called as defender, 
he cannot be compelled to appear. If he appear and no curator 
ad litem is appointed, or his guardians appear but not in that 
capacity, a decree which follows is regarded as a decree in absence. 
Minors without curators may raise and defend actions in their own 
names ; but a curator ad litem will be appointed in either case; yet 
neither he nor they can be forced to defend, and a curator ad litem 
cannot be appointed to a minor defender who has not appeared in 
the action. This sort is not obliged to give caution, because they 
have no intermeddling with the minor’s estate: they are appointed 
for a special purpose; and when that is over, their office is at. 
an end. 

Who debarred from Tutory and Curatory.—Women were, by the. 
Roman law, debarred from the offices both of tutory and curatory, 
except in special cases: with us they are capable under the follow- 
ing restrictions—(1) The office of a female tutor or curator falls by 
her marriage, even though the nomination should provide otherwise : 
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for after she is herself subjected to the power of a husband she Stoddart, 30 
June 1812, F.C. ; 
is incapable of having any person under her power. This rule does Chalmers’ Trs. 


not apply to a mother who, being tutor of her child, enters on a Ta, 837, 
second marriage, or to a factrix loco tutoris, but a woman is seldom eee 1888, 
appointed, and a married woman never. (2) No woman can be Gatloway, 1855, | 
tutor-of-law: for that sort is marked out, purely on the score of a 
blood, without any regard to personal qualities. (3) Outlaws and 

aliens are disqualified. Papists were declared incapable of tutory 

or curatory by 1700, c. 3. But they became capable of exercising 

any franchise or civil right in 1829. 

What Number must concur.—Where the minor has more tutors 10 Geo. IV. ¢. 7; 
and curators than one, who are called in the nomination to the” | as 
joint management, they must all concur in every act of administra- 
tion: where a certain number is named for a quorum, that number 
must concur: where any one is named sine guo non, no act is valid Vere, Bell's Oct. 
without that one’s special concurrence. If they are named without ca 
any of these limitations, the concurrence of the majority of the 
nominees then alive is sufficient; but tutors-dative are regarded Rot a 
as holding a joint appointment. pouastan Aa. 

8. Difference betwixt Tutory and Curatory.—In this tutory (14) 
differs from curatory, that as pupils are incapable of consent, 
they have no person capable of acting, which defect the tutor 
supplies; but a minor pubes can act for himself. Hence the tutor 
subscribes alone all deeds of administration ; but in curatory it is 
the minor who subscribes as the proper party; the curator does 
no more than consent. Hence also the persons of pupils are 
under the power either of their tutors or of their nearest 
cognates or others; but the minor, after pupillarity, has the sup.s.4. 
disposal of his own person, and may reside where he pleases. In gcott, 1675, a. 
this sense the rule of the Roman law may be understood, tutor 1802; bia! 
datur persone, curator ret. In most other particulars, the nature, 
the powers, and the duties of the two offices coincide. 

Tutorial and Curatorial Inventories.—Both tutors and curators (21, 32) 
must, previous to their administration, make a judicial inventory, 
subscribed by them and the next-of-kin, before the minor’s judge 
ordinary, of his whole estate, personal. and real; of which one 
subscribed duplicate is to be kept by the tutors or curators them- 
selves; another by the next-of-kin on the father’s side; and a 


Gibson, 21 Dec. 
1811, F.C. 
1672; (022; 


A.S. 25 Feb. 1693. 


Yeaman, 1707, 
M. 16323. 

12-3 V.c. 51, s. 
25; 49-50 V. c. 
27, 8.12; sup. 
8. 5. 


(16, 24) 


See Ayton’s 
Tutor, 1675, M. 
7425. 


Alexander, 
Hume, 411. 
Drammond, 
1894, 21 R. 932. 


But see Lind- 
say’s Cur., 1879, 
6 R. 671. 
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third by the next-of-kin on the mother’s. If any estate belonging 
to the minors shall afterwards come to their knowledge, they 
must add it to the inventory within two months after their 
attaining possession thereof. Should they neglect this, the minor’s 
debtors are not obliged to make payment to them; they may be 
removed from their offices as suspected, and they are entitled to 
no allowance for the sums disbursed by them in the minor's 
affairs; which last penalty does not reach to the expense laid out 
upon the minor’s entertainment, or upon his lands and houses, nor 
even to sums expended in completing his titles. The modern 
provisions for accounting, and audit by the Accountant of Court, 
are applied to all tutors. 

9, Powers of Tutors and Curators in Administration.—Subject 
to the observation that curators of minors act merely as consenters, 
and cannot act alone, it may be laid down that tutors and curators 
have power to sue for and levy the minor’s rents, interest, and even 
principal sums, if his necessities call for it; to grant acquittances to 
the debtors, and to name factors or stewards, with reasonable salaries. 
Tutors at common law may remove tenants, and grant leases of the 
pupil’s lands, to endure as long as their own office; but not under 
the former rental without either a warrant from the Court of Session, 
or some apparent necessity ; and now, by statute, they have the 
power of granting leases of ordinary duration, without respect to 
the term of office, of granting abatement of rent, and of making 
ordinary repairs and improvements. Important acts, outwith the 
ordinary course of administration, should not be undertaken without. 
the sanction of the Court. Minors with consent of their curators, 
if they any have, possess full powers of administration, but cannot 
alter the course of succession to their heritable property by gratuitous 
deed. But though these guardians can use all diligence against the 
minor’s debtors, the minor’s creditors can use no execution against: 
them for payment of the debts due by the minor; for these are the 
minor’s proper debts, and it cannot be known till accounting whether 
the tutors or curators have in their hands any funds belonging to 
the debtor ; yet they may be charged for the performance of acts 
in their own power—eg., to make a subject forthcoming, &e. 
Tutors, but not curators ad litem or curators who have merely 
given consent, are personally liable in expenses to the opposite 
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party when they have unsuccessfully litigated and their ward has 
no sufficient estate. The liability of curators bonis and judicial white, 1894, 
factors under such circumstances does not seem to be settled. 

10. In selling Moveables and Heritage.—They have power to (17) 
_ Sell the minor’s moveables, without which his personal estate would 


frequently be lost to him. They were by the Roman law denied the 1,s.2D. (27,9). 
power of aliening land-estates without the authority of a judge ; but 


that law obtains with us only in the case of tutors; for the aliena- st.1, 6, 44; 


Q ‘ O A J 5 é Clerk’s Creds., 
tion for onerous consideration of heritage by a minor with consent 1699, M. 3668. 


of his curators is valid sine decreto pretoris. The authority of the 
Court is only granted to tutors or factors loco tutoris in cases of 


urgent necessity—e.g., to pay debt, or where income is insufficient Vere, 1804, M. 


6389 ; Camp- 
for a pupil’s aliment and education, or to avoid loss, and it is not bell, 1880.7 R. 


1032; Logan, 

an absolute protection against reduction of the alienation. This 1897, 25 ee 
wlll gan. 

restraint upon tutors does not reach to such alienations as law 2 R.8i6. 
Graham, 1735, 


can compel the pupil to grant—e.g., to renunciation of wadsets cee inf. 2, 
upon redemption by the reverser ; nor, under the older law, to the 

renewing of charters to heirs, if such charters conveyed no right 

to the heir which the former vassal had not; nor to implementing fr. Aberdeen, 
a contract entered into by the pupil’s ancestor. aot ee 

11. In Transacting or Submitting Claims.—Tutors and curators (18) 

may transact doubtful claims of moveable subjects, and perhaps also 

of heritage, in which the minor’s interest is concerned, or refer them 


to arbiters ; which transactions or decrees-arbitral law will support, — 1111, M. 
1Ken- 
if the minor be not thereby enormously prejudiced. Tutors cannot head, wl, M. 
31; Gow, 
? 
order 1899, 2 F. 48: 
alter the nature of the pupil’s estate so as to invert the former Soot i a 
: - R. 462. 
of succession—e.g., by renewing his bonds with new clauses Ba ie iss, ME 
5 . . : : 163 ; rown’s 
ing executors; but they may, subject to this rule, if the pupil’s Ae thor she 


: ee. . 962. 
security requires it, take an heritable bond in place of a personal. yi ton, 11 Feb. 


7 7 > 1813, F.C.; 
It would seem that a minor may, with consent of his curators, Adv-Gen, 1843, 
: ° . 13 D. 450 
change a bond from moveable to heritable, since he can by himself MAdam, 1906, 
7 F179. 
dispose of a moveable bond by testament. Shar, i671, M 


Cannot be auctores in rem suam.—Neither tutors nor curators si (19) 
can, contrary to the nature of their trust, be auctores in rem suam, 

i.c., so act as to put their interest and their duty to their ward in 
antagonism, ¢@./., authorise a minor to do any deed for their own 

benefit; nor can they acquire any debt affecting the minor’s estate. Eipninstone, 28 


May 1814, 1.0 
And where a tutor or curator makes such acquisition in his own see infra. 


Cochran, 1732, 
M. 16339 ; 
Wilson, 1789, M. 
16376 ; Parkhill, 
2 Pat. 291. 


(24, 25) 


See sup. ss. 4, 8. 


Duncanson, 
1715, M. 8928 ; 
Blair, 1802, M. 
16388 ; Kennedy, 
1860, 22 D. 567. 


Irvine, 1696, M. 
501. 


Ibid. 


47-8 V. c. 63, 


Cochrane, ne 


}; 17D. 321,19 
i 1019. 


Sup. s. 5. 


(20, 27) 
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name for a less sum than the right is entitled to draw, the benefit 
thereof accrues to the minor, though the right should have been 
bought with the tutor’s or curator’s own money, or though the 
conveyance to him should purport that the granter signed it from 
the favour he had to the guardian himself. 

12. Duty in regard to the Minor’s Person and Estate. —It is 
the duty of tutors and curators, in seeing to the proper care of the 
minor’s person and education, to disburse the expense necessary for 
that purpose. Tutors ought'as a rule not to employ a yearly sum 
exceeding the interest of the minor’s stock, or the rent of his estate, 
for his education and maintenance, but, if necessary, may apply to 
the Court for special power to sell, or borrow on the security of, 
heritage to provide funds for this purpose; and both they and 
curators may encroach on the stock itself, where it is small, or even 
employ the whole of it, if less will not do, for putting the minor in 
a way of business. It is also their duty to employ the minor’s rents 
and interests profitably. The old rules were that the sums which 
belonged to the minor before their’ entry into the office, if they 
carried no interest, ought to be put out at interest within a year 
thereafter ; the rents of his land-estate which fell during the office 
were also to be lent upon interest within a year after they were pay- 
able. ' But the interest arising on bonds, pendente tuteld, had only to 
be accumulated into a principal sum at the expiration of the office. 
Nowadays there must be an annual balance; bank interest is 
chargeable on all money received or which ought to have been 
received within each year after the first six months; savings should 
be lent out at interest on trust investments ; the actual profits made 
with the ward’s estate must be accounted for or the interest usually 
obtained for trust funds, whichever is the greater sum; and estate 
which is perishable or yields no income should be realised. These 
rules and certain statutory regulations are enforceable under the 
Judicial Factors Aet, 1849, in the cases to which it applies. If a 
right of succession should open to the minor during the office, the 
same rules must be observed in relation to the subject thereof, as 
if it had opened before the commencement of the office. 

13, Obligation to Diligence.—By the Roman law tutory and 
curatory, being munera publica, might be forced upon every one who 
had not a relevant ground of excuse; but with us the persons 
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named to these offices may either accept or decline; and where 1696, c. 8. 
a father, in liege poustie, names certain persons both as tutors and 
curators to his children, though they have acted as tutors, they may 

decline the office of curatory. Tutors and curators having once cormigeay 
accepted are liable in diligence—that is, are accountable for the ee 
consequences of their neglect in any part of their duty from the 

time of their acceptance ; insomuch that, though they have not had 

the least intromission with the minor’s estate, they are accountable, 

in case of neglect or breach of duty, as if they had intermeddled. Steven, 1666-7, 
They are therefore liable to the minor for the debts due to him, if, ~ ee 

so soon as a debtor is known to decline in his affairs, they neglect 

the proper diligence against his estate, and, under the old law, if 

that would not do, personal diligence by a charge upon letters of Hamilton, 1750, 
horning ; but they ought not to throw away the minor’s money Conic, 1884, 
unprofitably against a debtor who has no fund of payment. The HO es ioe n 
general rule, at common law, is that tutors and curators, not 1! §: 663. 
relieved as mentioned in next section, are accountable singuli in 
solidum—i.e., every one of them answerable, not only for his own 

diligence, but for that of his fellow-guardians. But, unless the 24. £5 V. es a 
contrary be provided, they are liable in a question inter se each only ee 8.0. 
for his acts and intromissions, and not (unless he is in neglect or 

breach of duty) for those of the others, or for omissions. Any one 

may be sued without citing the rest; and he who is condemned 

in the whole has action of relief against his fellows who were guilty 

of the fault or negligence. 

14, Pro-Tutors and Pro-Curators.—This obligation to diligence (28) 
reaches to pro-tutors and pro-curators,—persons who act as tutors Fowler, 1789, M. 
or curators without having a legal title to the office. These have Dunbar, 1887, 
none of the active powers or privileges competent to tutors or 
curators. They cannot pursue the minor's debtors for payment, a.S. 10 June 


1665; Swinton, 
nor will their acquittances exoner the debtors, unless the sum paid 1665, M. 16273; 


Fulton, 1864, 
to them has been (in rem versum) profitably applied to the minor’s 2™. 898. 
e; but they are subjected passive to all the obligations that lie 
on tutors and curators. 
What Guardians are exempted from Diligence. —From the (26, 27,and vi.55) 
obligation to exact diligence we may further except (1) Fathers 
and mothers, being administrators-in-law, who, from the presump- 


tion that they act to the best of their power for their children, 
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are liable only for actual intromissions: (2) Tutors and curators 
who are named by the father in liege poustie, 1.e., not on deathbed, 
in consequence of 1696, c. 8, with the special provisos that they 
shall be liable barely for intromissions, not for omissions, and that 
each of them shall be liable only for himself, and not in solidum for 
the other guardians; but this power of exempting the nominees 
from diligence is by the Act limited to the estate descending from 
the father himself. 

15. Actions.—The action by which a minor may compel his 
tutors to account for their administration is called actio tutele 
directa. It does not lie till the office expires ; because, as they have 
the complex management of the minor’s whole affairs, a judgment 
cannot be formed on any one part till all be wound up; but pro- 
tutors and pro-curators may be sued by the minor at any time. 
And the Judicial Factors Act, 1849, which now applies to all 
tutors, secures an annual audit by the Accountant of Court, which 
may, however, be opened up on cause shown; and ample provision 
is made in the Act for their discharge on petition. Tutors and 
curators cari compel the minor to repay what they have profitably 
expended for him during the administration, by the actio tutele 
contraria. In this action they must exhibit to the Court the 
account, charge and discharge, betwixt them and the minor; 
because, till accounting, they are presumed intus habere, to have 
effects of the minor in their own hands sufficient for answering their 
disbursements. They cannot, in this action, charge against the 
minor any salary or allowance for pains, unless a salary has been 
expressly contained in the testator’s nomination, for their office 
is presumed gratuitous. These actions are in practice superseded 
by the modern procedure by petition in so far as tutors are 
concerned. 

16, Expiry of Office; Removal.—Though no person is obliged 
to accept of the office of tutor or curator, yet, having once accepted, 
he cannot, either at common law or under statute, throw it up or 
renounce it without sufficient cause shown to the satisfaction of the 
Court. As the Trusts Acts now apply to guardians, it would seem 
that the provisions therein as to the resignation of trustees apply to 
the office of tutor and curator, if gratuitous. If he should be guilty 
of misapplying the minor’s money, or fail in any other part of his 
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duty, or be unsuitable through moral, intellectual, or physical 
infirmity, he may be removed by the actio, or rather accusatio, Welsh, 1778, M. 
suspecti tutoris, which was by the Roman law popularis, but with us 1826, ae ie 
can be pursued only by the minor himself, or his next-of-kin or any 
near relation, or by a co-tutor, or co-curator. By the old Act the 1555, ¢. 35 
judge ordinary was competent to this complaint, but by our later 
custom it must be tried by the Court of Session; and it may be 
brought before them summarily in the special case of tutors named 
in consequence of the Act 1696, c. 8. Under the Judicial Factors 
Act, 1849, tutors may be dismissed from office by the Court for 
misconduct, particularly for failure to invest the pupil’s money ; and eS 
the Accountant of Court has large powers of investigation and oe 
a duty to report. Where the misconduct proceeds merely from vere 
indolence and inattention, the Court, in place of ee the tutor, le 1893, 21 
either join a curator or factor with him; or, if he be a tutor- Balfours, 1105, 
nominate, they oblige him to give caution oe tis past and future 
management, or, if he be a factor loco tutoris, recall the appointment. 12-3 v. ¢. 51, s. 6. 
They have now by statute a large discretion in dealing with negli- 
gent tutors, or removing them and appointing other guardians 4 49. 50'V. ©. 27, 
where it is for the welfare of the pupil. 

17. Other Modes of Expiry. —The offices of tutory and curatory (30) 
expire also by the pupil’s attaining the age of puberty, or the 
minor’s attaining the age of twenty-one years complete; by the 
death either of the minor or of his tutor or curator, and by the 
marriage of a tutrix (except the pupil’s mother) or curatrix or of 
a female minor. If two or more tutors or curators are called to the sup.s.7; 


Bs 6 : : : Harvey, 1860, 22 
joint-management, the gift or nomination has no force till all of D. at p. 1208. 


them accept, and it falls upon the death of any one of them. The TTL, M. 14604. 
non-acceptance or supervening incapacity, or death of a sine quo non, 

has the same effect. And this holds, not only in curatories, but in 

the nomination of tutors by a father, notwithstanding the presump- Aikenhead, 1703, 
tion that the father would have trusted any of the tutors named 

rather than the tutor-of-law. Where they are named in general 

terms, the nomination, except in the case of tutors-dative, subsists if Sup. s.7. 


any one accepts; and upon the death of any one, the office accrues Young, 1740, M. 
O20. 


2-3 V.c. 5 
20, 31. 
2-3 V.c. 39, 


n 


to the survivor. 
18. The Effect of Deeds by Minors.—Deeds either by pupils (33) 


‘ é E Ci ! See Whitel a 1 
or by minors having curators without their consent, are null; but jo. 10 $1.7.’ 
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they oblige the granters in so far as relates to sums profitably 
applied to their use. The nullity may be pleaded by the minor 
ope exceptionis at any time within the lay prescription. A minor 
under curators can indeed make a testament by himself; but 
whatever is executed in the form of a deed inter vivos requires 
the curator’s consent. Yet if he is engaged in business, obliga- 
tions contracted in the line of his business are valid. One who 
contracts with him in the belief—reasonably entertained—that he 
is major may enforce payment. An antenuptial marriage-contract 
is not null, but only voidable in respect of lesion. The marriage 
itself is unimpeachable. Deeds by a minor who has no curators 
are as effectual as if he had had curators and signed them with 
their consent; he may even alien his heritage for onerous con- 
sideration without the interposition of a judge, but not gratuitously 
or mortis causd, unless it be heritable only by destination. He 
cannot, as a rule, hold a public office or exercise a franchise ; but 
may act as a private trustee or probably as an arbiter. 

i9. Restitution of Minors.—Minors may be restored against 
all deeds granted in their minority that are hurtful to them. 
Deeds in themselves void need not the remedy of restitution ; but 
where hurtful deeds are granted by a tutor in his pupil’s affairs, 
or by a minor who has no curators, as these deeds subsist in law, 
restitution is necessary ; and even where a minor having curators 
executes a deed hurtful to himself, with their consent, he has not 
only action against the curators, but he has the benefit of restitu- 
tion against the deed itself, both by the Roman law and by ours. 
The minor cannot be restored if he does not raise and execute a 
summons for reducing the deed, ex capite minorennitatis et lewsionis 
before he be twenty-five years old. These four years, between the 
age of twenty-one and twenty-five, called by us quadriennium utile, 
are indulged to the minor that he may have a reasonable time 
from that period when he is first presumed to have the perfect 
use of his reason, to consider with himself what deeds done in his 
minority have been truly prejudicial to him. This action must be 


pursued within the quadrienniwm, not only against third parties, 


but against the tutors or curators who have granted or consented 
to the deeds excepted to; though the action of tutory does not 
prescribe in less than ten years. 
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20. Its Requisites.—Questions of restitution are proper to the 
Court of Session. Two things must be proved by the minor in 
order to the reduction of the deed—(1) That he was a minor when 
it was signed: of this, an extract of the minor’s baptism from the 
kirk-session books was formerly received as sufficient evidence, 
either by itself, or joined with the most slender collateral circum- 
stances; and now a birth certificate is the appropriate evidence. 
(2) That the minor is hurt or lesed by the deed, to an enorm, 2.¢., 
a not inconsiderable degree, looking to the state of things when 
the transaction took place. This is assumed conclusively in the 
case of pure gifts and cautionary obligations, and with much force 
in loans, sales of heritage, and assignations of personal claims. 
But this lesion must not proceed merely from accident, or the 
fault of a third party subsequent to the transaction in dispute, 
for the privilege of restitution was not intended to exempt minors 
from the common misfortunes of life; it must be owing to the 
For this 


reason, though a minor may in some, though not in all cases, 


imprudence or negligence of the minor or his curator. 


be restored against the sentence of a judge, where the proper 
allegations or defences for him have been omitted, or hurtful 
ones offered in his name; yet, if the minor’s plea has been well 
conducted, there is no place for restitution, though the sentence 
should have been iniquitous. 

21. How excluded.—Further, a minor cannot be restored (1) 
against his own delict or fraud, ¢g., if he shall induce one to 
bargain with him by telling him he was a major and is honestly 
believed. (2) Restitution is excluded if the minor, at any time 
after majority, has approved of the deed, either by a formal 
ratification, or tacitly by payment of interest, or by other acts 
inferring approbation, unless it be obtained fraudulently or after 
the minor’s creditors have challenged this deed. (3) A minor 
who has taken himself to business as a merchant, shopkeeper, &c., 
not as a speculator or gambler, cannot be restored against any 
deed granted by him in the course of that business, especially if 
he was proximus majorennitati at signing the deed; but minors are 
protected by statute against persons betting or wagering with them 
and against money-lenders. (4) According to the more common 
opinion, a minor cannot be restored in a question against a minor, 
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unless some gross unfairness shall be qualified in the bargain. (5) 
Restitution cannot be demanded where it is impossible, as in the 
case of marriage. (6) Nor will a minor be restored against an act 
which it was his legal duty to perform. (7) If the counterpart of 
his obligation has been im rem versum—turned to his benefit— 
like the furnishing of necessaries or commodities suitable to his 
station, restitution is barred. Las#ly, a minor could not, by our 
old law, have been restored if he had sworn not to reduce the deed, 


30, Feud. (2, 53) agreeably to the Constitution of Frederick. But by 1681, ¢. 19, 
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the elicitors of such oaths are declared infamous, and reduction is 
made competent to any of the minor’s relations, lest himself should 
be backward to reduce, in his own name, a deed which he had 
sworn never to call in question. 

22. How far transmitted to the Heir.—The privilege of re- 
stitution may be claimed by the minor’s creditors or assignees, and 
If one should die in 
minority, or within the quadriennium utile, the right transmits to 


does not always die with the minor himself. 


his heir, according to the following rules:—1l. If a minor succeeds 
to a minor, the time allowed for restitution is governed by the 
minority of the heir, not of the ancestor. 2. If a minor succeeds 
to a major whe was not full twenty-five, the privilege continues 
with the heir during his minority ; but he cannot avail himself of 
the anni utiles, except in so far as they were unexpired to the 
ancestor at his death. 3. If a major succeeds to a minor, he has 
only the quadriennium utile after the minor’s death; and if he 
succeeds to a major dying within the guadriennium, no more of 
it can be profitable to him than what remained when the ancestor 
died. 

23. Effect of Restitution.—Restitution has the effect to make 
everything return hance inde to its. former state. If matters are not 
entire, and so cannot be restored on both sides, the minor is not 
entitled to restitution against such contracts as the other party 
has been, by the necessity of law, compelled to enter into with 
him; but in voluntary contracts the minor will be restored, with- 
out being obliged to put the other party in his own place, unless 
he can do it without damage to himself, i.¢., by reimbursing him 
for what had been im rem versum and no more. 


24. Minor non tenetur placitare super hereditate. — This is _ 
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a rule of law which has been for a long period in desuetude. In Reg. Maj. 3, 32, 
virtue of it no minor could be compelled to state himself as a Machine ltt 
defender in any action whereby his heritable estate might be 
evicted from him by one pretending a preferable right. Though 
the direct right contested should belong to a major, the minor Pringle, 1625, 
might plead this privilege, if the eviction of his heritage should ~ 
be the consequence of reducing the major’s right. The privilege, 
indeed, as it was personal ‘to the minor, could not be pleaded in ee 1624, 
such a case by the major; but then no sentence pronounced in 
the action against the major could affect the minor, who was not 
bound to appear in the suit. Our later lawyers, in explaining 
this rule, restricted it to hereditas paterna; under which Visc. 
Stair comprehended all heritage flowing from any ascendant in 16,45. 
the right line, whether by the father or the mother. Heritage 
flowing from collaterals, as brothers, uncles, &c., had been, beyond 
all controversy, excluded from the rule for some centuries past. 
By heritage was understood a complete feudal right; so that the Fall 
rule had no place in rights incapable of infeftment, or in rights 
not perfected by seisin, where seisin was necessary to perfect 
them; unless either the right had been completed by seisin in Fringle, 1625, 
the person of the father’s author, or the father or his author Homing, 1683, 
have done all they could to obtain seisin. Leases, not being 
in their nature perpetual, fell not under this rule; but rights, 
though they were incorporeal, if they were feudal, ¢.., rights Davidson, 1694, 
of patronage, and even redeemable rights, were included in it, 
where the action brought against the minor was intended to 
impeach them, or set them aside upon any ground of nullity. 

25. Plea excluded.—This privilege was intended merely to save (46) 
minors from the necessity of disputing upon questions of preference ; 
it did not therefore take place where the action was pursued on Rober 
the father’s falsehood or delict ; nor upon his obligation to convey 4 es in, 
heritage ; nor on his liquid bond for a sum of money ; though such Weg. a, 3, 32, 
action should have the effect to carry off the minor’s estate by © 
adjudication. Neither had it room in actions brought against Hartshaw, 1666, 
the minor for settling marches, nor in actions of molestation im 
possessorio, neither of which tended to evict the minor’s heritage ; 
nor in actions pursued by the minor’s superior upon feudal 
casualties or delinquencies, since these were burdens inherent in 
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every feudal grant and consequent upon the dominium directum, 
which remained with the superior. This privilege could not be 
pleaded in bar of an action which had been first brought against 
the father, and was only continued against the minor; nor where 
the father was not in the peaceable possession of the heritable 
subject at his death. Before the minor could plead it, he had to 
be served heir to his father. 

26. Pupils free from Caption, &c.—The persons of pupils are 
protected from imprisonment on civil debts by 1696, c. 41. The 
privileges of minors in cases of prescription, redemption of adjudi- 
cations, &c., will be explained in their proper places. 

27. Curatory of the Insane, &c.—Curators are given, not only 
to minors, but in general to every one who, either through defect 
of judgment or unfitness of disposition, is incapable of managing 
his own affairs. Of the first sort are idiots and furious persons. 
Idiots, or fatui, are entirely deprived of the faculty of reason. 
The distemper of the furious person does not consist in the 
defect of reason, but in an overheated imagination, which ob- 
structs the application of reason to the purposes of life. Curators 
may be also granted to lunatics. Consequently the generic term 
used in the proceedings now to be mentioned is “insanity,” and 
a person is deemed to be insane “if he be furious or fatuous or 
labouring under such unsoundness of mind as to render him incap- 
able of managing his affairs.” Curators may be granted even to 
persons dumb and deaf or senile, though they are of sound judg- 
ment, where it appears that. they cannot exert it in the manage- 
ment of business. Every person who is come of age, and is capable 
of acting rationally, has a natural right to conduct his own affairs. 
The only regular way, therefore, of appointing this sort of curators, 
is by a special jury summoned upon a brieve from the Chancery ; 
which was not, like the brieve of common tutory, directed to any 
judge ordinary, but to the judge of the special territory where the 
person alleged to be fatuous or furious resided, that if he is truly 
of sound judgment he may have an opportunity to oppose it, and 
is now directed to the Lord President of the Court of Session. 
And, for this reason, the said person ought to be made a party to 
the brieve by being served with it. The Lord President, or a. 
judge of the Court of Session to whom he has remitted the duty, 
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presides, and the case is conducted like an ordinary jury trial in 
a civil cause. The old brieves, which were in Latin, and con- 
templated only cases of furiosity and idiocy, are abolished; and 
the brieve in its English form directs inquiry as to the insanity, 
as above defined, of the party to be cognosced. The care of 
furious persons belonged anciently to the Sovereign, because he Cr, p. 393 (9). 
alone had the power of coercing with fetters; whereas the care 
of idiots was committed to the next agnate. By 1585, c. 18, the 
Roman law, which commits the curatory of both to the agnate, is 
made ours, and this is still the case; so that the jury is asked who ee 
_is the nearest agnate, and whether such agnate is of lawful age. SS 
But the father is, by the custom of Scotland, preferred to the He 
curatory of his fatuous son, and the husband to that of his Hraser, P. and 
fatuous wife, before the agnate. 

28, Age of Curator.—Though in the brieve of idiotry, now of — (0,51) 
insanity, the inquest is directed to inquire whether the next agnate 
be of lawful age, by which in the general case is meant the age of 
twenty-one, yet in this question the age of twenty-five seems to be 
understood, both from 1474, c. 51, which requires that age in tutors- 
of-law, without distinction, and from the reference made in 1585, ¢. 18, 
to the Roman law, by which none under the age of twenty-five can 
be curator to an idiot or furious person. 

Nature of Verdict.—By our old law the inquiry of the inquest 
was confined to the present state of the fatuous or furious person, 
and consequently, no verdict of idiotry could be brought as evidence 
in the reduction of deeds granted by the idiot prior to the date of 
the verdict ; but by 1475, c. 66, a clause is ordained to be inserted 
in the brieve for inquiring how long the fatuous or furious person 
has been in that condition; and the verdict to be pronounced by 
the inquest is declared a sufficient ground, without further 
evidence, for reducing all deeds granted after the period at which 
it appeared by the proof that the fatuity or furiosity began. 
_ The older practice has been revived, and a cognition has not Loch, 1638, Ms 
now this effect. But as fatuous and furious persons are by their 
very state incapable of being obliged, all deeds done by them 
may be declared void upon proper evidence of their fatuity at the 
time of signing, though they should never have been cognosced by 
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29. Curatory Dative of Idiots.—We have some few instances 
of the Sovereign’s giving curators to idiots, by means of the Court 
of Exchequer, where the next agnate did not claim; but such 
gifts, which originally passed only on a cog enition, grew to be 
deviations from law, since they came to pass without an inquiry 
into the state of the person upon whom the curatory was imposed. 
Hence, or rather in virtue of the Act 1585, c. 18, the curator-of- 
law to an idiot, serving quandocwngue, is preferred as soon as he 
offers himself before the curator-dative; and, though it is still 
competent to make an appointment of the latter kind, it is 
unknown in practice. 

How Curatory of the Insane expires.—This sort of curatory 
does not determine by the lucid intervals of the person sub curd, 
but it expires by his death or perfect return to a sound judgment ; 
which last ought regularly to be declared by the sentence of a 


judge. 
29A. Curator bonis.—Cognition of the insane and the appoint- 
ment of a curator (or tutor) of law are seldom now resorted to. 


The care of the lunatic’s ‘person is easily arranged for by relatives, 
and is superintended by a statutory authority ; and his estate is 
most conveniently managed for his benefit, not for that of his 
relatives, by a curator lonis appointed by the Court of Session, 
acting through the Junior Lord Ordinary, or, in the case of small 
estates, by the Sheriff Court, on summary petition at the instance 
of any one interested—perhaps at the instance of the party him- 
self, who anticipates an access of insanity—or the Lord Advocate 
on a report from the Board of Lunacy or from the Accountant of 
Court. The incapacity—which need not amount to insanity, and 
may be the result of loss of sight, speech, or hearing, or of old age, 
and does not necessarily accompany insanity—relates to the manage- 
ment of the party’s affairs, and is instructed by certificates of two 
medical men on soul and conscience. The party must be personally 
served with the petition. If it be opposed on the merits, a remit 
is made to the sheriff, or more commonly to an expert in lunacy, 
and the party cannot demand a cognition. The appointment falls 
as above, and on recovery of the incapax or service of the curator 
(tutor) of law. The powers of a curator bonis are similar to those 
of a factor loco tutoris; and he may in addition, under authority 
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of the Court, carry out inchoate schemes of his ward, and even sup.s.5. 

continue (though not add to) payment of aliment, which the ward Tee ae 
was under no obligation to afford. These officers are supervised by 19 R. 941. 
the Accountant of Court under the Judicial Factors Act, 1849, and enn mc 
its amendments. ree 

30. Interdiction.—Persons, let them be ever so profuse or liable ; (53) 
to be imposed upon, if they have the exercise of reason, can effec- 
tually oblige themselves till they are fettered by law. Interdiction 
is a legal restraint laid upon such persons from signing any deed 
affecting heritage to their own prejudice, without the consent of 
their curators or interdictors. It is nearly superseded in practice 
by voluntary trusts. In cases where a trust cannot be obtained, 
the law relating to unconscionable bargains, and to facility and Inf.4,1, 10-11: 
circumvention, is usually sufficient protection. 

31. Voluntary Interdiction.—There could be no interdiction, (53, 55) 
either by the Roman law or our ancient practice, without a previous 6 D. 27, 10); 
inquiry into the person’s condition. But as there were few who ise tee 
could bear the shame that attends judicial interdiction, however 


owers, 1892, 


necessary the restraint might have been to preserve their families, 
voluntary interdiction has received the countenance of law; which 
is generally executed in the form of a bond, whereby the granter 
obliges himself to do no deed which may affect his estate with- 
out the consent of certain friends therein mentioned. Though the 
reasons inductive of the bond should be but gently touched in Stewart, 1676, 


the recital, the interdiction stands good. Voluntary interdiction, winiamson, 
though it be imposed by the sole act of the person interdicted, BO 
cannot be recalled at his pleasure; but may be taken off—(1) By 
a sentence of the Court of Session declaring either that there was, 
from the beginning, no sufficient ground for the restraint, or that 
the party is, since the date of the bond, become rei sue providus. 
(2) It falls, even without the authority of the Lords, by the joint 
act of the person interdicted and his interdictors concurring to 
take it off. (3) Where the bond of interdiction requires a certain 
number as a quorum, the restraint ceases if the interdictors shall Hepbum, 1708, 
be by death reduced to a lesser number. . 

32. Judicial Interdiction.—Judicial interdiction is imposed by (54) 
a sentence of the Court of Session. It commonly proceeds on an Robertson, 1681. 
action brought by a near kinsman to the party, and sometimes from 


1581, c. 119 (1); 
1597, c. 268. 


1597, c. 269. 


1600, c. 13. 


31-2 V.c. 64, s. 16. 


Grierson, 1678, 
M. 6298. 


67) 


Arbuthnot, M, 
7144. 
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the nobile oficium of the Court, when they perceive during the 
pendency of a suit that any of the litigants is, from the facility 
of his temper, subject to imposition. This sort must be taken 
off by the authority of the same Court that imposes it; which 
authority secures those who shall afterwards contract with him 
who has been interdicted, even though the strongest evidence 
should be brought that he still continues profuse or easy to be 
imposed upon. 

33. Publication and Registration.—An interdiction need not be 
served against the person interdicted ; but it had formerly to be 
executed or published by a messenger at the market-cross of the 
jurisdiction where he resided, by publicly reading the interdiction 
there, after three oyesses made for convocating the lieges. A copy 
of this execution had to be affixed to the cross; and thereafter, the 
interdiction, with its execution, had to be registered in the books, 
both of the jurisdiction where the person interdicted resided and 
where his lands lay, within forty days from the publication. When 
the sheriff refused registration, the presenter of the interdiction 
might at one time apply to the clerk-register to have it recorded in 
the General Register of the Session; but liberty was afterwards 
given to record all interdictions there, even though the judge of 
the inferior jurisdiction should not refuse to register them. In 
1868 the Particular Registers of Interdictions, which had there- 
tofore existed, were discontinued ; the General Register of Inhibi- 
tions and Interdictions became the only competent register; and 
registration there was made equivalent to the publication above 
mentioned. An interdiction, before it is registered, has no effect 
against third parties, though they should be in the private know- 
ledge of it; but it operates against the interdictors themselves as. 
soon as it is delivered to them. 

34, It secures the Heritage from Alienation.—An interdiction, 
duly registered, has this effect, that all deeds done thereafter by 
the person interdicted, without the consent of his interdictors, 
affecting or which may affect his heritable estate are subject to 
reduction in so far as prejudicial to him. Registration in the 
General Register secures all his lands from alienation, wherever 
they lie; but where the interdiction was under the former law 
recorded in the register of a particular shire, it covered no lands’ 
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except those situated in that shire. It appears, both by the old ae To Jur. 
style of interdictions, which continued till the eighteenth cone : 
and by our practice, that interdictions formerly secured the move- 

able estates from alienation as well as the heritable, which made 

all commerce precarious ; but since the decision of Bruce v. Forbes M. 7130. 
in 1634, persons interdicted have had full power to dispose of 
their moveables, not only by testament, but by present deeds of 
alienation ; and creditors in personal bonds granted after interdic- 

tion may use all execution against their debtor’s personal and 
moveable estate, such bonds being only subject to reduction in 

so far as diligence against the heritable estate may proceed against 
them. 

35. It does not strike against Rational Deeds.— All onerous (58) 
or rational deeds granted by the person interdicted are as effectual, 
even without the consent of the interdictor, and even if granted 
to the interdictor himself, as if the granter had been laid under rankin, 1868, 
no restraint. It is the better opinion that he can alter the suc- Lael, 1841, 
cession of his heritable estate by settlement, whether it be rational > 
or not. Probably no deed, granted with consent of the interdictors, 
is reducible on the ground of lesion, though the strongest lesion 
or prejudice to the granter should appear. The only remedy 
competent in such a case is an action by the granter against his 1B Oe ae 
interdictors for making up to him what he has lost through their ad Ch. 565. 
undue consent. 

Office of Interdictors.—It is no part of the duty of interdictors 
to receive sums or manage any estate; they are given merely 
ad auctoritatem prestandam—to interpose their authority to reason- 
able deeds,—and so are accountable for nothing but their fraud 
or fault in consenting to deeds hurtful to the person under their 
care. 

Reduction, to whom Competent. — Reduction ex capite inter- (59) 
dictionis may be brought not only by the heirs of the interdicted Dre Ieee 
person and by the interdictors, but by the interdicted person 
himself, though he was not, by our ancient practice, allowed to 
pursue in his own name a reduction of his own deed, at least 
without the consent of his interdictors. 

36. Lawful Children.—The law concerning the state of children (.6, 49,50, 53, 54 
falls next to be explained. Children are either born in wedlock 
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Gardner, 187, OF out of it. All children conceived in lawful marriage or wed- 
4R. HLL, 56; : 
Reid, 1879, 6R. lock are presumed, according to the rule “pater est quem nuptre 
659. a 

demonstrant” in one of its applications, to be begotten by the 


person to whom the mother is married, and consequently to be 


Dickson, Evia, lawful children. The rule, therefore, does not apply in favour of 
s. 136. 


(86.158 Patria potestas. 


a child born less than six lunar months after the marriage was 
entered into, or more than ten—probably calendar—months after 


Innes, 1837, it was dissolved ; still less to one born before the marriage. Nor 


2S, & M. 417. : : ; é : 
Swinton, 1862, does it apply to cases of irregular marriage until such marriage 
24 D. 833. : 


is formally declared or certified. This presumption is so strongly 
founded that it cannot be defeated but by direct evidence that 
the mother’s husband could not be the father of the child, e9., . 
where he is impotent, or was absent from the wife till within six 


| St. 3, 3, 42. lunar months of the birth: or, according to our earlier law, where 


there was proof of physical impossibility of access at or about the 


Mackay, 1955, Supposed period of conception. But it is now sufficient if there 

17 D. 494; Stead- . 6 

amen, 188, 1 ur. be such clear evidence as completely satisfies the Court that de 
6: 


1895, 29 R. 716. facto the husband is not the father of his wife’s child. The canon- 
ists, indeed, maintain that the concurring testimony of the husband 
and wife that the child was not procreated by the husband is 
sufficient to elide this legal presumption for legitimacy; which 

Cr, CrP, 37120); doctrine is adopted hy Craig and Lord Stair; but it was an agreed 


, 3, 42; see 


Douglas Peer point that no regard is to be paid to eh testimony, if it be 


wee ae made after they have owned the child to be theirs. Nowadays 
Beattie, 1863, such evidence would be admitted and weighed along with the other 
proof in the case. The conduct of the mother and of her husband 
and her alleged paramour towards the child is of more value than 


their formal testimony. It seems to be the better opinion that 


Fraser, P.and the offspring of a putative marriage—i.c., of a union honestly and 


Ch. 22; Purves’ 
is, 1895,22R. on probable grounds believed by the parties, or either of them, 


to be marriage, and not incestuous—are entitled to the status of 
legitimacy, provided the marriage was regular in form and the 
error was one of fact, and not of law. 


A father is entitled to reverence and obedi- 
ence, though the latter right is diminished when his children are 
forisfamiliated. He has till then, subject to the control of the 


Markey, 1888, Court of Session, which may for good cause direct otherwise, the 


right of disposing of his children’s persons. This control has for 
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its object the benefit of the children ; and the wishes and feelings Harvey, 1860, 
of the child are entitled to more Ra aestion after than before” — i 
puberty. The father is preferred to the mother, as custodier of Mackeliar, 1898, 
their children, except when mere infants; but in actions of divorce Marchetti 1991, 
and separation the Court may, in the case of children during pupil- s Syme 1875, 
larity, otherwise order, the sole criterion being the best interests Sieventsn 1894, 
of the children. The Court may also provide for access by the Warson, is, 


parent who has not the custody. The father decides as to the ©,D: 1908, 8. 


creed in which his child is to be brought up, and cannot deprive i ny. oe 

himself, either before or after the marriage, of his discretion. ee ae 
e s, L.R. 8 

But after his death his contract and conduct may determine the Ch, 2; Nevin, 


91] 2 Ch, 299: 
Court to cause the child to be still reared in a religion different Newton, (1896) 


from his. By an Act passed in 1891, a parent may be refused Reilly, 1805, 22 
custody of his child, if he has abandoned or deserted it, or mis- BA V0.8 
conducted himself ; or, if it is being brought up by a third party, 

may be ordered to repay the cost of its upbringing, or part thereof. See Delany, 1880, 


ar- 


53; 
If custody is refused him, the Court may secure that his creed Berio oe 


shall be that in which his children shall be educated. If the father, ee Mone 
mother, or any person having the custody of a child under sixteen 36 Vee ee 
is convicted of certain offences by any Court, that Court may order (2907) lee dat. 
the child to be taken out of the custody of that person. The father 0-8, 8 21 
has the duty of providing for and the right of directing their 
education, and of moderate chastisement; and, even after they 

become puberes, he may, subject to the above rules, compel them 

to live in family with him, and to contribute their labour and 

industry while they continue there towards his service: which 

power of compulsion lasts, in Lord Stair’s opinion, after their 1,5, 13. 
majority. Children, though in family with their father, are 

capable of receiving sums in gift or legacy, either from strangers 

or from the father himself, which thereby become their property 

and subject to the administration of the father unless he be super- lee oe 
seded therein. A child who gets a separate stock from his father 3 M. 1077. ; 
for carrying on any trade or employment, even though he should 

continue in the father’s house, may be said to be emancipated or 
forisfamiliated, so far as concerns that stock, for the profits arising 

from it are his own. Forisfamiliation, when taken in a wider Anderson, 1828, 


78. 78, 118. 10: 


sense, is also inferred by the child’s marriage, at least if it be a a 8 


daughter, or by a minor child setting up house separately for 1893, 20 R. 763.” 


St. 1, 5, 18. 
But see Fraser, 
1867, 5 M. 819. 


Inf. 3,1, 4. 
(i. 6, 51) 


Inf. 3, 10, 3 
and 4. 


Taf. 3,1, 4. 


Reg. Maj. 2, 51, 
2; Cr., p. 366 (8). 


Kerr, 1840, 2 D. 
752. ‘See 
M‘Neill, 1901, 

4 F. 123. 
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itself on its own resources, with its father’s permission or goodwill. 
Children, after their full age of twenty-one years, become, accord- 
ing to the general opinion, their own masters; and from that 
period are bound to the father only by the natural ties of duty, 
affection, and gratitude. The mutual obligations between parents 
and children to maintain each other are explained afterwards. 

37. Bastards.—Children born out of wedlock are styled natural 
children or bastards. The state of these persons while they are 
alive must be tried by the Court of Session coming in place of 
the Commissaries; and all actions by the King or his donatary 
for fixing bastardy on persons deceased, like other declaratory 
actions, have always had to be brought before the Session. For 
the effects of bastardy on succession, see afterwards. In general, 
bastards are by the original application of the rule “ pater est,” &c., 
regarded as filic nullius—the offspring of no one entitled to the 
name of father; and having no relatives except wife (or husband) 
and lawful issue. The rules relating to their custody and aliment 
are given on a later page. Bastards may be legitimated, or made 
lawful, either—(1) By the subsequent intermarriage of the mother 
of the child with the father ; and this sort of legitimation, though 
it was not received by our ancient customs, does, by our present 
practice, entitle the child to all the rights of lawful children. The 
subsequent marriage which produces legitimation is not considered 
by the law to have been entered into when the child legitimated 
was begotten ; nor is the child assumed to have been procreated 
immediately after the marriage. No theory satisfies all the un- 
doubted results ; and the law is really based on expediency. The 
assumption that the marriage is antedated might explain the rules 
that if the child be a male, he excludes, by his right of primo- 
geniture, the sons procreated after the marriage from the succession 
of the father’s heritage, though these sons were lawful children 
from the birth; and that those children only can be legitimated 
who are begotten of a woman whom the father might at the date 
of conception have lawfully married. But it fails to explain how 
children are legitimate who are the offspring of a subsequent 
marriage between one of the bastard’s parents and a third party, 
and how these children would probably be preferred to him, if his 
parents afterwards married. On the other hand, the assumption’ 
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that the births are post-dated might cause a whole family of 
children to be regarded as of the same age in law. (2) Bastards 
were at one time legitimated but only to certain effects by letters rng. 3, 10, 3. 
of legitimation from the Sovereign. Certain important questions 
in international law relating to legitimation are reserved for later Inj. 4, 44,7. 
treatment. — 
38. Servants.—As to the power of masters over their servants, (60-62) 
it may be said that the relation has come to be regarded as depend- 
ing more on contract—the letting of services—than on status. It 
will, therefore, more usefully be noticed in dealing with consensual Inf. 3, 3, 5. 
contracts. Certain matters of historical interest only are treated 
in this place. Though servants could not, by our old law, be sold reg. maj, 2, 11 
by their masters as their property, yet the condition of those hese 
called nativi or bondmen was in most respects as hard as that of Ea ye: 
the Roman serv. But all servants, even plantation slaves on 
reaching this country, have now for a long time enjoyed the same 
rights and privileges with other subjects, unless in so far as they 
are tied down by their engagements of service. Servants were 
formerly either necessary or voluntary. Necessary were those 
whom law obliged to work without wages; of whom immediately. 
Voluntary servants engage without compulsion, either for mere 
subsistence, or also for wages. Those who earn their bread in 
this way, if formerly they stood off from engaging, might be Tee Ses 
compelled to it by the justices of the peace, who had power to 
fix the rate of their wages, but this is no longer the case. Sup. 1, 4, 9. 
39. Colliers and Salters.—Colliers, coal-bearers, and salters, and (61) 
other persons necessary to the collieries and salt-works, as they are 
particularly described, were, like the adscriptiti glebe of the Roman 1661, c. 56. 
law, tied down to perpetual service at the works to which they 
had once entered. Upon a sale of the works, the right of their 
service was transferred to the new proprietor. All persons were 
prohibited to receive them into their service without a testimonial 
from their last master; and, if they deserted to another work, and 
were redemanded within a year thereafter, he who had received 1606, . 11. 
them was obliged to return them within twenty-four hours, under 
a penalty. Though the proprietor should neglect to require the Dundas, 1754, M. 
deserter within the year, he did not by that short prescription 
lose his property in him. Colliers, &c., where the colliery to 


a 


L. Lothian, 1619, 
M. 2349. 


Wallace, zbid. 


15 Geo. III. c. 28; 
39 Geo. III. ¢. 77. 
(63) 


Inf. 4, 42, 2. 


1535, c. 22. 


1663, c.16; 1698, 
c. 21; Baxter, 
M. 10573. 


Glegg, Repara- 
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which they were astricted was either given up or not sufficient 
for their maintenance, might lawfully engage with others; but, if 
that work should be set agoing, the proprietor might reclaim them 
back to it. But this state of serfdom was abolished, partially in 
1775, and wholly in 1799. 

40. The Poor.—For the maintenance of the poor elaborate pro- 
vision is made by the poor law of modern times, as will be shown 
in a later chapter. But the short historical sketch which follows 
has still some interest. Indigent children might, by 1617, ¢. 10, 
be compelled to serve any of the King’s subjects without wages 
till their age of thirty years. Vagrants and sturdy beggars might 
be also compelled to serve any manufacturer, by 1663, c. 16. And, 
because few persons were willing to receive them into their service, 
public workhouses were, by 1672, c. 18, ordained to be built for 
setting them to work. The poor who could not work had to be 
maintained by the parishes in which they were born ; and, where 
the place of their nativity was not known, that burden fell upon 
the parishes where they had had their most common resort for the 
three years immediately preceding their being apprehended, or their 
applying for the public charity. Where the contributions collected 
at the churches to which they belonged were not sufficient for their 
maintenance, they were, by 1672, c. 18, to receive badges from the 
minister and kirk-session, in virtue of which they might ask alms at 
the dwelling-houses of the inhabitants of the parish. 
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1, Introduction.—We are about to pass in the next Book from 
the law of Persons to the law of Property, and thereafter to the 
law of Contract. It seems right to interpolate here a few words 
regarding a part of every legal system which has intimate relations 
with all three, and to illustrate it from the law of Persons, as an 
addendum to what has been already said concerning that portion of 
our jurisprudence. The law of properly or ownership, in so far as 
it is not pure conveyancing or dependent on cuntract, is part of the 
doctrine of wrongs, as will appear further on in dealing with the 
rights and duties of neighbours. Accordingly acts in violation of 
rights of property and possession are not dealt with in this title. 
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In many cases it is immaterial whether something done or omitted 

between parties to a contract is actionable as a breach of an implied Birrell, 1866, 
or express term of their bargain or as involving culpa—a wrong— ae 

in the fulfilment of it,—as where a railway passenger, instead of 

being safely carried to his destination, is injured on the journey Hom, 1878, 5 R. 
through the Company’s fault. In such cases, the doctrine of negli- 

gence in the implement of contract may be postponed for later treat- 

ment. It is proposed in the first place, however, to explain here 

a few of the generalia of this department. Though the particular 
examples which will follow are taken from the Jaw of persons, it 

must be observed that we here leave the domain of status, which 

we have hitherto been traversing. 

2. Definition.—A wrong (in England, a tort) has been defined as AES Torts, 
an act or omission (not being merely the breach of a duty arising * ae 
out of a personal relation or undertaken by contract) which is related 
to harm suffered by a determinate person in the following ways :— 

(a) It may be an act which, without lawful justification or excuse, y., assault. 

£.g., shooting in 
is intended by the agent to cause harm, and does cause the harm street. 
complained of. 

(>) It may be an act in itself contrary to law, or an omission 
of specific legal duty, which causes harm not intended by the person 
so acting or omitting. 

(c) It may be an act or omission causing harm, which the person Bg, road 
so acting or omitting did not intend to cause, but might and should 
with due diligence have foreseen and prevented. 

(d) It may, in special cases, consist merely in not avoiding or Inj. 2,9, In. 
preventing harm, which the party was bound, absolutely or within 
limits, to avoid or prevent. 

The last of these is illustrated by the doctrine of the non-natural Rylands, LR. 
use of property, the obligation to keep dangerous things from doing 
harm, and the insurance of safety demanded of common carriers of Chalmers, 1876, 


3 R. 461, 464; 
goods. It may be regarded either as an extension, in such cases, of Laurent, 1869, 


the third category—negligence being taken for granted from the eo 
event—or as an exceptional precaution. 
Our books follow the nomenclature of the Roman law, and speak 
of the actions which accrue in the first two cases as arising ex delicto, 
and the actions which accrue out of the third as arising quasi ex 


jelicto. Generally speaking, delict presupposes dolus malus, in the 
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sense of unlawful intention ; while quasi delict infers only culpa—neghi- 
gence (undutifulness) in the performance of a lawful undertaking. 

3. Responsibility.—T wo ideas are latent in this description of 
a wrong—the responsibility of the wrong-doer, and reparation for 
his wrong-doing. Injuria, i.e, an act or omission constituting 
a legal injury, and damnum, i.e., harm resulting therefrom to a deter- 
minate person, must concur. If an act, though harmful, does not 
amount to a legal injury, it is not actionable even if done with 
a bad motive. Both of these ideas are here looked at from the 
civil, not the criminal, standpoint. Certain limitations of liability 
arise, as has been already seen, from non-age and insanity.. Where 
want of capacity is alleged the question is one of fact, the burden 
of proving the incapacity lying on the person alleging it. A married 
woman is answerable to third parties for her civil wrong to the 
same extent as if she were unmarried, and her husband is not liable 
unless he participate in it; but one spouse is not answerable to the 
other in a personal action for reparation. The maxim that the 
Crown can do no wrong has been somewhat relaxed by various 
statutes ; and the Public Departments, though still protected, are 
to some extent amenable for wrong. Judges, magistrates in their 
judicial capacity, procurators-fiscal, clerks of Court, and public officers 
generally have certain immunities in the discharge of their functions. 
There is no responsibility for the careful performance of an act author- 
ised by Parliament, though damage should be done. Things—such as 
the digging of a well—done on one’s own land, and, generally, things 
lawfully done in the ordinary exercise of a legal right, are not action- 
able, though the result may be to harm another. Much may be 
allowable in self-defence. No one is liable ea dominio merely—as 
proprietor of a thing which has done harm ; but owners and other 
persons having under their control premises and appliances used for 
their purposes are answerable for the safe condition of these premises 
and appliances to persons lawfully using them by invitation express 
or implied. So where an excavation is made, or other source of 
danger brought into existence by the proprietor of land in immedi- 
ate proximity to a public road or other plave of public resort, the 
proprietor is bound to fence it. And no one is liable for the wrong 
done by another, which he has not expressly or impliedly authorised, 
for culpa tenet suwos auctores—with one exception, which wilt, 


7. VILA. | PERSONAL WRONGS 109 


be best explained when dealing with the law of master and 
servant. 

4, Liability for Reparation.—Reparation usually takes the form 
of an award of damages. But where the harm has been done 
through fraud, the remedy may be alternatively a decree for 
restitution in integrum, where that can be realised in fact. There 
is no difficulty in regard to this liability where the act or omission 
is wilful. There is more when it is of the nature of a quasi delict. Finnigan, 1860, 
The distinctions between the requisite degrees of negligence, which © ee 
perplex the Roman law and still cling to our system in questions Inf. 3, 1,8. 
as to breach of contract, do not obtain in pure questions of wrong, 
for reparation will there be allowed for damage brought about by 
fault, however minute, provided it be not a mere error in judgment 
and would have been fault if the act had been done or the omission | 
had been made by an ordinarily careful and prudent man. The No.7 Dredger, 
‘question whether there has been fault or negligence is thus, in ees 
each case, one of fact, depending on the circumstances of the case 
and the degree of care or diligence required in these circumstances. 
In order to sustain a claim for damages the damage suffered must Scott's Trs., 1889, 
be the natural and probable consequence of the defender’s act or 
omission—a consequence which an ordinarily prudent man would . 
have foreseen. The amount of damage cannot be assessed, as 
a rule, so accurately as in the case of breach of contract, since 
it may involve considerations so imponderable as solatiwm for 
wounded feelings, compensation for bodily sufferings, loss of limbs, 
and so on; so that a large latitude is allowed to a jury or to a judge 
acting as a jury, unless they go grossly wrong ; and in cases of malice Black, 1908, 6.C. 
or culpa lata exemplary or vindictive damages are not out of place. 

5. Liability singuli in solidum.—The liability of wrong-doers for Duthie, rs 
a wrong, if two or more are responsible, or for the result of con- Robinson, 1900, 
current wrong-doing and breach of contract, is joint and several ise a Ce 
for the whole damage done. Accordingly the injured party may Allen, 1909, S.C. 
sue one or more of the co-delinquents without calling all, but this Peming, 1908, 


340. 


does not prejudice their right of relief enter se. So where an action Palmer, ee 
af 4 


is brought against a plurality of defenders jointly and severally, Sartnc 1394, 
some may be assoilzed and decree pronounced jointly and severally 
against the others. There is no right of relief inter se, if they 


are in delict, i.¢., guilty of moral wrong-doing. It is probable that 
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right of relief exists, if there has only been quasi delict. It is 
certain that it exists in the latter case, if decree has gone out against 
both or all, and has been assigned by the pursuer to one or more 
who have implemented it by paying the full sum awarded. If the 
injured party has sued any one or more of them, and has obtained 
full indemnity from him or them, he cannot sue the others ; but, 
if without indemnity he releases any of them, he retains his remedy 
against the rest, who will not, however, be thus baulked of their 
right of relief from them. If the cause of complaint consists of 
a single act, it can only produce one action at the instance of the 
party injured; so that the pursuer must set forth all the conse- 
quences of wrong at once, and not bring them up piecemeal, or seek 
to go back on a discharge granted by him, even though ulterior 
damage supervenes which was not known at the time. 

6. Passive and Active Transmission of Liability and Claim.— 
In the law of wrongs the maxim actio personalis moritur cum persona 
does not apply in Scotland, or applies only in a limited sense. For 
a right of action transmits against the representatives of a wrong- 
doer who dies either before or after the action is raised, provided 
and in so far as they are lucrata by the succession. And conversely, 
a claim for damages vests ipso jure and ipso facto on the commission 
of an injury, which involves special patrimonial loss to the injured 
person’s estate, and transmits as a debt to his representatives. 
Moreover, the representatives may lawfully follow out an action 
begun by the injured person for solattwm and patrimonial loss ; 
but they cannot initiate an action for the former only. These 
claims must be distinguished from the claim of certain near 
relatives for damages in their own right, arising on the sudden 
death of their kin through the crime or fault of a third 
party. 

7. Personal Wrongs.—The fundamental rights of the person 
which the law protects relate mainly to safety, liberty, and reputa- 
tion. Any of these may be jeopardised or infringed either through 
the delict or through the culpa of another. The criminal conse- 
quences which in some cases are entailed thereby are discussed 
elsewhere ; the civil results are now to be dealt with. 

8. Bodily Injury. Title to Sue.—In place of the old remedy 
of assythment for fatal injury is substituted in modern times an 


NS 


Ay 
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action of damages; and this has all along been the remedy where 

the injury has not resulted in death. As remarked above, if right 

of action has, through the sufferer’s survivance of the injury, vested Neilson, sup. 
in him, it, transmits in a limited. sense to his representatives. 

Where there is no vesting there can be no transmission. This 

occurs when the injury and the death coincide in time, as in a Greenhor, 855 
railway accident instantly fatal. In that case certain relatives ees 
have the only title to sue—on the ground of their own bereave- 

ment. If the death has not been instantaneous, and action has Darling, 1892, 15 
been raised by the person injured, they appear to have, on his 

death supervening, a title to sue, concurrent with that of the 
representatives, but not so as to sue twice and obtain double 
indemnity. These relatives are the ascendants or descendants, the Bistens 1 
husband or wife of the deceased, partly because of their near Lin, 1899, 1 ¥. 
relationship, and partly because of the existence during life as Cooper, 1907, 
between them and the deceased of a mutual obligation to support. Black, 1908, S.C 
Their claim is for solatiwm and for any pecuniary loss they can 

qualify. Where both parents survive the title to sue is in the father Campbell, 1904, 
alone. Subject to this all the relatives having a title to sue should pe a: 
sue together, unless any one refuses to sue or cannot be found. No Darling, sup.; 


Pollok, 1900, 


claim lies at the instance of a bastard in respect of the death of HES, 


. . 3. 
a parent, or conversely ; nor at the instance of a married woman, se 


; : 20 R. 1045. 
her husband only concurring, or of a mother who has divorced the Aitken, 1903, 


0 S.L.R. 398. 
deceased child’s father, he still surviving, or of parents who marry uw Neill, 1901, 


after the death of the child. A railway company at fault ig 1 123. 


regarded as the servant of another company which has issued a Horn, oo 5R 
through ticket, and the latter company may be sued apart from (sH511 G8 
contract. For a breach of duty may be an actionable wrong ! K-B. 612. 


though the relationship of the parties be in the last resort 
contractual. 

9. Assault. — Assault is elsewhere defined. The pursuer is J7/f.4,4, 24. 
entitled to indemnification not only for suffering and expenses of 
cure, but also for the affront or insult. Verbal provocation is no 
excuse, but may be proved in mitigation of damages. But full Anderson, 1835 
justification, if no unnecessary violence is used, may be furnished 7°? 1883.1 


R. 610; Mason, 


pe . 1901, 4 F. 220; 
by official or parental duty, or necessity, or sport, or the defence Watace, 183s 


; Sake 12 R. 710; Reid 
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committed by his servant in the prosecution of his duty, if the 5 rp. sz. 
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servant does not travel beyond the scope thereof. Seduction 
supports action by the woman seduced, or, if married, by her 
husband. 

10. Bodily Injury caused through Negligence. — The circum- 
stances in which this occurs are infinitely varied; but the most 
usual cases are connected with locomotion by road, rail, or sea, 
and the keeping of dangerous animals. The law relating to 
collisions at sea will be noticed later. 

Road.—Foot passengers have the exclusive use of footpaths and 


a concurrent use of the rest of a road or street, and must exercise 


ordinary care while on each. The rule of the road is that a rider 


or driver should keep to the left on meeting or being overtaken 
by another rider or driver, and to the right in overtaking. There 
is an exception where a car on a tramway is being overtaken. The 
use of tramways, traction engines, and motor cars on roads is partly 
regulated by statute. Recklessness in driving and other cases of 
negligence are viewed with due regard to the nature of the locality. 
Where injury is brought about by the defective condition of a 
public road or street, the public body charged with its upkeep is, 
prima facie, responsible. 

Rail.—In carrying passengers a railway company is bound to use 
a high degree of care for their safety. This duty is imposed by 
law, and does not arise in respect of any contract. It is impossible 
to detail the precautions which are imposed on railway companies 
in the matter of level crossings, fences, plant, rolling stock, points. 
brakes, carriage doors, &c. So high is the degree of care required 
that, as a rule, if an accident occurs, res ipsa loquitur, and if the 
company is to escape liability, it must establish one of the defences 
hereafter explained. But, strictly speaking, the onus lies in the 
first place on the pursuer to bring culpa home to the company or its 
servants, and the company is not liable for the act of a third party, 
unless such act could have been foreseen and prevented by the 
company with the exercise of reasonable care. 

Dangerous Animals. — Owners and custodiers of animals are 
exempt from liability for injuries caused by them, if excusably 
ignorant of the existence of any such vice or dangerous habit as 
actually caused injury. But there are two exceptions. If the 


animals be of such a species as presumably to be of a ferocious 
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disposition, habitually or in certain circumstances, the person keep- Dalzell, 1905, 
ing them keeps them at his peril and must insure the safety of life, Pee 
limb, and property, which may be exposed to their attack. If the Fleeming, 18 
c 1 S ; 2 Macq. 14. 
animal be of a class which is not of a dangerous nature, the person M‘Intyre, 187 


70; 
keeping it, after knowledge that it has dangerous propensities, has tury, 180, 


a duty to take effective precautions for its control ; and failure to do Lowen 9 
so renders him responsible for injury it may antler This DUS is petwe ve 
embodied in the maxim that “every dog is entitled to one worry,” 

is displaced by statute in the case of injury by dogs to cattle, 
including horses, mules, asses, sheep, goats, and swine. The pursuer 


is in that case not bound to prove a previously known propensity. 


) No culpa.—Apart from the special class of ere 
¥F. 697, 

cases mentioned, supra 2 (d), where a party is, in law, in the position 

of an insurer to the public against a certain risk, the defender may 


show that he is not really in fault. The injury may be proved to Reaahead, L. 


2 Q.B. 412: 
be due to some defect in machinery which could not have been ee 6 QE 
; Gavin, 
prevented by the utmost care in the manufacture, or detected by Be eis 
 aSteALG 
the most stringent practical tests; or to the wrong use of the 40 ae 
defender’s property by some one for whom he is not responsible ; or Wing, (196 ee 


to damnum fatale (vis major, or act of God), which is an event that 
no human foresight can provide against, and of which human prud- (eee 186% 
ence is not bound to recognise the possibility, or, otherwise stated, 
directly and exclusively a natural cause leading without human inter- eae 10.P 
vention to an accident not preventible by any amount of foresight 
and pains and care reasonably to be expected from the defender. 

(>) Volenti non fit injuria.—There is no claim for damages where Membery, 14: 


Cas. 179 ; Fras 


the injured person, in full knowledge, not merely enters on or 1887, 15 R. 17 
Smith, {1891} 


continues in a position involving danger, but, expressly or by Ae We 


implication, agrees to take on himself the attendant risks and he Ss 
relieve the defender, as in the case of servants in management of Ban, 1910, S.C. 
vicious animals, and railway employees engaged in shunting. 
Knowledge of risk is not in itself sufficient to found the defence ; 
there must be consent to take the particular risk. The maxim aie 
is volenti—not scienti—non fit injuria. The defence does not cover 
a breach of statute or of statutory rules.. For analogous reasons ie gee 
trespassers are regarded as taking the risk of casual though not of oe eee 
wilful injury; but the defence cannot be set up against claims by Brady, Boetiee 


sowery, (1911 
persons on the premises by invitation (which may be implied by pone oe 
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owner’s acquiescence in public use) or on lawful business, unless the 
danger was obvious. 

(c) Contributory Negligence.—The plea here is that the person 
injured did not exercise that ordinary care for his own safety which 
would have enabled him to avoid the harm, or that he did some- 
thing which he ought not to have done, and but for which the 
calamity would not have occurred. It assumes that the defender 
himself was nothing more than negligent, the injury not having 
been maliciously or wilfully inflicted; that the contributory con- 
curred with the original negligence in producing the event; and 
that the pursuer or some one for whom he was responsible was in 
fault. Where children are concerned the negligence founded on as 
contributory may be that of their parents or of themselves, according 
to circumstances. 

(d) Remoteness.—The rule is that every one must be held lable 
for the natural and probable consequences of his act or default, 
and that there the liability stops. The only criterion that can be 
suggested is that the result must be such as might have been fore- 
seen by a reasonable man. 

12. Wrongous Diligence.—Loss of liberty or of credit or injury 
to reputation may be the actionable result of certain proceedings at 
law. The raising and carrying through of an action gives no right 
to damages, unless brought maliciously and without probable cause ; 
the penalty consists in the expenses. Wrongous imprisonment 
involves liability for damages ; but the doctrine is of less importance 
now that imprisonment for debt is in most cases abolished, since 
incarceration in criminal cases takes place on the initiative of 
the public prosecutor. He and the private informant on whose 
information he proceeds, are not liable unless they have acted 
maliciously and without probable cause. In a proceeding under 
the Summary Jurisdiction Act, 1908, no judge, clerk of Court, or 
public prosecutor is liable for damages unless the person suing has 
been imprisoned in consequence thereof and the proceeding has 
been quashed, and unless he avers and proves malice and want of 
probable cause; and the action must be hrought within two 
months after the cause of action has arisen. The defender escapes 
hability if he shows that the pursuer was guilty of the offence in 
question and suffered no greater punishment than was due. And 


ee 
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any proceeding against a person for an act done in pursuance or Cases in I 
wate ‘ : F. 333; (1 
execution or intended execution of an Act of Parliament or of any K.B. 501; 
§ ; a ee 1 K.B. 620 
public duty or authority must be commenced within six months 7 F168; [ 


y oe 2 KB. 
next after the act complained of. In regard to diligence and 


summary orders, a distinction is drawn between those which can be Sturrock, 
: atee 5 att 18 R. 109. 
used—like arrestment and poinding—without application to court Maedouga 
: ee ioe J 1893, 21 R. 

for a warrant, and those which—like interim interdict and seques- 


tration for rent—require such an application, and are obtained on the 


strength of ex parte statements. In the first case damages are not 


due for use of the process unless it is irregular, or has been used 


maliciously and without probable cause. In the other case it is Wolthekk 


: : : 1862, 1 M. 
enough to show that the remedy was wrongful or illegal, having no Bee ih 
oO TW. ae 


real foundation in right, and the fact of want of success is sufficient 
for this purpose. 

13. Defamation.—The most general name for unjustifiable injury Cooper, 
‘to reputation is defamation or.contumely. Strictly speaking, verbal 
‘defamation is “slander,” and written or depicted defamation is 
“libel”; but the nomenclature is not always adhered to, and the 
distinction is not vital in Scots law. Both may be described as 4s to vert 


5 ‘ , : injury, set 
what tends to disparage one in the eyes of one’s friends or of the 4,4, 45. 


‘public. Though this description is too wide, none better has been, 
or probably can be, formulated. A sinister intention usually accom- 


panies the publication, but not necessarily—as where a newspaper Hunter, 1 
5 F. 920. 


inserts by mere mistake a name in a wrong connection, or a state- Waugh, 1 


Sep ers 21 R. 326. 
ment which, though not ex facce defamatory, is in fact defamatory Outram, 1 
Wetter 


in the circumstances, or does not sufficiently identify a person to Se 
5; Hutt 
whom it refers, and thereby annoys some one else. A newspaper (0. [1910] 


may reveal the name of an anonymous contributor ; but, as a rule, MHintoch 


it need not if it take the responsibility on itself; and the onus hes 3°49? 

. . . . 3 . Viz t 1 J, 
on a circulating library to show that it was not through negligence 3 433 1% 
that it knew not of libellous matter in a book it sends out. An 


imputation made as regards a man in his business capacity affects Wright, 1 


his substantial pecuniary interests and is most stringently dealt 

with: moreover, slander of a man’s property, for example, of his 

house as jerry-built, may be actionable. But depreciation in a rival Bruee, 18° 
a 


trader’s puff is no libel. An imputation on a living person which Hubbuck 


exposes him to the contempt of his friends in his private capacity, Broom, 19 


his moral character, or mental or physical constitution, allows more 
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play to the discretion of a jury. Even a corporation may be 
slandered in its business conversely. Epithets are discriminated in 
this way; and a distinction is also made between such as suggest 
some particular turpitude and such as convey merely vague or general 
abuse ; between such as are deliberately used and such as arise m rind 
or in retort. In some cases it may be necessary to explain unintel- 
ligible or ambiguous language or to supply a stigma which may, but 
does not necessarily, lurk in the words used. This is done by 
setting forth on the record and putting in issue an innuendo, 1.¢., 
the precise meaning which the pursuer attributes to the words, and 
which he can establish to the satisfaction of the Court, that in the 
circumstances they will reasonably bear, though they might be read 
by reasonable men and may be read by the jury in a different non- 
defamatory sense. Criticism confined to acts done in a public 
capacity, however bitter and unjust, is not, as a rule, defamatory. 
The defamation need not have been communicated to any one 
except the person attacked; and may have been published by a 
third party on the defender’s instructions. 

14. Ordinary Defences.—It may be pleaded in defence (a) that 
the words are not defamatory ; or () that they were not used.  (c) 
The plea that equally or more offensive language had been used by 
the pursuer—compensatio injuriarum—is more properly stated in a 
counter action which may be conjoined with the other. (d) It may 
be alleged that the words are true, and this is a valid defence, except 
(possibly) in case of convicium—where there has been a persistent 
course of violent abuse, holding up a person to public hatred, or a 
concerted denunciation in public of some one by different persons— 
in which case an action of damages may lie, though there is no 
actually slanderous statement. In other cases the veritas must be 
particularised, put in counter issue (even if intended only to mitigate 
damages, but not if merely intended to establish another defence), 
and proved, at least so far as to show the substantial truth of the 
statement complained of. The existence of a rumour is no justifica- 
tion for repeating it, but may be proved in mitigation of damages. 

15, (e) Privilege.—The doctrine of privilege as generally laid 
down has been nowhere better explained than in the following 
passage :—“The word ‘privilege’ is misleading, because it is apt 


to convey to the uninstructed mind the idea that there may be ~ 
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circumstances in which slander is privileged. That is not so. The 
doctrine stands on the proposition that there is no such thing 
as slander without malice. Slander is a defamatory statement 
maliciously made to the injury of another. If the statement, 
however defamatory, is not malicious, it is not slander. But when 
a man says or writes anything defamatory of another he is assumed 
to do so maliciously. The law presumes malice from the defama- 
tory character of the statement unless the occasion on which it is 
made is what is termed a privileged occasion, so that the presump- 
tion of malice is displaced by the occasion. If a man in mere gossip 
utters a slander the law assumes that he did so maliciously; and he 
must answer accordingly for it. Malice is imputed to him without 
any evidence but the making of the statement, and the untruth of 
the statement, it being defamatory, will in like manner be presumed 
unless he proves the truth. But if the occasion be privileged, if 
the statement be made in the discharge of a duty or in the reason- 
able attention to a man’s own business and affairs which gives him 
legitimate cause to write or speak of his neighbour, the occasion 
displaces the presumption of malice and the presumption of false- 
hood, and he is only answerable if malice be shown to have existed 
in fact, and if the statement be untrue.” This malice is elsewhere 
described as not confined to personal spite and ill-will, but as includ- 
ing every unjustifiable intention to inflict injury, every wrong feeling 
in a man’s mind, every oblique or indirect motive. But recent dicta 
and decisions regarding the position of motive in our civil law 
strongly suggest that (while for the sake of convenience the above 
doctrine may still be inculeated on juries) the sounder view is that 
(a) a wrong has been done by the publication of the defamatory 
statement; ()) the wrong is excused on grounds of public policy, if 
the occasion was one in which a duty was being done or a right 
exercised ; (c) this excuse is absolute in certain cases, known as cases 
of absolute privilege, so as to prevent the action going to proof; and 
(2) in other cases the excuse is elided by alleging and proving that 
the occasion was abused—the privilege being here qualified, and the 
aberration from duty or right being (most unfortunately) called malice. 
16. Absolute Privilege.—The remarks above quoted had in view 
a case of qualified privilege. But there are circumstances in which 
the utterer or publisher of words, defamatory in their nature, is 
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absolutely protected against action of damages for slander, and in 
which, therefore, an averment of malice is as irrelevant as any other. 
This occurs where papers are printed by order of Parliament, 
though, if extracts made from them are published, bona fides and 
want of malice must be proved ; where official notices are published 
—as in the gazettes—and where fair reports are published of such 
notices or of proceedings in Parliament and the Courts, which the 
public is entitled to follow. Similarly, what a judge says on the 
bench, a witness in the box, or making statements on precognition 
with a view to his giving evidence, and counsel—including all 
pleaders—at the bar may entail dismissal, or conviction for perjury, 
or professional ignominy, but not liability for damages. In England 
a litigant is similarly protected in making averments so long as they 
are relevant to the issue. In Scotland he has only a qualified 
privilege, which extends not merely to relevant averments on record 
but also to statements pertinently made in reply to a threat of legal 
proceedings. Counsel are not affected by the qualification as to 
relevancy ; it is enough if their statements were made in the course 
of the administration of the law. In this relation a parliamentary 
committee and a court-martial differ in no way from the ordinary 
courts of law. 

17. Qualified Privilege.—Here the pursuer has to prove actual 
malice in order to succeed. The reason is that the person using 
the defamatory words had some call or duty or lawful interest to 
speak or write, and the person addiessed had a corresponding 
Such is the case where an official has to 


make an investigation ; or a member of a board expresses opinions 


interest to be informed. 


on matters in which it is concerned; or an elector discusses a 
candidate; or a master gives a servant a “character”; or creditors 
discuss a bankrupt’s conduct; or confidential communications are 
sent to persons interested in the credit, skill, or probity of anyone. 

The questions whether an occasion is privileged and wrhethen 
malice is sufficiently averred are for the court. 


The question of 
malice is for the jury. 


It may happen that the fact of the occasion 
being privileged only comes out at the trial; the pursuer may then 
prove malice without its having—as is the rule—heen put in the 
issue. Conversely, if the occasion, believed to be privileged, turns 
out not to be so, the pursuer may take his verdict without proving 


T. VITA. ] PERSONAL WRONGS eg 


malice. The former theory that malice could not be attributed to Citizens’ hae 
i 1 
a corporation is not now accepted, and it is settled that a corpora- AC 23: itis 


1905, 7 F°. 629; 
tion, joint-stock company, or voluntary association is, like any other Hinbureh 1908, 
master, liable for defamation, written or verbal, by a servant in the ete 1906, 
scope of his employment, and that, where the occasion is one of 
qualified privilege, malice may be proved. 
18. Probable Cause.—The words, “and without probable cause,’ oe 1815, 


ow, 160; 


must follow the word “maliciously,” to afford additional protection Lightbody, 188 
. 934; Milne, 


to defenders in certain cases. These are where statements are made soe bes 
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by or to officials,—such as magistrates, procurators-fiscal, constables, tof BO. 197. 
public boards, and even masters of ships in regard to the log-book 
—in respect to matters relevant to the exercise of their duty. 

19. Wrongs by Combinations.—The position of trade combina- Gozney, [1909] 
tions in the view of the law of contract and of crime is noticed 5 6B 4, 
elsewhere. In regard to wrongs at common law, there have hae 
numerous cases in recent times. They start with the rule of 
general jurisprudence, that an act lawful in itself is not converted 
by a malicious or bad motive into an unlawful act, so as to make 
the doer of the act liable to a civil action. In other words, an act Allen, [1898] 
which does not amount to a legal injury can not be actionable agi re 
because it is done with a bad intent—as where a trade union 
secretary, using no unlawful means, induced an employer, by 
informing him of an intended strike of union men, not to re-engage 
certain workmen. ‘So acts done by two or more persons acting 
in concert, solely with a view to increase or preserve their trade 
and profits, and not involving the use of means in themselves 
unlawful, are not actionable, as, for example, where a combination 
of shipowners at a loading port, by cutting freights, threatening to 
dismiss agents if they acted for a rival firm, and excluding from a a Mont Bie 
rebate customers who shipped cargo with it, attempted to squeeze A.C. 25. 
out that firm and thus obtain non-competitive and profitable rates. 

But it is not lawful to procure any one to break a contract or to Temperton, 
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broke his contract or committed the wrongful act. And it appears 
that at common law a conspiracy to injure a person in his trade 
by coercing or intimidating his servants or customers may give 
rise to civil liability even though the end was brought about by 
conduct and acts which by themselves, and apart from the element 
of combination or concerted action, could not be regarded as a legal 
wrong. The injurious act is usually that of a third party, induced 
to do it by the defender, and it may be wrongful as between him 
and the pursuer, though not wrongful on the part of the third 
party. A trade union registered under the Trade Union Acts, 
1871 and 1876, being the creature of the Legislature, owning 
property, employing servants, and able to inflict injury, is suable 
in a court of law for injuries purposely done by its authority and 
procurement, though it is neither an individual nor a corporation ; 
and it isa pure question of agency whether a wrong done by its 
officers makes it responsible. But in the case of a trade dispute, 
i.¢., a dispute between employers and workmen which is connected 
with the employment or non-employment, or the terms of the employ- 
ment, or the conditions of labour of any person, these rules of the 
common law have been altered or reversed by the Trade Disputes 
Act, 1906, which enacts (1) that an act done in pursuance of an 
agreement or combination by two or more persons shall, if done 
in contemplation or furtherance of a trade dispute, not be actionable 
unless the act, if done without such agreement or combination, 
would be actionable; (2) that an act done by a person in contem- 
plation or furtherance of a trade dispute shall not be actionable on 
the ground only that it induces some other person to break a 
contract of employment, or that it is an interference with the 
trade, business, or employment of some other person, or with the 
right of some other person to dispose of his capital or his labour 
as he wills; and (3) that an action against a trade union, whether 
of workmen or masters, or against any members or officials thereof, 
on behalf of themselves and all other members of the trade union, 
in respect of any tortious act alleged to have been committed by or 
on behalf of the trade union, shall not be entertained by any court. 
The last-mentioned provision has been held not to protect the persons 
who actually commit the tort on behalf of the trade union, unless 
a trade dispute (defined above) is in existence or contemplation. 
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BOOK II 


TIT. I.—OF PROPERTY OWNERSHIP AND POSSESSION. 


1. Property is any Thing which has an Owner.—Ownership is 
a real and heritable right to the absolute and exclusive possession, 
use, and disposal of property according to its nature, subject always 
to certain intrinsic legal, and it may be also to extrinsic conventional, 
qualifications or burdens. Intrinsic qualifications are tacit conditions 
of every contract relating to property unless expressly excluded ; 
extrinsic qualifications, if intended, must be expressed. If a thing 
belong to a single person, the ownership is several; if to two or 
more persons, the ownership is concurrent, and may be either joint 
or in common (pro indiviso). 

2. What Things are Capable of Private Ownership.—With the 
exception of certain things which are by nature itself incapable of 
appropriation, as the air, the light, the ocean, &c., none of which 
can be brought under the power of any one person, though their 
use be common to all, any kind of thing which is exchangeable and 
has value in exchange may be property. 

3. Property may be Corporeal or Incorporeal.—Things which 
are corporeal property may be physically immoveable or moveable ; 
from which distinction in the nature of things, originated the 
legal classifications of property and rights as Allodial or Feudal, 
from which again arose the distinction between Heritable and Move- 
able. Incorporeal property may be monopoly (privilege), ¢.g., patent 
right, copyright or goodwill, or jus crediti, ¢.g., a debt. 

4, Ways of acquiring Ownership. (a) Occupation.—Ownership 
of things may be acquired direct from nature by first occupation 
apprehension or capture, on the principle expressed in the maxim 
quod nullius est fit oceupantis. This mode of acquisition can have 
no room in the feudal plan, by which the King is looked on as the 
original proprietor of all the land within his dominions. 

5. Not of Moveables which have had an Owner.—Moveable 
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goods which are presumed to have once had an owner fall under 
a different rule, viz., quod nullius est fit domini regis. Thus treasure 
hid underground and of unknown ownership is not acquired by 
occupation, but accrues to the King ; thus, also, where one finds 
strayed cattle or other moveables, which have been lost by the 
former owner (waif goods), the finder acquires no right in them, 
but must give public notice thereof ; and if within year and day 
after such notice the proprietor does not claim his goods, they 
become escheat, and so fall to the King, sheriff, or other person 
to whom the King has made a grant of such escheats. In prac- 
tice, lost or strayed cattle, &c., are impounded, and after a time 
sold to defray their keep and expenses. And in most burghs other 
things lost must, under the provisions of the Burgh Police Act, be 
taken to the police office, lie there for six months, and if unclaimed 
be restored to the finder, from whom they may be retrieved by 
the true owner within the prescriptive period. /V”recks, which could 
formerly be claimed from the Crown by the true owner if a living 
thing were fonnd on board, are now disposed of under the Merchant 
Shipping Act, 1894, which recognises the right of the Crown and 
its donataries (adimirals, barons, &c.) to unclaimed wrecks and 
stranded goods. hooty captured in war falls to the Sovereign unless 
regularly awarded to the captor by a competent Prize Court. 

6. But of Moveables which never had an Owner. —In that 
sort of things which never had an owner—whether animals, as 
wild beasts, fowls, fishes; or inanimate things, as pearls found 
on the shore—he who first apprehends becomes proprietor ; inso- 
much that though the right of hunting, fowling, and fishing be 
restrained by statute, under certain penalties, yet all game,. even 
what is catched in contravention of these Acts, becomes the property 
of the catcher, unless where the confiscation thereof is made part 
of the penalty. But large whales thrown in or killed on our coasts 
belong neither to those who kill them nor to the proprietor of the 
grounds on which they are cast, but to the King; and are therefore 
called royal fishes. By the Leges Forestarum, according to a copy 
said to have been in the Advocates’ Library, all great whales fall 
as escheat to the King, and also such smaller whales as cannot be 
drawn by a wain with six oxen. Whales below this weight seem 
now to belong to the captor, unless there be (as is unlikely) a valid 
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custom entitling the owner of the foreshore to. share. In the 
whale fishery the ordinary rule of occupation or capture applies, 
viz., that the boat which first harpoons, so long as it continues the 
pursuit with reasonable prospect of success, is entitled tothe fish, 
except where this rule is displaced by custom as in the Arctic Seas, 
where the rule of “fast and loose” fish supplies, whereby the first via. rev. 4 
striker can only claim if he retains his hold. ou, 
7. (b) Accession. 


which, in two things which have a connection with or dependence 


Accession is that way of acquiring property by (14, 15) 


on one another, the property of the principal thing draws after a 
it the property of its accessory, Thus, the owner of a mare or cow 

becomes the owner of the foal or calf; a house belongs to the 

owner of the ground on which it stands, though built with materials In. 3,1, 5. 
belonging to and at the charge of another; trees taking root in 

our ground, though planted by another, become ours. Thus also, 

the insensible addition made to one’s ground as by retreat of the sea Hunter, 1863, 


or the shifting of a river bed, or by what a river washes gradu- Ms, Tweedale, 
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ally from other grounds, which is called alluvio, accrues to the Hoe 
owner of the ground which receives the addition, as distinguished 5 F- 136. 
from avulsio—a sudden and sensible addition—which does not affect 
ownership. An island forming in a stream belongs to the owner B, Zetland, 
of the alveus at that place. The Romans exempted from this rule 144.’ 
the case of paintings drawn on another man’s board or canvas, in 34, 1 @, 1). 
consideration of the excellency of the art; which exception our 
practice has, for a like reason, extended to what is written on Rollo, 1857, 
another man’s paper or parchment. ees 

8. (c) Specification. 
by which is meant a person’s making a new species or subject 
from materials belonging to another. Where the new species can 


be again reduced to the matter of which it was made, law considers 


Analogous to accession is specification, (16) 


the materials as still specifically existing ; and therefore the new 

species, as an acessory to the materials, belongs to the proprietor of 

the materials; but where the thing made cannot be so reduced, as 

in the case of wine, which cannot be again turned into grapes, there pe eG. 
is no place for this jfictio juris; and therefore the workmanship pic : 
draws after it the ownership of the materials. The workman in” sae 
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9, (d) Commixtion.—Though the new species should be produced. 
from the commixtion or confusion of different substances belonging 
to different proprietors, the same rule holds ; but where the mixture 
is made or the materials towards a common design are contributed 
by the common consent of the owners, such consent makes the 
whole a common property, according to the shares that each pro- 
prietor had formerly in the several subjects. Where things of the 
same sort are mixed without the consent of the proprietors, which 
cannot again be separated, ¢.g., two hogsheads of wine, the whole 
likewise becomes a common property; but, in the after-division, 
regard ought to be had to the different qualities of the wines. 
If the things so mixed admit of a separation, eg., two flocks of 
sheep, the property continues distinct. This last rule was, with too 
great subtlety, extended by the Roman law to the casual commixtion 
of all solids, even where a separation was really impracticable, ¢.g., 
to the mixture of two parcels of wheat, because each grain or 
particle retained its own form, notwithstanding the commixtion. 

10. (e) Conveyance.—Two things are requisite to the acquisition 
of ownership in this way—(1) intention or consent of the owner to 
transfer the right to the property on some proper title of alienation, 
as sale, exchange, gift, &c.; (2) tradition or delivery, actual or 
constructive, of possession of the property in pursuance of that 
intention. The first is called the causa, the other the modus, 
transferendt domini, which last is, by our common law, so necessary 
to the acquiring of property that he who gets the first tradition 
is preferred, according to the rule 7raditionibus, non nudis pactis, 
transferuntur rerum dominia. The exception introduced from 
England by statute in the sale of goods will be set forth hereafter. 
The necessity for and the effect of tradition will be considered in 
dealing with contracts. 

11. Real, Symbolical, or Constructive.—Tradition is either real, 
where the ipsa corporu of moveables are put into the hands or 
exclusive control of the receiver ; or symbolical, which is used where 
the thing is incapable of real delivery, ¢.g., in immovyeable subjects, 
as lands, mills, houses ; or in subjects which consist in jure (things 
incorporeal), as rights of jurisdiction, patronage, fishing, &e. ; in 
all which certain symbols were formerly delivered to the receiver 


to stand in place of the delivery of the possession. Symboli¢al- 
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tradition is inapplicable to corporeal moveable property. Construc- 
tive tradition, however, is competent. Thus, if the subject be 
under lock and key, the delivery of the key is considered as a 
legal tradition of all that is contained in the repository. In one 
particular case property is transferred without any tradition, either 
real or symbolical—viz., where the possession or custody of the 
subject has been before with him to whom the property is to be 
transferred ; for which this plain reason may be given without the 
necessity of recurring to a fiction of law, that in such a case there 
is no room for tradition. Where an independent third party has 
the custody, and the property is transferred by delivery order, the 
consents of the principal parties and also intimation to the custodier 
are necessary ; and this is known as constructive delivery. The 
equivalent for tradition in the case of feudal property is registration 
for publication, which is constructive tradition and takes the place 
of the ancient symbolical delivery called seisin. Intimation is 
constructive tradition in the transfer of a jus crediti. 

11A. (f) Succession, Testation, Prescription, Diligence, Statutory 
Transfer.—These ttuli transferends domini will be explained in their 
places. - 

12. Possession.—Possession may be either a simple fact, the 
physical detention of a thing or a legal condition which is defined 
as the detention of a thing with a design or animus in the detainer 
of holding it for his own benefit exclusively or to a limited effect. 
It cannot be acquired in either sense by the sole act of the mind 
without real detention ; but being once acquired in the second sense 
it may be continued solo animo. Possession in either sense may 
either be natural or civil. Natwral possession is when one possesses 
by himself ; thus, we possess lands by cultivating them and reaping 
their fruit ; houses, by inhabiting them; moveables, by detaining 
them in our hands. Civil possession is our holding the thing either 
by the sole act of the mind, or by the hands of another who holds it 
in our name; thus, the owner of a thing lent possesses it by the 
borrower; the proprietor of lands by his tacksman, trustee, or 
steward ; the pupil by his tutor, &c. The same subject cannot be 
possessed in either sense entirely or im solidwm by two different 
persons at one and the same time ; and therefore possession by an 
act of the mind ceases as soon as the natural possession is so taken 
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up by another that the former possessor is not suffered to re-enter. 
Yet two persons may, in the judgment of law, possess the same sub- 
ject at the same time, on different rights. Thus, in the case of a 
pledge, the creditor possesses it in his own name, in virtue of the 
right of impignoration, while the proprietor is considered as 
possessing in and through the creditor, in so far as is necessary 
The same doctrine holds 


in liferenters, tacksmen, and generally in every case where there 


for supporting his right of property. 


are rights affecting a subject distinct from the ownership. 
12A. Benefits of Possession. 


The main advantage, which the 
possessor of moveables has in law, is a presumption that he is owner. 
But this presumption is displaced by a proof of a different title on 
which possession is held, as hire, pledge, &c. And it may involve 
one who is truly the owner in loss of his property, where it is 
attached for the debt of the possessor, who as the result of collusion 
between them has thus obtained a fictitious appearance of credit. 
This occurs especially where goods are sold and left in the vendor's 
possession ; but the reputed ownership thus set up may, in the 
most recent state of the law, be relied on only if there be mala 
jides and no substantial change of title to the goods. If this be so, 
the position of the fictitious transferee is not improved by going 
through the empty form of delivery at once followed by redelivery, 
or by any other form of simulate dealing. The Court seeks to 
arrive at the true nature of the transaction. 

The advantages of possession in the case of heritable property, 
whether held in good or bad faith, are twofold. If possession is 
retained for seven years on a colourable title, the possessor has 
the benefit of a possessory judgment, said remedy being, in modern 
times, an interdict to prevent dispossession and in some cases to 
obtain restoration, or a removing to recover that of which he has 
been dispossessed. Thereafter he is entitled to retain possession 
until he is ousted by an action on the merits of his title, such as 
reduction or declarator. And one who, on an ex fucie valid irre- 
deemable title properly recorded, has possessed, by himself or his 
predecessors, for twenty—or in some cases forty—years, has the 
benefit of the positive prescription, and is thereby secured against 
disturbance. 


When the possession is held in bond fide, two further advan: 
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tages emerge—right to certain fruits of the subject, and right to 
recompense for improvements. 

13. Bona fide Possession of the Fruits.—A bond fide possessor 
is he who, though he is not really proprietor of the subject, yet 
believes himself proprietor on probable grounds, with a good con- 
science and on a colourable title. A mald fide possessor knows, or 
is presumed to know, that what he possesses is the property of 
another. A bond jide possessor acquired right by the Roman law 
to the fruits of the subject possessed, that had been reaped and 
consumed by himself, while he believed the subject his own. By 
our customs separation of the fruits, by which they become distinct 
entities, without perception (ingathering) or consumption, secures 
the possessor. Nay, by a special rule,—messis sementem sequitur 
—-applicable to crops only, if he has sown the ground while his 
bona fides continued, he is entitled to reap the crop, propter curam 
et culturam. The doctrine of bond fide possession does not, accord- 
ing to Bankton, reach to civil fruits—e.g., the interest of money, 
which the bond fide receiver must restore, together with the prin- 
cipal, to the owner ; but that view is exploded, and the doctrine 
applies to fruits natural, industrial, and civil ;—rents, feu-duties, 
&c., when in arrear, being regarded as in bonis of the possessor. 

13A. Recompense.—As indicated on a later page, the claim of 
the bond fide possessor in respect of improvements depends on 
whether, in fact, the true owner is /ucratus thereby. His claim 
cannot exceed the amount expended, and within that limit is 
measured by the enhanced value of the subjects, due to his 
expenditure, as at the date when they come into the hands of 
the true owner. 

14, When bona fides ceases. — Bona fides necessarily ceases by the 
conscientia ret alien in the possessor, where such consciousness pro- 
ceeds from legal interpellation, as distinguished from private know- 
ledge; for the essence of bona fides consists in the possessor’s 
opinion that the subject is his own, and our law holds that the 
emergence of mala fides can only be dated from some period in 
legal proceedings, if these have to be taken. A decision, brought 
by Viscount Stair in support of the contrary opinion, proves no 
more than that an assignation without intimation is an incom- 
plete deed. Malu fides is sometimes induced by the true 


(25, 26) 


Macrae, 1894, 
21 R. 1080. 
Menzies, 1863, 
1 M. 1025. 


Soen(2 ys 


D. Roxburghe, 
1825,1 W. &S&. 
41, 58. 


Chalmers’ Tr., 
1909, S.C. 761. 


1 Bankt. 214 (19). 


Bonny, 1760, M. 
1728. 


(3, 1, 5) 


Edin. Tram- 
ways, 1909, 
S.C. 99. 


(28, 29) 


20, s. 11 D..6, 3); 
Woolmet, 1662, 
M. 1730. 


Westraw, 1626. 
M. 889. 
St. 1, 14, 6. 


D. Athole, 1822, 
18. 511. 


Henderson, 14 
Dec. 1815, I°.C. 
Elliot, 1824, 2S. 
Ap. 181; 
Menzies, 1863, 
1 M. 1025. 

(11, 24) 


Sup. s. 12a. 


(30) 


St. 2, 1,27; Car- 
negie, 1777, M. 
10611; ef. 
Cleughton, 1749, 
M. 10610; 19, 

s. 1 D. (41, 2). 


Hay, 1708, M. 
9230. 


B. U1. 


3, 3A. 


[B. I. 


128 OF PROPERTY OWNERSHIP AND POSSESSION 


owner’s bringing his action against the possessor, by which the 
lameness of the title of the latter may appear to him; sometimes 
not till litiscontestation, which was the general rule of the Roman 
law ; and, in cases uncommonly favourable, it is not induced till 
sentence be pronounced against the possessor,—even, it may be, 
by the House of Lords. 

15. Effects of Possession. 
is presumed from bare possession until the contrary be proved ; but 
possession of an immoveable subject, though for a century of years 
together, and upon formal written title, if there be no constructive 
delivery of the property by registration of the title for publication, 
does not create even a presumptive right to it: nulla sasina, nulla 


The ownership of moveable subjects 


Such property is considered as a caduciary, and so accrues to 
Where ownership is contested, the lawful possessor 


terra. 
the Sovereign. 
is entitled to continue his possession till the point of right be 
discussed ; and if he has lost it by force or stealth, the judge 
will, upon summary application, immediately restore it to him. 
16. To what Title Possession ought to be ascribed. Where 
a possessor has several rights in his person affecting the subject 


possessed, the general rule 1s that he may ascribe his possession to 
which of them he pleases. But (1) one cannot ascribe his posses- 
sion to a title other than that on which it commenced, in prejudice 
of him from whom his title flowed. (2) If in a competition a 
possessor shall be forced to depart from a title as lame, by which 
he had defended himself, he cannot thereafter ascribe his intromis- 
sion, in prejudice of his competitor, either to that title from which 
he was beat, or to any other equally insufficient. (3) He who has 
a sovereign right in his person to a subject will not be allowed 
to ascribe his possession to any other right which he may have 


acquired as accessory to the first. 


A large part of this treatise is taken up with the acquisition 
and ownership of heritable property. The corresponding doctrines 
in regard to moveable property are to be found in the law of Con- 
tract and in the presumption of ownership from possession. The 
only moveable subjects which require separate treatment are ships 
—hereafter to be dealt with—and the rights discussed in sections 


16A and 16B of this title. 
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16A. Monopoly :—Patents, Designs, Trade Marks.—In England 21 James ©. c. 
under James I., and in Scotland during the Usurpation, monopolies ¢: a tae 
were done away with. But in the English Act—which was extended 
to Scotland at the Union—exception was made of privileges for 1 B.C. 104. 


Brown, 1842, 
fourteen years or under “of the sole working or making of any ot &V. 437; 


manner of new manufactures within this realm to the true and first 107 07-8 itt rio 
inventor and inventors of such manufactures”—the object being 

to reconcile the interests of the public and of inventors of useful 

novelties by allowing the public immediate access to these on terms 

and free use of them subsequently, and encouraging ingenuity by 

the hope of an adequate reward. The necessary condition was 

added later that the invention claimed should be disclosed in a 

written specification, so as to warn off infringers and inform other 

inventors and the public of what they were free to do. The law 46-7 V.c.57; 
was amended and consolidated in 1883 by a statute which also c. OB ia Ve 
deals with Designs and Trade Marks. That statute and subsequent oe aa 
amending statutes have been in turn amended, and in parts con- 

solidated, by the Patents and Designs Act, 1907. Briefly stated, 7 zaw. VI. c. 29. 
the rules in regard to patents are as follows:—Any one, British or 

foreign, a corporation or joint applicants, or, within six months of 

the death of the inventor, his representative, may take out a patent. 

The applicant must send an application in the prescribed form to 

the Patent Office in London accompanied by a provisional or a com- 

plete specification—the first of which describes the nature of the 

invention, and the second of which particularly describes the same 

and in what manner it is to be performed, and contains usually at ees 1890, 
the end a statement of claim; and both must be accompanied by 
drawings, if required for clearness. The Comptroller of Patents, 
on report by an examiner, either passes the application ; or refuses 
it as not fairly descriptive or not in form; or orders it to be 
amended, subject to appeal to the English Attorney or Solicitor 
General. If only a provisional specification is put in with the 
application, the complete specification must be lodged within six aa © 
months (or an extended period) thereafter. This document goes 

through a similar ordeal, and must be substantially in agreement Vickers, sup. 
with its predecessor. Investigation is also made to ascertain 

whether the invention claimed has been anticipated in any 


specification deposited in the United Kingdom within fifty years 7 Haw. Val 


7 Edw. Vil. ¢. 
29, ss. 9 and 11. 


7 Edw, VIl.c 
9,5. 4. 


7 Edw. VII. ¢. 
29, ss. 24, 25. 
Fiat Motors, 
{1911] 1 Ch. 66. 


For interna- 
tional arrange- 
ments, 

7 Edw. VIL. 
Cree es ols 


7 Edw. VII. c. 29, 
s. 18 (2) (3) (5). 

7 Edw. VIL. c. 28, 
S220. 

Oswald, 1848, 

10 D. 969. 


Neilson, 1842, 
4 D. 1187, 5 D. 
86, 6 D. 51; 

Dunlop, 1903, 
10S.L.1T. 417. 
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next before the date of the application. This may lead to accept- 
ance, amendment, or notice of prior specifications being incorpor- 
ated; but it is no guarantee of validity. The acceptance by the 
Office must (unless there be delay through appeal) be given 
within a year, or (on payment of a fee) fifteen months after the 
application. It is then advertised, and the application, specification, 
and drawings are thrown open to public inspection. The grant of 
the patent may be opposed on certain specific grounds before the 
Comptroller within two months ; after which, if passed or unopposed, 
it is sealed, recorded in the register of patents, and dated as of 
the day of the application. During the interval between the 
dates of the application and of the sealing the inventor has 
the right to use the process without prejudice, this immunity 
being known as “provisional protection.” After acceptance of the 
complete specification, and before sealing, the patentee has 
the same rights as if it had been sealed at the date of 
acceptance, except the right to sue in respect of infringement. 
The Court, on petition, may revoke a patent after three years 
from its date, or grant a compulsory licence, where the reasonable 
requirements of the public have not been satisfied, ¢g., if the 
patent has been worked wholly or mainly outside the United 
Kingdom, or the patentee has not adequately used the invention 
or has not granted licences on reasonable terms. A patent has 
effect throughout the United Kingdom and the Isle of Man. 
Provision is made for amendments of a specification; for com- 
pulsory licences when the patent is not being sufficiently worked ; 
for registration in the Office; for assignation; for the grantee 
obtaining, by petition to the Court, extension of the term of 
fourteen years, by not more than seven, or, in exceptional cases, 
fourteen years, &c. The patent is now good against the Crown 
as well as against subjects; but the Crown may dictate its own 
terms, if no agreement can be arrived at. A patent is moveable 
property. The main objections which may be taken to an alleged 
patent are these:—(1) That the alleged invention is not the 
proper subject-matter of a patent, eg., is a mere principle, not 
a new contrivance applied to new objects or to old objects, or 
a new combination of old parts, or a new method of applying an 
old thing, or an old thing deprived of what was formerly regarded’ 
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as essential, or an ingenious application of materials to a new 


purpose. (2) That the complete is not in conformity with the Baitey, 1878, 


aye ae ae : ; woe BR Hla 18s 
provisional specification. (3) That the invention or part of it is Hutchison, 1888, 


aes eve 15 R. 644; 
not useful for the purpose indicated. (4) That it is not novel, Brown 270) 
TF. 97. 


having been anticipated in some book or prior patent, or by 


public use within the realm—that use being not merely experi- Gin, 1895, 23 R. 


: Cec 371; Hutchison 

mental, though it may have been covert. But the exhibition of sup’; Pickard, ’ 

: : : : bata 2 : ; 1892, 19 R. HLL. 

an invention at industrial exhibitions, officially recognised, does 56; Rose, 1894, 
21 R. 1107. 


not prejudice the inventor, provided he has given notice of his Neilson; Bailey, 
sup. 


intention to exhibit and applies for his patent within six months. eae 
29, s. 45. -+ 


(5) That the patentee is not the first and true inventor. (6) That NOT, Os 165, 


4 F c 3 aes . *1] Stewart, 1883, 
the specification is not intelligible to a workman of ordinary skill 1 S35@. Mato. 


in the craft affected—the drawings being taken as merely illustra- QP qss"19 ik 


; mn : . H.L. 20; White. 
tive and not supplementary to its terms. (7) That it fails to 1897’ 34 BER 
bee : - . 714; Gwy % 
distinguish the old from the new—which objection ought now to 18é, 13 R. 684. 
E : © ; ; Hecla Foundry 
be avoided by the device of appending a statement of claim. Co. 1889, 16 

5 3 Z .L.27; Heath, 
By the same statutes, registered Designs have a copyright for [1898] A.C. 499; 


3 Dover, [1910] 

five years, if new and applicable to an article of manufacture, or 2 Ch. 25. 
a substance artificial or natural, not being sculpture. The period 
may be extended for a second or third term of five years, on 
application by the proprietor, who (as defined by the Act of 1907) 
must be the author of the design, or someone deriving title from 
him for good consideration or by devolution. 

Trade Marks ave protected both at common law and by statute. 
At common law no one can copy a trade mark or appropriate any oo 1887 
part of it, if by this “passing off” unwary purchasers—members of Sais — 
the public—may be induced to believe that they are getting goods Fayton, [1901] 
made by him to whom the mark belongs. To let in the remedy, ee 
the goods sold need not be inferior to those indicated by the pirated © )»- 
mark ; and fraud has not to be proved. The right to the mark is 
thus a species of property. These marks were first dealt with by 
statute in 1875; and the law at present stands on the Trade Marks 5 Edw. Vil.c. 15 
Act, 1905, which consolidates and amends the provisions of a series 
of earlier statutes. Under the Merchandise Marks Act, 1887, the 50 & 51 V. c. 28. 
forgery of a registered trade mark or its eters aye toe Bel 
to other goods is a criminal offence. Registration is equivalent Sc. 1163. 
to public use; if is primd facie evidence of the validity of the 


original registration and of subsequent assignments and transmis- Dewar, 1899, 
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Boord & Son, sions; and, after seven years, the original registration is taken 
e as valid in all respects unless obtained by fraud or in contravention 
of the Act. Proceedings in vindication of a trade mark cannot be 
taken unless, being capable of registration, it has been registered ; 
or if, having been in use before 13th August 1875, it has been 
refused registration. It must in order to be registered consist of 


Crosfield, [1910] OF contain (briefly stated) one of these particulars, viz., a name 
1 Ch. 130. : : : : : . . . 
represented in some distinctive manner ; a signature; a distinctive 


Farbenfabrik, device, mark, brand, heading, label, or ticket ; an invented word or 

[1894] 1 Ch. 645, 

Balt, {1894 3 Ch. words; a word or words having no reference to the character or 
; Hjorth, ; ; ; 

[1910}2Ch. 64. quality of the goods, and not being a geographical name or 


a surname. Redundant or non-distinctive parts of a trade mark 
may be disclaimed. The distinctive device may be a portrait. 


Cee uss7} The invented word may have reference to the character or quality 

Eastman, [1898] r ist i i i : 

AO Bil? More of the goods, but must not consist in merely misspelling, or add- 
lia, (18972 Cin. + 1: : ‘ 

ww ee a ing a usual suffix to, ordinary English words. A name is not 

1909] 1 Ch. 736. 

“Uneeda,” [1905] 


1 Ch. 783. Shes bec : 
Christy, (1904) it has a better known significance. And provision is made for 
h. 696 


geographical, merely by being the name of some obscure place, if 


Poor & Son registering certain marks used before 13th August 1875. The 
, S.C, 1326 


ue Vu. * registration of a trade mark registered without sufficient cause or 
wrongly may be expunged or rectified by the Court on application 
by a person aggrieved. Rules are issued by the Board of Trade 
dividing goods into classes. A trade mark is transmissible only 
in connection with the goodwill of the business concerned with 
the goods for which it is registered. 


Trade Names are protected only by the common law, which 


Thompson, follows the same principles as ir b i 
Rens Pp nee n regard to marks. One man is 
Bayer ee not entitled to sell his goods under such circumstances by the name, 


Pinet, [1898}1 Ch. x p RSs : . 
ae or the packet or the mode of making up the article, or in such 


Co. [1899] A. j i 1 
a: 83. a way, as to induce the public to believe that they are the manu- 


1884, TL R. 506. . , 
Bevel 1684, facture of some one else. Whether the circumstances lead to this 


LI R. 1072. . F . 

Gaiiular Co., inference is a question of fact. The name of a person or words 
1899, 1 F. HL. 

2, 2 forming part of the common stock of language may become so 
teddaway,[1896] 

AC. 1K i ats ‘far associated with the goods of a particular maker that it is 
Kinne 

S.C. 246. capable of proof that the by ; 

Pe ccs p p ; use of them by themselves without 
A.C. 239. explanation or qualification by another manufacturer would deceive 


the purchaser into thinking that he was getting the goods of the 
former, But this will not usually be the case where descriptive 
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terms which are in medio are used. In supplement, it may be IreBrinsmeac 

remarked that the law does not prevent one using his own name el 

in trade, so long as he does not do so in such a way as to 

deceive and represent his business to be that of a rival who has puniop Pnew- 

the same name. It is lawful for one to trade as having been id 1902, SC 

“late of” or “late with” a firm or employer if there be no ne 

contract to the contrary and no fraud committed. A professional rain. Account- 

designation may be protected against piracy. ae 
Goodwill is the expectation that customers will go to the same see PRUs ig 

place of business for their wares, or buy them from the old trader eae 

or his successors in business ; even, perhaps, that patients or clients 

_will go to the successors of a professional man. It is the connec- Bain, 1878,5R 

tion formed, together with the circumstances, whether of habit or Ch, a no 

otherwise, which tend to make it permanent—what constitutes 17. rae 

the difference between a business just started and one which has 

acquired a goodwill. The former trader has to seek out his customers 

from among the community as best he can. The latter has a custom 

ready made: he knows what members of the community are pur- 

chasers of the articles in which he deals and are not attached by 

custom to any other establishment. A trade mark can be assigned 

only with the goodwill of the business, and dies with it. Goodwill ikaw, ae 

may be sold. The vendor bars himself from representing that he 

is continuing the old business, and therefore cannot use the old 

trade mark or solicit the old customers. But he may set up for Trego, [1896] A.C 


; David, [1899 
himself in the old trade. Goodwill is part of the assets of a firm, ch. 318 Ca 


[1904] 1 Ch. 685. 
and to be dealt with as such; but the mere receipt of part of the Pell pies 
profits of a business by a person, in respect of the sale by him of Hughes: 180, 
the goodwill, does not make him a partner. It may be partly He. Trs. 
heritable and partly moveable, locality and personal confidence De ae 
being both elements in most cases. 

16B. Literary and Artistic Property ; Copyright.—Prior to publi- 
cation, the right of an author in his work, whether it be literary, Walter, (1900) 
artistic, scientific, or other, depends on the common law of property. 1 Mansell, (1908) 
If his ideas take no tangible form, a publication of them by some 
one else may be morally, but is not legally, a wrong. But the 
abstraction of a manuscript or other product of the author’s skill 
and industry is theft, aggravated greatly if publication follow. It 


is also illegal to publish what the author has meant for and Prince Albert, 
De G. & Sm 


652, 1 Mac. & G. 


25. 

Dodsley, 5 B.S. 
509; Cadell, 
M. “Literary 
Property,” 
Ap. 

Ww Fite, 1881, 
8 R. 896. 
Caird, 1887, 
14 R. HL. 37 
5-6 Will. IV. 
c. 65. 

Ward, Tock & 
Co., [1906] 2 Ch. 
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In Scottish, differing from English, 
but the writer 


confined to private circulation. 
law the recipient of a letter becomes its owner ; 
may interdict, and obtain damages for, publication, except by pro- 
duction in Court, or in vindication of character, or where the writer 
is employed by the publisher upon the terms that the copyright shall 
belong to the employer. Lectures may or may not be published 
by the hearer, according to the contract expressed or implied in the 
admission to hear them. The public performance of a play (unless 


i| 1Ch. 101; 


| White, 1890, 


|| Ch. 218; Harper, 
|| 1892, 20 R. 133; 


0. 
Lawrence, [1904] 
Waiter, toto 
A.C. 5, 


Duck, 1883 3, 13 
Q.B.D. 843. 


to a limited audience) is publication; but the public issue of a 
dramatic piece in printed form does not deprive the author of his 
performing right. And the exhibition of a picture publicly is no 


Borthwick, 1888, Warrant for unlicensed reproduction of it. There is at common law 


eee a right to prevent “ passing off” a literary work in such a way as to 
be fitted to deceive a purchaser, on the same principles as in cases 
of mercantile trade names. 

After general publication—in the full sense thus indicated of 
communication to the public—the ownership ceases. In its place 
a statutory right may be secured, whose aim—as in the case of 
patents—is to encourage authorship, and not unduly restrain the 
public from the use of that which has come to be in medio. This 
is copyright—the sole and exclusive liberty of multiplying copies 
of an original work or composition for a fixed or ascertainable period. 
There is much confusion in the statutes, and no more than the 
briefest sketch of their provisions can be attempted here. The 
56V.c.45,s.9, Most important subjects of copyright are, of course, books, includ- 
pen ve. ing any volume, part of a volume, Bee sheet of letterpress 
or music, map, plan, and probably a newspaper. The: protected 
period is the life of the author and seven years beyond, or forty- 
two years from the date of publication, whichever period is the 
longest. If the first publication is posthumous, the copyright 
| Alesanden, Ast, belongs to the proprietor of the author’s manuscript. 

of originality demanded cannot be formulated in a rule; it is really 
a jury question in regard to what is reasonable use of existing 


materials. There may be copyright in notes, though the text 
is old; 


Boosey, [1900] 
MO hy 122. 


Macmillan,[1906] 
/ . art 
HW} 1 Ch. 107. 


The amount 


18 R. 223. 


' Lamb, [1893]1 annotated in directories, shop catalogues, railway time- 
tables, prints without letterpress, and translations. 
take place without dishonest intent. 


undue quotation, 


Piracy may 
It may take the form of 
or purely mechanical abridgment. No proceed- 


| Leslie, 1894, 
PATS DIBREYE 
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ings can, however, be taken, unless there has been an entry of 
the work and (if there has been assignment) of the assignee’s title 5: ee 
in the Registry of the Stationers Company in London. Provision Liverpool 


Brokers, [1897] 


is also made for the furnishing of gratuitous copies to the British ae 


Museum without, and to certain other libraries after, demand. 
Periodicals are copyrighted by the publisher, subject to a reversion Ss. 18, 19. 
of the right to the articles therein after twenty- -eight years to the Fohnson, (1894) 


3 Ch. 663. 
author, who can meanwhile restrain separate publication; but 


encyclopedias do not fall under this rule. ee 
Yh. 318 
Engravings, prints, and lithographs are protected for twenty- [1904] ASC U1. 


eight years by special Acts. Maps, charts, and plans are $7. YjU%.° 2, 
protected by these Acts as well as under the Copyright Act. SW iL TV.¢ 


Dramatic pieces and music are treated as books, but there is a’ ate, 11908)" “0: 
: : : ‘ 1 KB. 821. 
separate protection of the right of representation. The two rights ~ 


are distinct, and may be separately assigned or infringed. Musical 


works are protected by summary procedure from piracy by hawking 2 Edw. VII . 
5; 6 Edw. VIL. 


copies. Paintings, drawings, and photographs are protected for 6 38; Hraieiy 
; 311 K. B. 275. 
the life of the author and seven years more. Sculpture, models, ae vie 
osh Ps 


and casts have a term of fourteen years, with an additional period 5F. 670. 
Millar & Lang, 


of like duration if the author survives the first. A design for 198, 1681.1" 
56; [1908] 1 Ch. 


sculpture has protection to this extent, but is not protected by the ee 


Patents and Designs Act, 1907. BP Geo iI. ©, 56. 
Copyrights are moveable property, and are transferable by ee 
assignation in the usual way, or, alternatively, by entry in the aa 
Register ; but this statutory mode does not apply to photographs, 
paintings, drawings, or the right of representation unless it accom- s 6. oe jacy, 
panies copyright of the play or music. 893. 
The right of foreigners to copyright in the British dominions 
is regulated by Orders in Council under the International Copyright 
Acts, 1844-1886, and the right of British subjects to copyright in a 
foreign country, by the law of that country. 
16C. Qualifications of Ownership.—Ownership is presumptively 
absolute and exclusive, subject only to certain legal qualifications 
which are inherent in the conception. Conventional limitation or 
burden is never presumed. Among inherent qualifications may | 
be mentioned liability to expropriation, taxation, and natural 
servitudes ; also in case of feudal property, tenure and its incidents. 


Conventional qualifications (apart from engagement or contract) 


ipa 


7? 


964, 


Bradford Corp., 
[1895] A.C. 587 ; 


Ersk. Inst. 2, 


+ By Py. 
966. 


Allen, [1898] 
A.C. 1. 
Glassford, M. 


App. Property, 


7; Dunlop, 
Hume, 515. 


Deas, Railways. 


Buccleuch, 
1911, S.C. 


8-9 V.c. 19. 
ss. 6-16. 


Ame 
Vac: 


nded, 23-4 
106. 
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include real burden, real security, conventional servitude, entail, 
trust, protected succession. 

#mulatio vicini—It is laid down in the Roman law and in 
certain Scottish text-books, that proprietors are restrained by law 
from using their property emulously to their neighbour’s prejudice ; 
in other words, that a thing, otherwise lawful, may, if threatened 
or done merely in spite or malice, be prohibited or reduced on the 
ground of the motive; but the cases cited from our decisions give 
no countenance to the doctrine, and it is unknown in France, 
England, and America. At all events, wherever the lawful act 
of the proprietor tends to his own advantage, though it should 
prove detrimental to his neighbour, law allows him to use what 
is his own at pleasure. One right, however, may from its nature 
be subordinate in its exercise to another. 

Compulsory Surrender.—Every State or Sovereign has a power 
over private property, called by some lawyers dominium eminens, 
in virtue of which the proprietor may be compelled to sell his 
property for an adequate price, where an evident utility on the 
part of the public demands it. When promoters of public under- 
takings applied to Parliameut prior to 1845 and 1847 for powers 
which could not always be obtained by agreement, the conditions 
which the Legislature thought fit to impose were contained in a 
series of provisions, which were practically the same in all Acts 
dealing with similar matters. The expense entailed by the repeti- 
tion and the risk of error or undetected variances from practice 
were so great that in these years the “Clauses Acts” were passed, 
consolidating these formal provisions for the purpose of having 
them incorporated by reference in special Acts passed in future. 
These Clauses Acts relate to matters so diverse as Companies, 
Railways, Markets, Gasworks, Commissioners, Waterworks, and 
Harbours, and the model provisions which were framed to meet 
the common case of lands and other heritable subjects having to 
be acquired by the proprietors were collected in the important 
statute called the Lands Clauses Consolidation Act, which in its 
Scottish form is 8 & 9 Vict. c. 19 (1845). It deals in the first 
place with the purchase of land by agreement, enabling those who 
possess as administrators or by limited title to sell either for a 
price or a feu-duty or ground-annual; and this part of the Act: 
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is frequently alone incorporated. It then goes on to prescribe gs. 17 seq. 
the mode of obtaining a compulsory surrender in return for com- 

pensation. Most of the effects of a contract of sale are operated 

by receipt from the company of a “notice to treat” for a purchase. 

Failing agreement as to the amount of compensation, resort is had 

to arbitration, or to the sheriff with or without a jury, common or 

special, according to the value put on the subject. The interest of 

tenants for a year or less, and of other tenants, is similarly valued, gs. 112-5. 
except that in the case of yearly tenants compensation is fixed by 

the sheriff and cannot be submitted to arbitration ; and provision 

is also made for the cases of commoners, bondholders, and holders ss. 93-106. 

of annual charges on the land. The promoters must, if the owner 

wishes, take and pay for the whole of a building of which they ss. 90-2. 
only require part, and also small portions of intersected lands Caledonian Rly, 
which have been rendered useless to him. On the other hand, eee 
superfluous land, 7e., land which the company has no use for, 

actually or in reasonable prospect, ten years after their works gs. 120-4; G.w. 
should have been completed, falls, unless sold by it, to the ad- THE 383, 
joining property, or to that from which it had been taken. 
Facilities are given for provisional entry on the lands before s. s4. 

the amount of compensation is fixed on depositing a sum in 

security thereof, and for application and investment, at the Ss. 67-79. 
company’s cost, of the compensation awarded to limited owners. 

A bonus varying from 10 to 30 per cent. is added to the selling 

price on account of the compulsion. The principal controversy 

which the Act has raised relates to the nature of the subjects 

for which compensation can be demanded, as described in the 

48th and 6lst sections. These provisions mention not only the 

lands required and interests therein, and damage done through 
severance from the other lands of the owner, but also compen- ss. 67-79. 
sation for “otherwise injuriously affecting such other lands by 

the exercise of the power.” Where part of an owner's land is 

taken he is entitled to compensation for injurious affection to the 
remainder of his lands on proving that damage is likely to result 

thereto from the execution on the land taken of works for the 

purpose of the undertaking, and from any alteration in the 
character of the property which these works are likely to cause. 

Where no part of an owner’s land is taken he has no claim under Bssex, 14 A.C. 


Brand, L.R. 
44H.L. 171. 


8-9 V. c. 33, s. 6. 


M‘Carthy, L.R. 
7 HL, 243 ; 
Walker’s Trs. 
1882, 9 R. H.L. 
19; Hamilton, 
1886, 12 R. 710. 
Inf. 2, 6, 5. 
Sup. 1, 5, 18. 


@) 


Sup. 1, 5, 11. 
Sup. 1, 5, 18. 


Peebles, 1903, 
5 FF. 932. 


Tif. 3,3 3, 8- 
10s. 
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this Act for injurious affection to his land, though, under the 
Railway. Clauses Act, the Waterworks Clauses Act, and other 
Acts, an owner, though no part of his land is taken, is entitled to 
compensation for injury to his land. The injurious affecting must 
have been caused by the construction (not the use) of the authorised 
works, and by a physical interference with a right, public or private, 
which the owner or occupier is by law entitled to make use of in 
connection with the property,—i.e., by an interference which, but 
for the parliamentary powers, would have given the claimant a 
right of action, not shared with the public,—and which adds to 
the market value of the property. 

16D. Ownership of certain things is subject to qualification in 
respect of the use to which they are destined. Of this kind are— 
(1) The res publice of the Romans, the property of which was in the 
State, and their use common to all the members of it, as navigable 
rivers, highways, bridges, &c. By our feudal system some of these 
are inalienably vested in the King, chiefly for the benefit of his 
people, and they are called regalia majora. (2) Regs universitatis, things 
which belonged was in property to a particular corporation or 
soviety, and whose use was common to every individual in it ; but 
in Scots law both property and use of such things are subject to 
the regulations of the society, as town-houses, corporation halls, 
market-places, churchyards, &c. 

Things appropriated for the service of God, as churches, church- 
bells, communion cups, &¢., which by the Roman law were reckoned 
the property of none; but by ours, such things are the property of 
the heritors, kirk-session or congregation, and may be disposed of 
or sold on proper occasions, and others substituted in their room. 
Thus, churches may be removed from place to place, and church- 
bells or communion cups, when they become unfit for use, may be 
sold, either by the heritors or by the kirk-session with their consent. 
The right which is sometimes acquired by private persons in the 
seats of a parish church is not, in strict speech, ownership, but 
is confined to the special purpose of attending divine service ; and 
may be taken from the acquirer if he remove to another parish, 
and if the increase of the parishioners, to all of whom the common 
use of the church belongs, make a division of the area necessary. 
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TIT. I1.—OF HERITABLE AND MOVEABLE PROPERTY AND RIGHTS 


1. Origin of the Distinction.—The law of Scotland, like that of 
most nations of Europe which have not adopted or imitated the 
Code Napoléon, has two standards of proprietary right and title— 
one applicable to immoveable property and its accessories, according 
to the spirit and arrangements of the feudal system; the other 
applicable to moveable property, according to the principles of 
common law, differing in many important respects from the feudal, 
and derived partly from native custom, partly from Roman law. 
The distinction extends into the region of incorporeal property. 
The fundamental difference occurs in the rules of succession or 
inheritance ab intestato, which diverge materially according as the 
property falls under the one standard or the other. From that 
fundamental difference has arisen the division and nomenclature of 
property and rights to be explained under this title. Those subject 
to feudal rules are styled “heritable,” and those subject to common- 
law rules are, for distinction, styled “moveable.” These terms are 
singularly unhappy, inasmuch as they are neither explanatory nor 
antithetical ; but they are too firmly established to be displaced. The 
distinction obtains, however, apart from international questions and 
matters of jurisdiction and form of title, in many other relations 
besides succession, ¢.g., between wife and husband; between the 
heir in heritage and the younger children, widow or husband of 
a deceased person ; between purchaser and vendor of land; between 
heritable creditor and the ordinary creditors or trustee in bank- 
ruptey ; between adjudgers or inhibitors and creditors using moveable 
diligence; between the parties entitled to liferent and single escheat; 
between fiar and liferenter’s representatives ; and between landlord 
and tenant. The first-mentioned parties in all these groups have an 
interest to maintain that a thing or right is heritable (or legally 
identified with the land), and the others to maintain the opposite. 
All but the last two groups are bound practically by the same rules, 
except in cases of constructive conversion. In these two, the rules 
relating to fixtures differ from those obtaining in the other groups— 
as to the first in a slight, as to the second in an important, degree. 

2. Heritable Property and Rights; Land, &c.; other Corporeals. 
—Feudal property generally, and in particular land and its pertinents 


(1-3) 


Robson, [1897] 
1 Ch. 182; 
Cochrane, 1891, 
18 R. 1208 ; 
Jamieson, 1900, 
STG 


Inf. ss. 8, 10a. 


Inf. 8. 128. 


4,9 
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and accessories—under which are comprehended minerals, houses, 
mills, fishings, teinds, servitudes—all things fundo anneza, and rights 
(whether made real or not) relating to such things, are heritable ea 
sud natura. 

(6) 2A. Rights bearing a Tract of Future Time.—From a fanciful 
similarity, in point of permanence, to the great feudal idol—land— 
Hill, 1872, 1M. Tights bearing a tract of future time—e.g., an annuity for a certain 
| Ewing, M5476. term of years—were and still are classed as heritable property. 
| Leases of land or other heritable property are heritable, both as 
Inf. 2, 6, 9. they have a tract of future time, and as statute has given to them, 

| in certain respects, the effect of real rights in land. 
3. Moveable Property and Rights.—On the other hand, every 
corporeal thing that moves itself, or can be moved, and is not united 


» to land, as household furniture, corns, cattle, cash, together with the 
I rights relating thereto, is moveable property. Incorporeal things, 
if not connected with or assimilated in law to heritable property, 
though bearing a tract of future time, such as patents, copyright ; 
arrears of rent, feu-duties and annuities, and of interest even though 
the capital sum be heritable, are also moveable property. Industrial 

Sup.2, 1,13, COPS, Moreover, including probably plants in a nursery garden and 


cea tsp, hay of the second crop, while still attached to the land are treated, 


118. 96. ee | 
Chalmers’ Trs, at least as between owner and bond fide possessor, as moveable 
1909, S.C. 761. ; ; : 
oo under the rule messis sementem sequitur. These two kinds of crop 
are certainly moveable as between landlord and tenant. 
3A. Obligations for Money.—Debhts (nomina debitorum), whether 


due by account, bill, promissory-note, bond, or otherwise, are in 


i Douglas, M. general moveable property. The exaggerated predilection which 
iii o0U4 5 ray, 150d, . a . : . 
21D. 709. formerly existed for feudalism led to various kinds of property 


i which are naturally moveable being swept into the heritable 
category—among others heirship moveables (now abolished). For 
the like reason personal bonds and other obligations for money 

Ramsay, M. bearing a clause of interest, though naturally moveable, were 

| 1866, 4 M.1087. held to become heritable property (feuda wpecunie) when the 

! term of payment of the principal sum or (if earlier) of interest 

was passed. The adjection to a money obligation of real security 

| Ss 2 = = ; . 5 

ii Colvie's Trs., over heritable property, as also the exclusion expressly or tacitly 

) of the executors of the creditor, formerly made the debt heritable 


property from the first. Some traces of these ideas still remain. - 
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Personal obligations for money are still heritable property from the 1661, ¢. 32. 
first if the creditor’s executors be excluded ; and though there be eee 
no such exclusion, if they bear a clause of interest they still become a 80. air 
heritable to certain effects as soon as the term of payment of the 
principal or (if earlier) of the interest is past, 7.¢., quoad the fisc and 
the rights of the creditor’s spouse. And though heritable securities 312 V. ¢. 101 
(other than ground annuals and securities by way of ex facie absolute G Guth ir ney 
conveyance of heritable property, which are both still heritable from ee 
the first and to all effects except confirmation and death duties) are 
now moveable property in intestate succession, in other respects 
they are still heritable, guoad the fisc; the rights of the creditor’s 7 RSS Hare, 
spouse and children ; form of title ; oA as ground of jurisdiction. BIS V. One. 
4. Money Obligations taken to Heirs.—A bond which is made (1,13) 
payable to heirs, without mention of executors, descends not to the 
proper heir in heritage, though heirs are mentioned in the bond, but 
to the executors ; for the word heir, which is a generic term, points 
out him who is to succeed by law in the right; and the executor, 
being the heir in mobilibus, is considered as the person to whom such 
bond is taken payable. But where a bond is taken to heirs-male, or 
other special line, or to a series of substitutes nominatim one after 
‘another, such bond is heritable, because its destination necessarily Hare, supra. 
excludes executors. Where the creditor assigned a money obliga- Kennedy, M. 
tion taken to heirs, excluding executors, to his eldest son and _ his 
heirs though without repeating the express seclusion of executors, 
it was held prior to 1868 to continue heritable in the person of the 
eldest son. But the author thought that if it were so assigned to 
a stranger and his heirs it would probably go to the assignee’s 
executors, since the exception in the statute of 1661 arose not from 
the debt being heritable ex sud natwré (bonds excluding executors 
being in their nature as really moveable as others), but from the 
destination of the creditor, which could not be interpreted to 
regulate the succession of an assignee over whom the creditor had 
no power ; but the point has not been settled by decision as regards 
simple personal obligations without heritable security. The author’s 
view is applied, however, by statute to heritable securities in which 
the creditor assigns, conveys, or bequeaths such a security to himself 
or any other person without repeating the exclusion of executors. 


5. Change from Moveable to Heritable-—Moveable property (14, 15), 


Baillie, 1859, 
21 D. 838; see 
Kinnear, 1876, 
BOD: 
Robertson, M. 
0489. 


E. Stair, 1827, 
2W.&5S. 614. 


Malloch, 1867, 
5 M. 335. See 


Day, [1898] 2 Ch. 
510. 


Inf.s. 128. 
(16) 


Wishart, M. 
§552. 


Sup.s. 3. 


Scott, M. 3362. 


1-2 V.c. 114. 


Reid, M. 5585. 
Gray, M. 5581. 
Douglas, M. 
5576, 5 B.S. 793. 
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may be made heritable by destination. Thus a jewel or any 
other moveable subject may be provided to the heir in heritage. 
And the destination, if it be properly expressed, has this effect 
though it should not be carried into execution. Hence, a sum destined 
by a marriage-contract to be settled on heirs in heritage is heritable, 
though no actual settlement should be made in pursuance of the 
destination. This arises from the right competent to every pro- 
prietor to settle his property on whom he pleases; and is well 
illustrated by one side of the law of conversion, whereby money 
directed by a truster in his settlement to be laid out on land, 
houses, &c., or in purchasing these, becomes through the direction 
itself heritable, even when the trustees neglect to carry out the 
intention. Money required to complete improvements begun by the 
deceased on the scale he intended is in the same position. And the 
rule is further illustrated by the case of fixtures destinatione. 

6. Change from Heritable to Moveable.—Heritable rights do 
not become moveable by accessory moveable securities; the herit- 
able right being in such case regarded of old as the jus nolilius, 
which drew the other after it. By our former law, requisition by 
a creditor in a right of annualrent made the sum in the right 
moveable, which before was heritable. This seems to have pro- 
ceeded not so much from the indication thereby given of the 
creditor’s purpose to have his money, as from the old style of 
heritable bonds bearing requisition, by which the creditor’s re- 
quisition and the subsistence of the real right of annualrent were 
made incompatible ; so that, the real right being dissolved, the sum 
could remain no longer heritable. In other cases, therefore, where no 
such specialty occurs, the creditor, though he should discover an 
intention to have his money, does not thereby alter the nature 
of the debt: thus, though the obtaining of a decree implies in it 
a demand of the debt by the creditor, it does not make a heritable 
sum moveable; thus also, though a charge given upon letters of 
horning, or the equivalent modern diligence, by a creditor is the 
strongest indication of his purpose to recover payment, and has the 
effect of a conversion, yet a charge on a bond excluding executors 
has not the effect to make the sum moveable. 

6A. Severance.—Parts of heritable property when severed from 
the main subject—e.g., timber cut down, stone or minerals won, 
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materials of a building pulled down—become moveable. The same Martin, M. 5457 
principle applies to arrears of annuities, feu-duties, rents, and other 
fruits of heritable property—the passing of the term of payment 
operating as constructive severance. (17) 

7. Price of Lands.—Where lands are voluntarily sold either 
by a formal disposition or even by a minute of sale, or are 
surrendered to a company under the Lands Clauses Act, the price Heron, 1856, 


or compensation (when ascertained in the last-mentioned case) and Kelinstle Co, 
‘ at 


money recovered under a fire insurance policy for heritable property Stewart, Be 
destroyed by fire is moveable property. But in judicial sales for eee 
the behoof of creditors, the debts continued heritable till payment 
or conveyance to the purchaser. 

8. Constructive Conversion in Settlements.—A direction or 
power contained in a settlement to alter the nature of the property 
included therein may affect either the succession of the testator 
or that of the beneficiaries. Conversion from moveable to heritable . 
has already been referred to. Conversion from heritable to move- 
able, with the first of these results, is brought about by a direction 
to sell and pay the proceeds to the testator’s heirs. This is held 
to mean his heirs in moveables. But if the realisation is for certain 
purposes only, which do not exhaust the estate, there is no change Cowan, 1887, 
in regard to the surplus ; and, if the trust purposes or some of them Thomas, 1858 
lapse, the direction to convert falls to that extent. The second ~~ 
result is of more importance. Suppose that a beneficiary dies purie, um. 4624. 
vested in a right under a settlement which disposes of heritage. 
If there be nothing to the contrary the beneficiary’s heir in heritage 
—not his heirs in mobilibus—succeeds to the heritage. If there be, Buchanan, 1862, 
on the other hand, a direction to sell the heritage, the heirs eee 
mobilibus take the share as constructively converted. If only 
a power to sell is conferred on the trustees, the question turns 
on this other—whether or not the power must be construed as 
amounting in the circumstances of the case to a direction—whether 
realisation is or is not “indispensable to the execution of the trust.” 
The use of such words as “pay over,” “free proceeds,” and the like Ady.Gen.,, 1854, 


1 Macq. 760; 


is not decisive. The intention is to be gathered from the whole pa 
te : Sim, 1895, 22 R. 

scope of the settlement taken in connection with the nature of the a 1895, 22 R 
‘ o : . ar ; ic Duncan’s Trs., 

property dealt with in it. The number of shares into which the Qos 7) 


fa 8 -arded and Shepharas’ Trs., 
succession has to be divided has been sometimes regarded and “hephards Trs 


1885, 12 R. 1193; 
Anderson, 1895, 
22 R. 254. 


Playfair’s Trs., 
1894, 21 R. 836 ; 
M‘Call’s 'Trs., 
1901, 3 F. 380; 
Watson’s Trs., 
1902, 4 I. 798 ; 


Steel’s Trs., 1902, 


40 S.L.R. 202. 


Hogg, 4 Pat. 581. 


(19) 


Nasmith, M. 
5483, 
Steuart’s Ans. 
voce “Sub- 
stitutes.” 


(20) 


Sup. s. 10a. 


Sup. s. 1. 
Sup. s. 3. 
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sometimes not regarded as an important element ; but the fact that 
they have to be distributed at different periods—for example, at 
the coming of age of children—is decisive in favour of conversion. 
It is not settled whether the date of conversion is that of the 
testator’s death or that at which it becomes plain that the power 
must be exercised. Constructive conversion in a settlement is a 
testamentary act, and therefore cannot affect the legal rights of 
husband, widow, and children, nor the nature of the diligence 
by which the property may be attached. 

9. Rights Heritable in some, Moveable in other Connections.— 
Certain subjects partake, in different respects, of the nature both 
of heritable and moveable. Bonds secluding executors, though 
they descend to the creditor’s heir in heritage, are payable by the 
debtor’s executors without relief against his heir in heritage ; since 
the debtor’s succession cannot be affected by the destination of the 
creditor; and, on the same ground, an obligation to employ a 
sum, due by a moveable bond, in favour of the heir of a marriage, 
is heritable as to the creditor, because of the destination, but it 
continues moveable as to the debtor. A bond taken to a creditor, 
and failing him, to a substitute, was, in the opinion of some lawyers, 
in so far moveable, before 1868, that the creditor could bequeath 
it by testament; and yet it would not descend to his executors : 
and the method of completing titles to it by the substitute after 
the creditor’s death is still by service as heir of provision, which is 
a method of transmission proper to heritage. 

10. Tempus inspiciendum.—Al]l questions whether a right be 
heritable or moveable, must be determined, except perhaps in the 
case of constructive conversion, according to the condition of the 
subject at the time of the ancestor’s death. If it was heritable at 
that period, it must belong to the heir in heritage ; if moveable, it 
must fall to the executor or heir in mobilibus without regard to any 
alterations that may have affected the subject in the intermediate 
period between the ancestor’s death and the competition. Similarly 
the nature of the subject at the time of marriage, vesting, dilipones 
done, the ish of a lease, &c., determines the rights of parties in the 
other cases, in ule a determination of this question is of moment. 

11. Apportionment of Periodical Payments.—It has been 


stated above that payments of feu-duties, rents, &., which are 
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made periodically, are regarded as moveable when they fall due 
—till which time they have no separate existence. The interest 
of money, even if due by an heritable bond, vests at common law 
de die in diem. By statute—the Apportionment Act of 1870—the 334 V.c. 35, 8. 2 
same result is brought about universally, except in two isolated 
cases. Prior thereto, and to an earlier Act, whose scope was more 
restricted, sums (other than interest) payable at terms did not vest 4-5 Will. TV, 
in the creditor till the term day had arrived, and his executors got” 
nothing in respect of his having survived any part of the preceding 
term, however large. In these cases the Acts mentioned apportion 
the periodical payments due for the broken term between heir and 
executor, vendor and purchaser, &c., in proportion to the number 
of days the creditor has lived into the term or the vendor has 
retained the property. The question is complicated in the case 
of rents—more especially of farm rents—by the doctrines of legal Wigan, 1908, 
and conventional terms, which will be explained on a later page. rnf.2 a 25a. 
The two exceptions relate to premiums of insurance, and minister’s Latta, 1877, 5 R. 
stipend and ann under the Act 1672, c. 13. ro 

12B. Fixtures.—The question whether a corporeal moveable thing 
which has been actually or constructively attached to an immove- 
able thing, such as the land or a building, follows the fortunes of 
the latter, or may be regarded as separable from it, has given rise Brand's Ts. 
to much subtlety of distinction. It may arise in all of the situations 16. ’ 
figured at the outset of this chapter. In all of them except in ques- 
tions between fiar and liferenter’s representative, and between land- 
lord and tenant, the rules are the same as in questions between heir 
and executor ; and the former of these exceptions differs so slightly 
as to call for no further comment. As between seller and pur- nisbet, 1880, 
chaser the terms of the contract must be looked to. The rules laid Lochs 1891, 
down in cases other than those which arise between landlord and - ae 
tenant are shortly as follows. The amount and nature of the 
annexation must first be observed. If it be such that to disannex Fisher, oe 
would injure materially either the moveable or the immoveable thing, Dowall, 1874, 
there is a presumption against separation. The same result follows hae 104, 21 


‘Lay, 
if the fixture is essential to the enjoyment of the fruits, or to the we 2 oe a 


use of the principal subject, or has a special adaptation thereto. AO oe 1 

But the dominant consideration is the intention of the annexation, 1 *B-’7- 

—whether it was for the improvement of the heritage or for the Parsons, 14 W.R. 
10 C . 


Miller, 1894, 
21 R. 658. 


8 Edw. VII. c. 64, 
s. 20. 


Kinnear, 1876, 
. 705. 


M. Bell, Con- 
veyancing ; 
Begg, Conv. 
Code. 


(3) 


5, 6) 
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better enjoyment of the fixture. In questions between landlord 
and tenant, as to the right of the latter to remove fixtures put up 
by him, the same rules obtain—at least in non-agricultural subjects 
—where the annexation was made for ornament, convenience, or 
domestic use. On the other hand, trade fixtures—however solidly 
attached—may always be removed at the close of the tenancy, if 
they can be disannexed in specie, or at least in such a state that 
they can be reinstated in specie. A statutory provision is made 
with regard to fixtures placed on subjects to which the Agricul- 
tural Holdings Act applies. Articles are constructively fixtures, and 
inseparable, when they are really moveable parts of the principal 
subject—such as the key of a door or cover of a well. Attempts 
to introduce the law of heirlooms into Scotland have met with 
indifferent success. 


TIT, I1].—OF THE CONSTITUTION OF FEUDAL TENURE 


i. Origin of Feudal Law.—Rights connected with land and its 
accessories in Scotland are based on principles of feudal law. 
The feudal system owed its origin partly to the Roman law and 
more largely to early German customs, and some at least of its 
first improvements, to the Longobards; whose kings, upon having 
penetrated into Italy, the better to preserve their conquests, found 
it their interest to make grants of great part of the conquered 
provinces to their principal commanders, to be again subdivided 
by them among the lower officers, and to be held throughout 
under the conditions of fidelity and military service. 

2. Consuetudines Feudorum.—The continental feudal constitu- 
tions and usages were first reduced into writing, about the year 
1150, by two lawyers of Milan, under the title of Consuetudines 
Feudorum, and have been subjoined to Justinian’s Novels in almost 
all the earlier editions of the body of the Roman law. None of the 
(serman Emperors appear to have expressly confirmed this collection 
by their authority ; but it is generally agreed that it had their tacit 
approbation, and was considered as the customary feudal law of all 
the countries subject to the empire. No other country has ever 
acknowledged these books for their law; but each state has formed 
to itself such a system of feudal rules as best agreed with the genius ~ 
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of its own constitution. In feudal questions, therefore, we are 
governed, in the first place; by our own statutes and customs; 
where these fail us, we have regard to the practice of neighbouring 
countries, if the genius of their law appears to be the same with 
ours; and should the question still remain doubtful, we may have 
recourse to those written Books of the Feus, as to the original plan 
on which all feudal systems have proceeded. 

3. Definition of Feu; Superior; Vassal.—The feudal grant got 
the name, first of beneficium, and afterwards of feudum; and was 
defined,—A gratuitous grant of land, to be held by the grantee 
of the granter under conditions of homage fealty and military 
service; the radical right of the lands still remaining to the 
granter. Under land, in this definition, are comprehended all 
rights or subjects so connected with land that they are deemed 
a part thereof; as houses, mills, fishings, jurisdictions, patronages, 
&e. Though feus in their original nature were gratuitous, they Cons. Feud. 1, 6. 
soon became the subject of commerce; services of a civil or Cons. Feud. 2, 
religious kind and payments in kind or money came to be sub- | 
stituted in place of military service; and now, of a long time, 
services of every kind have been entirely dispensed with in certain 
feudal tenures. He who makes the grant is called the superior, 
and he who receives it the vassal. If the granter be himself a 
vassal his grantee is sub-vassal and himself mid-superior. His 
superior is mediate or over-superior quoad the sub-vassal. The 
subject of the grant is commonly called the feu; though that myp.2,4,2. 
word is at other times, in our law, used to signify the particular 
tenure of feu farm. A feu granted by a vassal is properly a sub- 
feu. The interest retained by the superior in the feu is styled 
dominium directum, or the superiority, which was originally the 
ownership of the feu, subject to the more or less precarious right 
of the vassal; and the interest acquired by the vassal the dominium 
utile, or the property, which was originally usufruct or tenancy, and 
a mere burden on the superiority. The relations are now reversed 
—the vassal’s right is ownership, the superior’s burden. The word 
fee is promiscuously applied to both. 

4, Allodial Property.— Allodial property, in contrast to feudal, (8) 
is enjoyed by the owner independent of a superior. In Scotland 
all moveable goods are allodial; lands only in exceptional cases. 


Smith, 1903, 
5 I. 680. 


Fraser, 191], 
S.C. 145. 


(13) 


(16) 
1609, cc. 3, 4; 
1661, c. 25. 


1690, c. 28. 


1700, c. 3. 
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All subjects, immoveable as well as moveable, were allodial by 
the Roman law; but by the strict feudal system, the Sovereign, 
who can have no superior, can alone be allodial owner of land. 
Subject owners must hold in tenure of the Sovereign or some 
mid-superior. With us no lands are allodial except those of the 
King’s own Crown property; the superiorities which the King 
reserves in the lands of his subjects; manses and glebes, the 
right of which is completed by the presbytery’s designation, 
without any feudal grant; udal lands in Orkney and Shetland ; 
and lands held on statutory title. 

5. Who can feu.—The Sovereign or any subject owner in dominio 
utili of an immoveable subject may feu it to another, provided he 
be not debarred by statute or by the nature of his right. Professed 
or known Papists were debarred by 1695, ¢. 26, from granting 
gratuitous deeds in prejudice to the heir; but this Act is in 
desuetude. 

6. Who can receive a Feu.—All persons who are not disabled 
by law may acquire and enjoy feudal rights. Persons excommuni- 
cated were at one time incapable of possessing their own lands. 
Papists could not formerly purchase a land-estate by any voluntary 
deed. But these disabilities have long ceased. Formerly aliens 
who owed allegiance to a foreign prince could not hold a feudal 
right without naturalisation ; and, therefore, where such privilege 
was intended to be given to favoured nations or persons, statutes 
of naturalisation were necessary, either general or special, or at. 
least letters of naturalisation by the Sovereign ; but now aliens may 
acquire, hold, and dispose of property, whether heritable or movye- 
able, within the realm. There are no Mortmain Acts in Scotland. 

7. What may be feued.—Every heritable subject capable of 
commerce, except moveable property made heritable destinatione, 
and leases, may be granted in feu. 

8. Original Feudal Investiture or Infeftment.—Feudal tenure 
is first constituted by an original charter which required formerly 
to be followed by symbolical tradition called seisin, the modern 
By 
original charter we understand that probative written conveyance, 
which is the legal evidence of the superior’s will to grant the feu to 
the vassal and of his precept 6dr mandate (formerly express, now: 


equivalent for which is registration in the Register of Sasines. 


TOL] OF THE CONSTITUTION OF FEUDAL TENURE 149 


implied) for tradition of the land to the vassal to be holden de me, 
i.¢., the granter. Charters de me granted by subjects were some- 
times called base rights, from bas (lower), and sometimes private, 
because before the establishment of our records they were easily 
concealed from third parties, the nature of all which will be more 
fully explained later; but base right came to have a more special 
and limited signification in connection with alternative manner of 
holding. 
9. Its Constituent Parts.— The first clause in an original (i, 22,23) 
charter which follows immediately after the name and designation 
of the granter is the narrative or recital, which expresses the causes 
inductive of the grant. In the dispositive clause the subjects made 
over are identified by particular verbal description of special bound- 
aries or march-stones, or by reference to plan, or by specification 
of area measurements or possession, or by such other characters 
as may sufficiently distinguish them, or by a short reference to a 
particular description in an earlier recorded conveyance, with the 
name of the county, or burgh and county, in which the subjects are 31-2 Vv. c. 101, 
situated. In this clause is also expressed the order of succession 3-8 V. c.94,8. 61. 
and limitation of the fee, which were, by our more ancient style, 
inserted in the clause of tenendas. A charter regularly carries right 
to no subjects but what are contained in the dispositive clause, 
though they should be mentioned in some other clause of the 
charter. If there be discrepancy between the clauses, the dis- Farquharson, 


t. 380 ; peo 


6 
positive rules, except where there is a reservation in the tenendas 1865, “3M. 821 
: Sinclair, 1867, 


alone. An ambiguity in the dispositive clause may be cleared up a lag Le 
by other parts of the deed. It is no longer necessary in any inter HL, ee ee 
vivos conveyance of heritable property that the word “dispone” 3! V-« 101, 
should be used, but there must be some word expressive of de 31-8 Ve. 94, 5.16 
presenti conveyance. A will or mortis causd conveyance needs no de 
presenti disposition, or even any words of direct conveyance at all. 

10. The Tenendas.—The clause of tenendas (from its first words, (24) 
when written of old in Latin, tenendas preedictas terras) expresses the 
particular tenure by which the lands are to be holden. 

The Reddendo.—The clause of reddendo (from the words reddendo (24) 
inde annuatim) specifies the particular duty or service which the 
vassal is to pay or perform to the superior in return for the grant ; 
and hence the duty itself, to which the vassal is subjected, has got 32-8 V. ©. 94, ss. 


37-8 V. c. 94, 
ss. 23-4. 


31-2 V. c. 101, 

s. 8; sees. 119. 

See D. of Mon- 

trose, 1863, 1 M. 
L, 25. 


31-2 V. e. 101, 
ss. 8, 119. 


See inf. 2, 6, 25a. 


D. of Montrose, 
sup.; M. Bread- 
albane’s Tys., 
1842,1 B. Ap.1; 
Aberdeen Fund, 
1903, 10 S.L.T. 
451. 

Sinclair, 1846, 

5 B. Ap 353. 
37-8 V.c.94,s. 50. 


(25, 26) 


Horsbrugh’s 
Tr., 1886, 14 R. 
67. 
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the name of the reddendo. The return in modern charters must be 
definite in amount and date of incidence. 

10A. Assignation to Writs and Rents, &c.—There follows, in the 
modern form, a clause of assignation to writs and evidents, which in the 
short form now used under authority of the Titles to Land Consolida- 
tion Act of 1868, means an absolute and unconditional assignation to 
such writs and evidents, and to all open clauses and precepts if any, 
and to all unrecorded conveyances to which the disponer has right. 

The clause of assignation to vents in its statutory form, “I 


assign the rents,” imports, unless specially qualified, an assignation 
to the rents to become due for the possession following the term 
of entry according to the legal and not the conventional terms 
unless in the case of forehand vents, in which case it shall be held 
to import an assignation to the rents, payable at the conventional 
terms subsequent to the date of entry.. The clause of entry, which 
used to appear in this place, comes now before the senendas. 
Another clause is inserted binding the superior to relieve the vassal 
from casualties and public burdens due on account of the lands 
prior to the date of entry, and from feu-duties and casualties due to 
the over-superior in all time coming. If further relief is meant it 
should be specially stipulated. When thus inserted in an original 
charter the clause transmits in favour of all vassals, on the ground 
of privity of estate. If the relation of superior and vassal does not 
subsist between the alleged debtor and creditor the clause must, in 
order to transmit, have been specially assigned, or transmitted by 
service, so as to set up privity. 

11. Clause of Warrandice ; Personal Warrandice.—Warrandice, 
which arises in conveyances of every kind, is an implied or express 
contract defining how far the granter shall be responsible that the 
right conveyed shall be effectual to the receiver. It may be either 
personal or real. Personal warrandice is either (1) “simple,” that the 
granter will do no voluntary act in prejudice of the right—and this 
sort, which is confined to future deeds, is implied and usually granted 
expressly in donations ; or (2) “from fact and deed,” by which the 
granter warrants that the right shall not be hurt by any act of his, 
done or to be done, voluntary or compulsory. This is implied and 
usually expressed where rights are compounded for less than the sums 
contained in them, and in assignations of jus crediti with reference to: 


i: 171, | OF THE CONSTITUTION OF FEUDAL ‘TENURE vil 


moveable property ; and sometimes the clause is so conceived as to 
reach also to the deeds of the granter’s ancestors or authors from 
whom he himself derives his right; or (3) “absolute,” (contra omnes 
mortales ; at all hands and against all deadly) whereby the right is 
warranted against all legal defects and conventional burdens and 
limitations in it, not attributable to the grantee himself, which may 
carry it off from the receiver, either wholly or in part. Where a sale 
of land proceeds upon an onerous cause, the granter usually grants Christie, 1898, 


‘ ; . 25 R. 824 
and is bound to grant,—and though no warrandice be expressed, is Riddel, M1. 


liable by implication in,—absolute warrandice. But express excludes 1 Dees” 
implied warrandice. The warrandice may be expressly qualified to Se 
suit the agreement of parties. The short statutory formula, “And 312 y.¢.101, 
I grant warrandice,” means in any conveyance of land in the sense Dore. 26, 8.20. 
of the Titles to Land Consolidation Act of 1868 (whether onerous Macalister, 1866, 
or gratuitous), or in any assignation of a registered long lease, ” ee 
absolute warrandice as regards the land and the writs, and war- 
randice from fact and deed as regards the rents. In any other 
conveyance it would mean such warrandice as law would imply in 
the circumstances. In conveyances of land it is usual to except 
expressly feu-rights, leases, and rights of possession, reserving right Ceres Sch. Ba, 
to challenge on any ground not inferring recourse on the granter. 1s Ea 
12. Scope thereof.—Warrandice cannot extend to burdens which (27, 29) 
may affect the subject after the grant, whether they shall arise from 
misfortune (¢.g., inundation) or from statute ; for the receiver, as he watson, Mm. 
has the whole benefit arising from its improvement after that period, — 
must run all the hazards of its deterioration. Nay, this doctrine auchintuin, M, 
holds where the supervening burden is imposed under the authority ee 
of a public law prior to the grant, unless the receiver, who is 
presumed to know the burden which by law may be imposed on 
the subject, has taken care to secure himself against it by express 
warrandice or obligation of relief, on the terms of which will depend 
the scope of the grantee’s recourse. It will be presumed not to extend 
to burdens imposed by supervenient laws ; and the question whether 
a burden imposed by statute is a new one and thus not relieved Dunbar’ rs, 
against, will depend on novelty of incidence—on the class of people 22, nd cases 
rated or taxed—and on novelty of application—on the object of the — ~ 
exaction. Gratuitous grants by the Crown imply no warrandice ; 


and though warrandice should be expressed, the clause is ineffectual, 
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| from a presumption that it has crept in by the negligence of the 

Crown’s officers. But where the Crown makes a grant not jure 

. corone, but. for an adequate price, the Sovereign is in the same case 

| with his subjects, and liable to the same degree of warrandice with 

| them, according to the nature of the right. Absolute warrandice in 

the assignation of a debt imports only that the debt is really due, 

and free from all legal exceptions, but not that the debtor is solvent; 

Liddel, M.16594, and this holds though the sums contained in the debt should be 
warranted to be effectual to the assignee. 

(30-32) 13. The Effects of Warrandice.—Absolute warrandice, in case of 

eviction, affords an action to the grantee against the granter for 

Welsh, ses making up to him all that he shall have suffered through the defect, 


ee ie conventional burden, or limitation of the right, and not simply for 
ougall, , 


£0. 1; Spens, his indemnification by the granter’s repayment of the price to him. 
ay olf Je 


This obtains not only in irredeemable but in redeemable grants, for 
Sandilands, M. in both the warrandice strikes against all defects in, and conven- 
. tional burdens and limitations of the right itself; yet, as warran- 
dice is penal, and consequently stricti juris, it is not easily presumed, 
nor is it incurred from every light servitude that may affect the 
subject. Regularly the grantee, when the eviction is threatened, 
ought to intimate his distress to the granter, that he may defend the 
right granted by himself; but, though such intimation should not 
Clerk, M. 16605 be made, the grantee does not lose his right of recourse, unless it 
14045. shall appear that in the process of eviction he has omitted a relevant 
defence, or subjected himself to an incompetent means of proof. 
Downie, 31 Jan. A purchaser is not bound to defend a hopeless case, provided he 


8 
Mel, 1s42, give due notice. An action of relief may be raised before actual 
im eviction, if it be imminent, or the right of relief is disputed. 
il (28) 14. Real Warrandice.—Real warrandice is either—(1) Express, 
il whereby, in security of the lands principally conveyed, other lands, 
ny called warrandice-lands, are also made over, to which the receiver 
"| may have recourse, in case the principal lands be evicted; or (2) 
Tacit, which is constituted by the exchange or excambion of one 
piece of ground with another ; for if the lands exchanged are carried 
B, Melrose, M. off from either of the parties, the law itself, without any paction, 
3678. '“ gives that party immediate recourse upon his own first lands which 
he had given in exchange for the lands evicted, even though a third 


person should have acquired a real right in them prior to the - 
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eviction. But this holds only where the grant by which the lands 
are exchanged is expressly said to be an excambion. 
15. Precept of Seisin.—The charter concluded before 1858 with 
a precept of seisin, which was the mandate by the superior, granter 
of the right, to his bailie, for giving seisin or symbolical tradition to 
the vassal, or his attorney, by delivering to him the proper symbols. 
Possession was, in the infancy of feus, given by the superior himself 
to the vassal, in presence of the pares curiw (the name given to the 
co-vassals, who were equal to one another in the superior’s court) ; 
and this was styled the proper investiture, by which the vassal’s 
right was completed unico contextu. Precepts or letters of seisin, 
when they were first introduced, were made out in writings separate 
from the charter; but all precepts on charters flowing from the 
Crown had to be engrossed in the charter or disposition by Act 
1672, c. 7, which by custom was soon extended to the case of all 
precepts without distinction. Any person, whose name was inserted 
in the blank left in the precept for that purpose, or without such 
insertion, could execute the precept as bailie ; and whoever had the 
precept of seisin in his hands was presumed to have a power of 
attorney from the vassal for receiving possession in his name. These 8-9 ee 
precepts, after being simplified in 1845, were made unnecessary in 312 Vie. 101, 8.5. 
1858, and are now never used. 
15A. Charter of Novodamus.—This is a form of charter whereby 
the superior grants of new (de novo) subjects previously feued, 
with or without variation. It is the strictly correct mode of 
effecting a change of the conditions of tenure. Such charters have polheian str, 
the effect of an original grant as to these subjects, and consequently ee oe 
imply a release to the vassal of all burdens affecting the property eR 
prior to such grant. They are generally no more than renewed 
rights of some subject that had been formerly granted to the vassal ; 
yet every subject contained in the charter of novodamus, and not 
already conveyed elsewhere by the superior, is deemed to be con- Cadell, 7 F. 606. 
veyed to the vassal, though there should have been no antecedent 
title to it in his person. It is in form an original charter. 
15B. A Charter becomes Real only after Seisin.—An original (48) 
charter not perfected by seisin or by the registration which has now 
come in its place, is a right merely personal, which does not transfer rn. 3, 1,1. 


Hyslop, 1 M. 563. 
tl» property. A seisin of itself bore no faith without its warrant. Alston, 16 R. 625. 


Maguire, 1909. 
S.C. 1283. 


(34) 


Cr., p. 187 (18). 


Cr., p. 238 (2). 


St. 2 3, 16. 


(36, 38) 


St. 2, 3, 18. 


King, M. 12,523. 


8-9 V. c. 35. 


Sasine=seisin, 
and usually soe 
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It is the charter and the seisin or registration on the superior’s 
warrant joined together that constitute the feudal real right of 
tenure, and secure the receiver against the effect of all posterior 
seisins or infeftments, even though the charters on which they 
proceed should be prior to his; and, still more, against all qualities 
burdening his author’s right, contained in latent personal declara- 
tions or back-bonds and against all latent trusts, securities, and 
personal rights and equities which have not been rendered litigious 
before his seisin or registration. 

16. Instrument of Seisin.—Evidence of seisin took of old the 
form of an instrument or attestation of a notary that possession was 
symbolically given by the superior or his bailie to the vassal or his 
attorney ; and it sometimes got the name of infeftment, though the 
latter word, in its proper sense, signifies the whole feudal right. 
For a long time, the appending of the bailie’s seal to the superior’s 
charter or precept, and sometimes his separate declaration that he 
had given seisin, completed the vassal’s right, without the attesta- 
tion of a notary. But afterwards a notarial instrument came to be 
considered as a necessary solemnity, not suppliable either by a proof 
of natural possession or even of the special fact that the vassal was 
duly entered to the possession by the superior’s bailie. 

17. Symbols once used in Seisins.—The symbols by which the 
delivery of possession was expressed were :—for lands, earth and 
stone ; for rights of annualrent payable furth of land it was also 
earth and stone, with the addition of 2 penny money ; for parsonage 
teinds, a sheaf of corn; for jurisdictions (now abolished), the book 
of the court ; for patronages (now abolished), a psalm-book and the 
keys of the church ; for fishings, net and coble; for mills, clap and 
happer, &c. The seisin had to be taken upon the ground of the 
lands, except where there was a special dispensation, as in the seisins 
of Nova Scotia. Seisins given, not by the bailie in virtue of a 
precept, but proprus manibus of the granter, were generally used in 
rights granted to wives, children, or other conjunct persons. When 
such seisin was neither subscribed by the granter nor supported by 
a separate warrant from him, it was null, being the bare assertion 
of a notary. In 1845 it was made unnecessary—and it thereupon 
ceased to be the practice—to give sasine on the lands, and a short 


spelt in modern writ—called nevertheless an instrument of sasine—was substituted 


writs. 
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for the old cumbrous ceremony and instrument. By Acts which 212 v ¢. 76,51; 
passed in 1858 and 1860, relating, respectively, to non-burgage and 2 ee 
to burgage subjects, even this document and the registration of it 

were dispensed with, and registration of the charter or conveyance see next section. 
itself in the register of sasines, in pursuance of a warrant of registra- 

tion, was made equivalent, both in the ordinary case and also where 

' sasine propriis manibus was formerly in use. These provisions are 31-2 V.c. 101, 
combined and re-enacted in the Titles to Land Consolidation Act, 1868. ~ : 

18, Registration of Seisins.—A short abbreviate of all seisins, (39, 40) 
whether flowing from the Crown or from a subject, was directed 1540, c. 79; 1555, 
to be entered into a record of Exchequer, for the benefit of a Vegme 
having interest ; but a more certain provision was made in the reign 
of James VI. for the security of purchasers and creditors, by 
an unprinted statute passed at Falkland, 31 July, and recorded in 
the books of sederunt, 3 Nov. 1599; and by another, made in the Now in Thoms. 
year thereafter, mentioned in the index of the unprinted Acts, Tid a3. 
1600, No. 34, whereby the full tenor of seisins, &c., was to be 
registered in the secretary’s register within forty days after their A.s. 6 Jan. 1604. 
date, under the certification of nullity. These statutes were but 
little observed, wherefore a third Act was made (1617, c. 16), 
directing all seisins, and other real rights therein mentioned, to be 
registered within sixty days after their date, either in the General 
Register of Seisins at Edinburgh, or in the register of the particular 
shire appointed by the Act; which, it must be observed, is not, in 
every case, the shire within which the lands lie. But now all 
deeds which can be recorded in the Register of Sasines may be so 
recorded at any time during the life of the person on whose behalf 31-2 v.c.101, 
they are presented for registration. They are forthwith noted in po 
a minute-book kept for the purpose, and engrossed at large as soon as 
possible. Each royal burgh, with a few exceptions, has its register 1681, s. 11. 
of sasines, in which conveyances of lands held burgage were recorded, 
and in which such writs as relate to lands held burgage immediately 
prior to Ist October 1874 must still be recorded. Other particular 37-8 v.c. 94s. 25. 
registers were abolished in 1868; but the General Register in 31-2 V. c. 64. 
Edinburgh is so kept that the writs applicable to each county or 
registration district appear in separate presentment-books, minute- 
books, and volumes. For facility of search the minute-books and Zuid. ss. 9, 10. 
indexes thereof are printed and distributed. 


| 
| 


(40, 41) 


Kibble, 16 June 
1814, F.C.; 
Young, 1848, 

2 Ross, L.C., 
L.R. 81. 

1567, c. 27; see 
31-2 V.c. 101, 
Ssnlolweos. 


Burnet, M. 
13550. 
1681, c. 11. 


(42) 
1686, c. 19. 


1696, c. 18. 


1693, ¢. 13. 
1693, c. 14. 
31-2 V. c. 101, 
s. 142. 


31-2 V. c. 64, s. 12. 


(44, 45) 


Bank of Scot- 
Jand, M. 16404. 
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19. Effect of Registration. Burgage Subjects. — The Act of 
1617 does not, as the two former, declare unregistered seisins 
null; they are indeed declared ineffectual against third parties, 
but this is done without prejudice to their being used against the 
granters and their heirs. It is now settled, however, that this 
saving clause was valueless, and that an unrecorded instrument of 
sasine was void for all purposes. From this statute were excepted 
seisins of burgage-tenements, probably from an opinion of the 
exactness with which the town-clerks, who alone could be notaries 
thereto, booked them in their protocols or registers, which lay 
open to all the lieges; but, as this exactness sometimes failed, 
burgage-seisins were afterwards ordained to be registered in the 
books of the burgh. 

20. What is considered as Registration.—The attestation of the 
keeper of the records, on the back of the seisin, that it was registered, 
was formerly deemed a sufficient registration. But as this weak- 
ened the security intended from the records to singular successors, 
the actual booking of seisins, and of other writings presented for 
registration, is now required. Seisins and other writs regularly 
recorded are preferable, according not to their own dates but to 
the dates of their registration ; and the date of entry in the minute- 
book is held to be the date of registration. If two or more writs 
relating to the same subjects reach the register by post at the same 
time, they are deemed to be recorded contemporaneously. The aim 
of registration of this kind is publication; but a simple mode has 
been devised for using the record of sasines as a register for 
preservation and execution; and extract may then be issued 
without abiding the actual booking of the writ. 

21. Crown's Right constituted without Seisin; Union.—Infeft- 
ment necessarily supposes a superior by whom it is given; the 
right, therefore, which the Sovereign, who acknowledges no 
superior, has over the whole lands of Scotland, is constituted jure 
corone without seisin. In modern law infeftment may be taken 


. by registering a charter or conveyance, no matter how many pieces 


of land, adjoining each other or discontiguous, are included in it, 
and no matter of how many superiors they may be held. Prior 
to 1845 it was different. In several parcels of land that lay 
contiguous to one another one seisin served for all, unless the right 
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of the several parcels were either holden of different superiors or 
derived from different. authors, or enjoyed by different tenures 
under the same superior. In discontiguous lands a separate seisin 
had to be taken on every parcel, unless the Sovereign had united 
them into one ténandry by a charter of union; in which case, if 
there was no special place expressed, a seisin taken on any part 
of the united lands would serve for the whole, even though they 
were situated in different shires. The only effect of union was to 
give the discontiguous lands the same quality as if they had been 
contiguous or naturally united; union, therefore, did not take off 
the necessity of separate seisins in lands holden by different 
tenures, or the rights of which flowed from different superiors, 
these being incapable of natural union. Where the Sovereign 
united lands, he generally, in the clause of union, declared the 
symbol of earth and stone to be sufficient for expressing the 
delivery, not only of the lands themselves but of all other feudal 
rights or subjects conveyed by the charter, let them be ever so 
different in their nature, ¢.g., fishings, mills, patronages, &c. 
22. Barony.—The privilege of barony carries a higher right — qa, 47 
than union does, and consequently includes union in it as the lesser 
degree. This right of barony can neither be given unless by the st. 2, s, 45. 
Crown nor transmitted by subfeu; but the quality of simple union 
being once conferred on lands by the Sovereign, might be communi- stewart, M. 6623. 
cated by the vassal to a sub-vassal. Though part of the lands 
united or erected into a barony be sold by the vassal to be holden 
a me, the whole union is not thereby dissolved ; the part sold as 
well as what remains unsold retains the quality. A barony title has Montgomery, 2 
still some advantages as a basis for prescription of right to the ta 63° a 
minor regalia. These and all other feudal privileges had to be 
granted in the charter, not in the seisin: for the seisin was not 
intended to confer any new right, but merely for completing such 
right as was before given by the charter. 
23. All Gonventional Real Burdens and Conditions must be (49, 50,51) 
inserted in the Investiture.—No quality (not being inter naturalia 
of the relation of tenure) which is designed as a lien or real burden 
on a feudal right can be effectual against singular successors, if it be 
not inserted in the investiture. By our former practice the burden ry. Monboddo, 
must have been fully expressed in the seisin, which is made public oo 


158 OF THE SEVERAL KINDS OF HOLDING [B. II. 


Smith's Grers, by the record; but it was found that a general reference in the 
eee seisin to the burdens (being naturalia of the tenure) specially con- 
tained in the charter was sufficient to make a real burden ; for that 
37-8 V.c.94,8.32. the charter was truly a part of the investiture. And real burdens, 
like other stipulations affecting land, may be validly imported into 


Cowie, 1893, a deed by reference to another deed recorded and applicable to the 
en * Jand or to the estate of which it forms a part. The burden must be 
Babanting m. Clearly laid on the lands, not merely on the disponee, and in the dis- 
M. App. Perso positive clause of the charter. If it take the form of an obligation 
and Real, 5; Ld. 


Lovat, Roberts. to pay money, the sum must be fixed and certain and the creditor 
App. 355. i “ is Nite é 
Edinburgh must be identified. If it take the form of a condition—an obliga- 


1B, Sligo, tion ad factum prestandum in the future—its pecuniary value need 
not be ascertainable. In all cases the burden or condition, to be 
real, must enter the record ; must not be contrary to law or incon- 
sistent with the nature of the property burdened; and must not 
Aberdeen be useless or vexatious or contrary to public policy. If it conforms 


Tailors, 1840, 


po nee: to these rules it need not be framed in any technical form of words 

1888, Dee nor fenced by an irritancy. Real burdens, in the narrower sense, 

40; seems.2,8 may now be conveyed, restricted, or extinguished in the same 
manner as other heritable securities; and preferences depend on 
the date of recording in the Register of Sasines. 

Mactagzert, 23A.—In general, conditions in original charters are available 

Nifiolson, 10, only between superior and vassal, but they may be so expressed as 

. to create a jus quesitum and reciprocity of right and obligation in 
favour of co-vassals. The same applies to conditions in dispositions 


a mé, with regard to co-disponees. 


M. Bell, Menzies, TIT. IV.—OF THE SEVERAL KINDS OF HOLDING 


Wood, Convey- 
ancing; Begg, 


ee cone 1, Ward - Holding. — Feudal subjects are chiefly distinguished 

by their different manners of holding, which were either ward, 

20 Geo. Il.c.50, mortification, blench, feu-farm or burgage. Ward-holding, now 
. . : 

abolished, was that which was granted for military service. Its 

proper reddendo was military services, or services used and wont ; 


by which last was meant the performance of service whenever 


Es ; : : 
the superior’s occasion required it. As all feudal rights were 


originally held by this tenure, ward-holding was in dubio presumed. 
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Hence, though the reddendo contained some special service or yearly 
duty, the holding was presumed ward if another holding was not 
particularly expressed. 

2. Feu-Farm-Holding.—Feu-farm-holding is that whereby the (5, 6) 
vassal is obliged to pay to the superior a yearly rent in money or 
grain, and sometimes also in services proper to a farm, as ploughing, 
reaping, carriages for the superior’s use, &c., nomine feudifirme. It 
has a strong resemblance to the Roman emphyteusis, in the nature of 
the right, the yearly duty payable by the vassal, the penalty in case 
of not punctual payment, and the restraint frequently laid in early 
times upon vassals by their charters not to alien without the 
superior’s consent ; but all-clauses de non alienando are prohibited by 
the statute for abolishing ward-holdings ; and conditions made after 20 Geo. 11. c. 50, 
Ist October 1874, to the effect of prohibiting subinfeudation, are, 37-8 Vic. 94, 8. 22. 
by the Conveyancing Act of that year, declared to be null and void. 
A right of recal or of pre-emption in favour of the superior may MiBhoy, 1902, 
still be reserved ; but provisions for preparation of conveyances by STV c, 94, s. 22 
the superior’s agent alone—made to secure insertion of clauses in ee: 
the superior’s favour—are now also unenforceable. This kind of 68.6 
tenure (which was a development of the tenure of socage long 
obsolete) was introduced for the encouragement of agriculture, the 
improvement of which was considerably obstructed by the vassal’s 
obligation to military service. The statute which first mentions 
it is 1457, c. 71, though it appears to have been a tenure known in 
Scotland as far back as Leges Burgorum. C. 100. 

3. Blench-Holding. — Blench - holding (not unlike the feudum (7) 
francum of the Lombards) is that whereby the vassal is to pay to 
the superior an elusory yearly duty, as a penny money, a rose, a 
pair of gilt spurs, &c., merely in acknowledgment of the superiority, 
nomine albe firme. This duty, where it is a thing of yearly growth, 
if it be not demanded within the year, cannot be exacted there- 
after; and where the words si petatur tantwm are subjoined to 
the reddendo, they imply a release to the vassal, whatever the 
quality of the duty may be, if it is not asked within the year. The 
Lords of Exchequer were prohibited to exact money as the value 1606, c. 14. 
of such blench-duties as are by the charter payable not in money, 
but in other subjects, as a pair of gloves, a stone of wax. By our 
present practice such duties are sometimes converted in the investi- 
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tures themselves into a certain sum in money; but, even where 

Clerk & Scrope, they are not, their value continues to be exacted by the Crown, 

pa according to a fixed scale, or, where the reddendo is not therein 
noticed, the market value. 

@, 9) 4, Burgage-Holding.—Burgage-holding is that by which burghs- 

royal hold of the Sovereign the lands which are contained in their 

Or. p.81(6). charters of erection. This, in the opinion of Craig, does not con- 

stitute a separate tenure, but is a species of ward-holding, with this 

specialty, that the vassal is not a private person, but a community. 

And indeed, watching and warding, which is the usual service 

contained in the reddendo of such charters, might be properly enough 

said, some centuries ago, to have been of the military kind. As 

the royal burgh is the King’s vassal, all burgage-holders hold 

1567, ¢. 27. immediately of the Crown. The magistrates, therefore, when prior 

to 1874 they received the resignations of the particular burgesses, 

and gave seisin to them, acted not as superiors, but as the King’s 

bailies specially authorised thereto. The transaction was till 1860 


narrated in an instrument of resignation and sasine. In that year 
the ceremony and the instrument were dispensed with; and it 
became sufficient to record the disposition with warrant of regis- 


tration. Entry by confirmation was all along incompetent, and 
the disposition therefore never contained a precept of sasine. 
Subinfeudation was always out of place. And each burgh had or 
might have its register, wherein alone conveyances might effectu- 
ally be recorded. These were the main distinctions between 
31-8 Vc. 94 8, 25. burgage and feu holdings. But by the Conveyancing Act of 1874 
Mags. 1872, it is enacted that thereafter there shall be no distinction between 
them, as regards the provisions of the Act—that is to say, as 
regards conveyancing and the completion of titles ;—that burgage 
| subjects may be feued; but that writs affecting lands theretofore 
| held burgage shall still be recorded in the burgh registers. 
i! Property held in this tenure is now virtually allodial. 
i) 1581, ¢. 28, to 4A. Ground Annuals.—In virtue of a series of Scots Acts, land 
D. Buccleuch, which had before the Reformation belonged to the Church may 
| 


or may, if he choose, take out, a title from the Crown, while a Lord 
Inf. 2, 10,12. of Erection has right to a yearly exaction out of the land, which is 
erroneously — since there is no relation of superior and vassal 


| 1890, 18 R. 3. ed ae 
come to be in this position, that the actual proprietor either holds, 
| 
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between the creditor and the debtor, or the relation may be brought 
at once to an end—called a feu-duty, and more accurately a ground 
annual. Similarly where land was subdivided—as for building 
purposes—and it was incompetent to arrange for a feu-duty (there 
being a prohibition against subinfeudation or the subjects holding 
burgage), the device of reserving a ground annual was adopted. 
This is a real burden laid on the lands of a fixed annual payment. 
If, as is usual, it is accompanied with a personal obligation on the preety 
part of the disponee, he and his representatives do not get rid of it aS 
if he sells the subjects. 

5. Mortification.—Feudal subjects, granted to churches, monas- 
teries, or other societies for religious or charitable uses, are said 
to be mortified or granted ad manum mortuam, either because all 
casualties must necessarily be lost to the superior, where the vassal 
is a corporation which never dies, or because the property of these 
subjects is granted to a dead hand, which cannot transfer it to 
another. In lands mortified in times of Popery to the Church, 
whether granted to prelates for behoof of the Church, or in puram 
eleemosynam, the only services prestable by the vassals were prayers, 
and singing of masses for the souls of the deceased, which 
approaches nearer to blench-holding than ward. The purposes 
of such grants having been, upon the Reformation, declared super- 1587, c. 29. 
stitious, the lands mortified were annexed to the Crown. But 
mortifications to universities, hospitals, &c., were not affected by 
that annexation; and lands may, at this day, be mortified to any 
lawful purpose, either by blench or by feu holding. ; 

5A. Among Scottish tenures may be mentioned kindly tenancy, Stormont 1732 
at one time very prevalent but obsolete since the Reformation, Queens or 
except in the Four Towns of Lochmaben in Dumfriesshire ; also 
the tenure of booking peculiar to the burgh of Paisley. 


TIT. V.—OF THE REDDENDO CASUALTIES AND CONDITIONS Monin 
a5 ane Conveyancing: 
1. Fixed Rights of Superiority ; Reddendo.—In feudal theory @:§2 °°” 
the right of the superior in the feu continues unimpaired not- G2 
withstanding the feudal grant, except that it is burdened with 
the vassal’s estate of dominium utile. His infeftment in the lands 
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subsists, and his heir or disponee is entitled to be vested, not 
in the superiority only, but nominally in the lands themselves, 
of which his ancestor or author had made over the property. 
The practical importance of this theory is that the superior 
being still in theory owner of the feu, he can sue all real actions 
concerning the lands against every person other than the vassal, 
or those deriving right from him, and take proceedings to pro- 
tect the subject from encroachment, if his vassal stand aside. 
The superiority carries a right to the services, if any, and annual 
duties vontained in the reddendo of the vassal’s charter, which are 
catholic burdens on the feu and every part of it, and indivisible 
unless allocated with the superior’s consent. In feus granted after 
lst October 1874, the feu-duty must be of fixed amount or quantity. 
It has for centuries been the custom to make it payable half-yearly, at 
Whitsunday and Martinmas. In the absence of contrary stipulation, 
interest does not run on arrears till a demand for payment is made, 
and probably nothing less than a judicial demand would suffice. The 
duty payable by the vassal is a debitum fundi—t.e., it is recoverable 
not only by a personal action against himself, but by a real action 
against the lands hased on the superior’s dominium divectum. The usual 
form of obligation—which imposes it on the vassal, his heirs, executors, 
and successors—imports an obligation (1) on the vassal so long as he 
remains such, (2) after his death on his heirs and executors for pay- 
ment of arrears, and (3) on his successors in the feu for payment of 
the feu-duty in the future, from the time when they come under the 
tenure. But the liability may be perpetuated against the vassal and 
his representatives by a variation in the clause, ¢.g., the use of the 
words “ conjunctly and severally,” or by granting a separate bond or 
obligation. The point of time at which, in the ordinary case, the 
vassal’s liability for future prestations ceases is the date at which 
the new vassal comes under the tenure and notice of the change of 
ownership is given to the superior. But the outgoing vassal remains 
liable for specific implement, and he and his representatives remain 
liable in damages to the superior for a past breach, of obligations 
ad factwm prestandum. The services with which the vassal is 
charged, if annual, as ploughing, cutting of corns and hay, &c., 
must be exacted within the year. The military services of personal 
attendance, by hosting, hunting, watching and warding, due by 
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vassals, were abolished as at 1st August 1717; and in lieu thereof, 1 Geo. 1c. 54. 
the superior was entitled to a certain annual payment to be fixed 
by the Court of Session, if the parties themselves could not settle 
it. Agricultural and other services may be compulsorily commuted, 37-8 V.c. 94,s. 20. 
2-11. Casualties.—Besides the constant fixed rights of superi- 
ority, there are others which, because they depend upon uncertain 
events, are called casualties. The only casualties—in the proper 
sense of the word—which are exigible in modern times are the 37-8 V.c.94, 
superior’s remedy which has been substituted for declarator of Ponca 
non-entry, relief, composition, irritancy ob non solutum canonem, and 
liferent-escheat. Of these the last is now of little importance. 
12. Of Ward-Fees.—In our old law there were numerous and (5-23) 
very burdensome casualties proper to ward-holding ; but these, like 
that holding itself, are now obsolete. They in no way illustrate 
the present law, and are only of historical and antiquarian interest. 
There were never any casualties in burgage tenure except liferent- 
escheat. By the statute of 1746-7—20 Geo. II. c. 43—for abolishing (24) 
ward-holdings, the tenure of the lands holden ward of the Crown 
is turned into blench, for payment of one penny Scots yearly, si 
petatur tantum ; and the tenure of those holden of subjects, into feu, 
for payment of such yearly feu-duty in money, victual, or cattle, 
in place of all services, as should be fixed by the Court of Session. 
The following rules were accordingly settled by Act S., 8 Feb. 1749. 
In lands that were held simply ward of a subject, one per cent. of 
the rent was to be paid as a yearly feu-duty on account of the 
casualty of marriage, and one per cent. as the value of the other 
casualties. consequent upon ward-holding. Where the vassal held 
other lands ward of the King, he was not lable in any feu-duty on 
account of the casualty of marriage. In lands holden taxed ward 
of a subject, two per cent. of the sum taxed by the charter was to 
be paid yearly as the value of all the casualties, whether the vassal 
held other lands ward of his Majesty or not. A doubt having 
arisen whether the principality lands were included in this statute, 
and in what manner the vassals holding of the Prince were to be 
received, an Act passed, giving to the King the same powers that 25 Geo. IL. c. 20. 
had been formerly exercised by the Kings of Scotland over the lands 
of the principality when there was no prince; in consequence of 
which his Majesty, by a warrant under the Privy Seal, Jan. 1753, 
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signified his pleasure that all lands formerly holden ward of the 
Prince should for the future be holden blench. 

13. Irritancy of Feus ob non solutum canonem.—The only 
casualty, or rather forfeiture, peculiar to feu-farm holdings, is the 
loss or tinsel of the feu-right, by the neglect of payment of the feu- 
duty for two full years. The Act which establishes this irritancy 
is in full observance, and declares that all feuars so failing in payment 
shall lose their feu, in the same manner as if there had been, as 
there frequently is, an express irritant clause in the right; yet 
subsequent practice has made a distinction. Where there is no 
conventional irritancy, the vassal is allowed to purge the legal 
irritancy at the bar; that is, he may prevent the forfeiture by 
making payment before sentence. But where the legal irritancy is 
fortified by a conventional, he is not allowed to purge, unless where 
he can give a good reason for the delay of payment; or where the 
irritant clause has been doubtfully expressed. ‘This seems still to 
be law, though an opinion to the contrary has been expressed in a 
leading case. The superior must choose between forfeiture and the 
arrears ; he cannot claim both. He is entitled to the lands free of 
subfeus and other burdens on the feu which he has not recognised. 
The forfeiture is only established by decree of declarator, which is. 
not final till it be recorded in the Register of Sasines. 

14-15, Non-Entry.—The casualties common to feu-farm and 
blench tenures were non-entry, disclamation and purpresture (all 
now abolished or obsolete), liferent-escheat (now of little import- 
ance), relief, and composition. Non-entry occurred whenever by 
death or otherwise the superior was left without a vassal. By the 
written feudal law, the investiture was necessarily to be renewed upon 
every change, either of the superior or vassal ; but our customs require 
no renovation upon the death of the superior. This casualty was 
introduced that the superior, while he was without a vassal, might 
be enabled, out of the rents or possession of the feu, to provide 
himself with a proper person to serve him; the heir, therefore, or 
in later times the singular successor of the deceased vassal, as soon 
as by entering he became capable of serving his superior, returned by 
our customs to the full enjoyment of his feu; though by the feudal 
usages, if the heir neglected to renew the investiture for year and 
day, he lost his right for ever. The non-entry duties were the. | 
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retoured duties until citation in a general declarator of non-entry 
and thereafter the full rents of the feu. 

16-21. Old Valuations.—For understanding the nature of re- 
toured duties it must be known that there was anciently a general 
valuation of all the lands in Scotland, designed both for regulating 
the proportion of public subsidies, and for ascertaining the quantity 
of non-entry and relief duties payable to the superior ; which appears 


(31-36) 


by a contract betwixt King Robert Bruce and his subjects, anno Hailes, Annals, 


1327, preserved in the Advocates’ Library, to have been settled at 
least as far back as the reign of Alexander III. This valuation 
became in the course of time, by the improvement of agriculture, 
and perhaps also by the heightening of the nominal value of our 
money, from the reign of Robert I. downwards to that of James III, 
~ much too low a standard for the superior’s casualties: wherefore, in 
all services of heirs the inquest came at last to take proof likewise 
of the present value of the lands contained in the brieve (quantum 
nunc valent), in order to fix these casualties. The first was called 
the old, and the other the new extent. Though both extents were 
ordained to be specified in all retowrs made to the Chancery upon 
brieves of inquest, yet by the appellation of retoured duties in a 
question concerning casualties, the new extent was always under- 
stood. The old extent continued the rule for levying public sub- 
sidies till a tax was imposed by new proportions by several Acts 
made during the Usurpation. By two Acts of Cromwell’s Parlia- 
ment, held at Westminster, imposing taxations on Scotland, and 
therein following the lead of the Convention of Estates, the rates 
laid upon the several counties were precisely fixed. The subsidy 
granted by the Act of Convention 1667 was levied on the several 
counties nearly in the same proportions that were fixed by the 
Usurper in 1656 ; and the sums to which each county was subjected 
were subdivided among the individual landholders in that county, 
according to the valuations already settled, or that should be 
settled, by the commissioners appointed to carry that Act into 
execution. The rent fixed by these valuations is commonly called 
the valued rent, according to which the land-tax, and in certain cases 
parochial-ecclesiastical burdens, have been levied since that time. The 
ascertainment of the real rent by means of the Valuation Roll, insti- 
tuted in 1854, and its functions must be reserved for later treatment. 
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21A. Implied Entry; substituted Remedy.—In modern times 
the main, if not the sole, importance to a superior of having a vassal 
duly entered with him, came to be to have a debtor liable to him 
ratione tenure for feu-duties. It was argued that it would be 
possible to fix down and maintain his liability without resort to 
the cumbrous procedure of an actual entry. And this view was 
given effect to in the Conveyancing Act of 1874, which abolishes 
express entry, with a few exceptions, and makes registration of title 
in the appropriate register of sasines constructive infeftment. This 
implied entry has the full effect of actual entry—in releasing the 
former vassal from his personal liabilities to the superior— 
provided also notice of the change of ownership be given to the 
superior ; and was not intended to alter the rights or obligations 
of either party in regard to the time at which a casualty should 
become due. The only remedy that is abolished is the declarator 
of non-entry—which is no longer applicable. For it there is sub- 
stituted an action of declarator and for payment of a casualty of 
relief or composition according to circumstances, to which thé 
implied entry is no defence. Decree in such action has all the 
effects of a decree of declarator of non-entry, and entitles the 
superior to the full possession and rents of the feu till the casualty 
and expenses are otherwise paid. The transition here described has 
given rise to a large number of questions—chiefly in regard to the 
incidence of a claim for composition. The implied entry, even after 
notice of change of ownership, does not release the former vassal 
from feu-duties in arrear. 

22, Relief.—Relief is that casualty which entitles the superior 
in a feu granted before Ist October 1874 to an acknowledgment or 
consideration from the heir to a vacant feu for receiving him or now 
for having him as vassal. It is called relief because, by the entry 
of the heir, his fee was relieved out of the hands of the superior, 
into which, according to feudal theory, it fell by the vassal’s death. 
There is no mention of this casualty in the books of the feus; but 
by our ancient feudal customs not only proper vassals, by whatever 
tenure they held, were liable in relief, but even uaked possessors 
of lands paid to their masters upon their entry a duty much 
resembling it; so that it might be thought that feu-holding, when 
that tenure came to be introduced, ought also to have been subject 
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to it. Nevertheless relief was found not due in feu holdings flowing p, punaonala, 
from subjects, unless where it was expressed in the charter by a acre 
special clause for doubling the feu-duty at the entry of an heir; 
but this was altered and relief was held due in all feu-holdings. In risk. mst. 
feu-rights holden of the Crown our ancient law was observed ; for ao 
the precept issuing from the Chancery for infefting the heir, directed 
the sheriff to take security for the relief, though there should be no 
such clause in the charter. The superior can recover this casualty 
either by a poinding of the ground, as a debitum fundi, or by @ r,, Lauriston, M. 
personal action against the heir if he take possession of the feu. In ‘71° 
blench and feu-farm holdings, whether this casualty be expressly 
stipulated or not, a year’s blench or feu-duty is due in name of 
relief, besides the current year’s duty payable in name of blench or 
feu-farm. No abatement of the relief-duties can be given to the 1597, ¢.71. 
Crown’s vassals. 

22A. Composition.—This is the fine due to a superior for the 
actual, and now the implied, entry of a singular successor in blench 
or feu-farm tenure. It consists of a year’s rent of the feu, under 
deduction of the feu-duty, owner’s public burdens, annual burdens 
imposed on the lands with the superior’s consent, a sum for annual ajtcnison, M. 
repairs, and, where the superior is not owner of the teinds, one-fifth ieee 1825, 
of the teindable rental whether valued or not; or, if he be such ae 
owner, the minister’s stipend is deducted among the public burdens. Heriot’s Hosp., 


1820, 6 Pat. 640. 
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to demand any casualty sooner than he could by the law prior to Houston, 1892, 
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when a casualty has become due, to demand composition in circum- 
stances wherein, under the old law, relief duty only would have been Rankin’s rs, 
payable. Thus, a purchaser can no longer evade payment of a com- 10, Mounsey. 
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a conveyance with a de me holding, so as to create a mid-superiority. 
But a person who is both disponee and heir of the last vassal may 
still make up his title qué disponee, without thereby rendering him- 
self liable for a composition, provided he possess both characters at 
the date of his implied entry. By an Act passed in 1887 to explain 
and amend the Conveyancing Act, it is provided that trustees hold- 
ing lands under any mortis causd writing for the purpose of conveying 
them to the heir of the testator within twenty-five years, or by 
virtue of which the heir has the ultimate beneficial interest, shall 
be liable only for the casualty which would have been payable by 
such heir himself. It is an open question whether at common law 
trustees for the heir would escape composition. The case of trustees 
holding for the heir is, however, a special one; and it has been 
decided that in other cases implied entry of trustees or other 
singular successors evacuates the prior investiture, and creates 


a new investiture requiring to be enfranchised by payment of a 
composition. 

22C. Redemption of Casualties.—The casualties incident to a 
feu created before Ist October 1874, except such as are of fixed 
amount payable at fixed periods, are redeemable at the instance 
of the feuar on payment of certain capital sums, which the superior, 
however, may elect to convert into a fixed annual payment. They 
were frequently taxed in the charter, i.¢., fixed down in amount and 
period of recurrence. In feus granted after that date no casualties 
are due by law, apart from express covenant. A casualty cannot 
now be lawfully stipulated for unless it consists of a fixed sum made 
payable at fixed intervals. 

23-26. Escheat. —Escheat (from escheoir, to happen or fall) 
anciently signified any casualty or forfeiture by which a right fell 
from the proprietor, or accrued to another; but it has been since 
restricted to that special forfeiture which falls through a person’s 
being denounced rebel. It is either single or liferent. Single escheat, 
though it does not accrue to the superior, must be explained in this 
place, because of its coincidence with liferent. 

By the Act of 1746, abolishing ward-holdings, the casualties 
both of single and liferent escheat are discharged when proceeding 


upon denunciation for civil debts; but they still continue when 
they arise from criminal causes. 
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27. Denunciation in Criminal Causes.—Persons cited to the 
Court of Justiciary might be denounced rebels, in former times, 
for appearing there with too great a number of attendants, and 
may still be so, if, by failing to appear, they are declared fugitives 
from the law. In the first case, the denunciation had to be made 
at the head burgh of the shire where the Court was held, and might 
be registered either in the books of the shire of the rebel’s domicile 
or in the Books of Adjournal of the Justiciary ; and, in the last 
case, it is effectual if used within six days after the sentence of 
fugitation at the market-cross of Edinburgh. 

Single escheat falls without denunciation, upon sentence of 
death pronounced in any criminal trial; and, by special statute, 
upon one’s being convicted of certain crimes, though not capital, as 
perjury and bigamy, deforcement and breach of arrestment. It is 
still customary to include sentence of escheat in recording a decree 


(57) 


1584, c. 140. 


Ido Cals 
1581, c. 118. 
20 Geo. I. ec. 50, 


of outlawry or a capital sentence: and the Crown gets what it can ~ 


in these cases—usually nothing at all, since the offender generally 
disposes of his property before sentence. There is now no mention 
of escheat in recording the other convictions here mentioned. 
Subjects falling by Single Escheat.—All moveables belonging 
to the rebel at the time of his rebellion (whether proceeding upon 
denunciation or sentence in a criminal trial), and all that shall be 
afterwards acquired by him, until relaxation, fall under single 


escheat. Bonds bearing interest, and heritable securities, because fe) 


they continue heritable quoad jfiscwm, fall not under it, nor such 
fruits of heritable subjects as become due after the term next 
ensuing the rebellion, these being reserved for the liferent-escheat. 
Tacks or leases, though they are heritable as to succession, fall under 
it, unless they be liferent-tacks ; and even liferent-tacks, and all other 
liferent rights, in the person of an assignee, fall as single escheat. 
28. Donatary; how Burdened.—Our former law allowed the 
Treasury to levy the escheat goods summarily without hearing 
the person denounced upon any objections that might have been 
competent to him; but by the later practice the King never retains 
the right of escheat to himself, but makes it over to a donatary, 
whose gift is not perfected till, upon an action of general declarator, 
it be declared that the rebel’s escheat has fallen to the Crown by 
his denunciation or sentence, and that the right of it is now 


(61) 


Sup, 2,2; 2: 
I6Lijesls: 
Inf. s. 32. 

(62, 58, 75-77) 


1579, c. 75. 


Borthwick, M. 
3655. 
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transferred to the pursuer by the gift in his favour. Every 

Glen, M.3645. creditor, therefore, of the rebel, whose debt was contracted before 
rebellion, and who has used diligence before declarator, is prefer- 
able to the donatary, insomuch that arrestment used before 
declarator, though not complete by furthcoming, is effectual against 
him. But the escheat cannot be affected by any debt contracted, 
nor by any voluntary deed of the rebel, after rebellion, though 
such deed has been granted in security of a debt prior thereto, 
since otherwise the rebel would have it in his power to evacuate 
the escheat. Where the rebel was, before rebellion, obliged to 
grant a right to his creditor, the right granted after rebellion, in 
consequence of the prior obligation, is not considered as voluntary, 

Veitch, M. 8367. because he might have been compelled to it. Voluntary payment by 
the rebel, before declarator, of debts contracted before the rebellion, 
is, from the favour of commerce, sustained against the donatary. 

(66) 30. Liferent-Escheat.—The rebel, if he continue unrelaxed for 
year and day after rebellion, is construed to be civilly dead; and 
therefore, where he holds any feudal right, his superiors, as being 
without a vassal, are entitled, each of them, to the rents of such 
of the lands belonging to the rebel as hold of himself, during all 
the days of the rebel’s natural life, by the casualty of liferent- 

1535, ¢. 32. escheat ; except where the denunciation proceeds upon treason or 

proper rebellion ; in which last case the liferent falls to the King. 

Macrae, 1839, The right of fee and the power to dispose of the estate, subject to 
Ap. 645. the forfeited liferent, remain with the rebel. 

(69, 68) 31. To whom it Falls.—There is no longer a right of apparency ; 

37-8 V.c. 94,s. 9. but under the old law the liferent-escheat of an apparent heir fell 

to the superior of the lands, as if the heir were entered; for his 

neglect ought to be neither profitable to himself nor hurtful to his 

superior. The liferent of a purchaser of lands not infeft cannot 

Menzies, M. 3639. fall by this casualty ; for till his right be completed by seisin or 

its equivalent he can have no superior. The rents, therefore, of 

such lands, while the rebel is unrelaxed, fall to the King, who, by 

the rebellion, has right to all the rebel’s moveable estate that is 

not appropriated to liferent-escheat. In heritable rights which 

require no seisin the liferent accrues to him who would have been 


Maxwell, M. | Superior in the right had it required seisi eau : 
Maxwell, i) g ad it required seisin. By this rule the life- 


escheat of a widow having a right of terce, or a husband havine | 
fo) 
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a right of courtesy, falls to the superior of the lands liferented ; 
and the escheat of ministers’ glebes and stipends to the King; and 
it would appear that by the same principle the liferent-escheat of 
a liferent-tack ought to fall to the proprietor of the ground from 
whom the tack flowed. 

32. What is comprehended under it.—It is that estate only to (70, 71) 
which the rebel has a proper right of liferent in his own person 
that falls under his liferent-escheat. A liferent-infeftment, there- 
fore, or a liferent-tack, when assigned, falls not under the assignee’s 
liferent-escheat, but his single ; because the assignee has such right rnf.2, 9, 24. 
only during his cedent’s life, not his own. Hence, if we shall 
suppose the liferent of the sub-vassal to fall first, and then that of 
the vassal, the sub-vassal’s liferent, after it has accrued to the 
vassal, must make a part of the vassal’s single escheat, and so goes 
to the King; because the vassal’s right to the sub-vassal’s liferent 
does not depend on his own life, but on that of the sub-vassal. - But shea 5816 
if the liferent-escheat of the vassal should fall first, and thereafter 
that of the sub-vassal, the sub-vassal’s escheat must go as liferent 
to his mediate superior, who, by coming in the place of the 
immediate one, has the same right to the sub-vassal’s liferent that 
such immediate superior would have had if he had not been disabled 
from taking it by his being year and day rebel. 

33. Declarator.—Though neither the superior nor his donatary — (73, 78) 
can enter into possession, in consequence of this casualty, till decree 
of declarator, yet that decree, being truly declaratory, has a retro- 
spect, and does not so properly confer a new right as declare the 
right formerly constituted to the superior by the civil death of his 
vassal. Hence, all charters or heritable bonds, though granted Spott’s Crs, M. 
prior to the rebellion, and all adjudications, though led upon debts 
contracted before that period, are ineffectual against the liferent- 
escheat, unless seisin be taken thereon (in cursu rebellionis) within 
year and day of the granter’s rebellion, after which he becomes 
cwwiliter mortuus. 

34, Preferences.—Here, as in single escheat, no debt contracted — (75, 
after rebellion can hurt the donatary, at what time soever the 
diligence thereupon, or the rights granted for its security, may 
have been completed; nor any voluntary right granted after that 
period, though in security or satisfaction of prior debts. Though 


cn 
_ 
es 
~~ 


Scot, M. 5100. 


Renton, M, 5097. 


(79) 


Bankt. 3, 3, 28. 


Dickson, M. 
600. 


See White, M. 37 
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the superior’s right be fully established by the lapse of year and 
day, yet it is the decree of declarator upon the gift which first 
vests that right in the donatary that before remained with the 
superior ; hence, in a competition between two donataries, the gift 
declared, though last in date, is preferable. Where neither of the 
donataries has obtained decree, he is preferred whose suminons 
was first executed. All other things being equal, priority in date is 
the rule of preference. 

35. Difference from other Casualties.—In other casualties, as 
ward, non-entry, recognition, &c., the superior was not obliged to 
acknowledge any right affecting the feu which is not either con- 
firmed by himself or established by law ; because, where the casualty 
arises from the genuine nature of the feudal grant, his right to it 
cannot be impaired by any fact of his vassal: but liferent-escheat 
is burdened with all rights granted before, and completed in the 
course of the rebellion, though not confirmed by the superior ; 
because that casualty is not so natural to feudal rights as the 
others, and is only superinduced upon the feudal plan by our 
special customs. 

36. Simulate Gifts of Escheat.—Gifts, whether of single or 
liferent-escheat, when granted for the behoof of the rebel himself, 
are null, as being simulate, i.¢e., intended for a cover to the rebel 
against his creditors. The statute presumes simulation from the 
rebel’s being suffered by the donatary to possess the escheat goods 
by himself or near relations; yet a gift may be taken without 
challenge directly to the rebel’s son, if such son can prove himself 
creditor to his father; or to the wife or children of the rebel, from 
considerations of compassion, where the gift bears expressly to be 
for their alimony and subsistence. A presumption of simulation 
also arises from the gifts being obtained by the rebel’s interest ; 
but this may, where the donatary is creditor, and has given back- 
bond to the Exchequer in favour of the rebel’s other creditors, be 


.elided by his own oath. Not only second donataries, but the 


creditors of the rebel, may object simulation against a gift if their 
debts were contracted prior thereto. The rebel himself may, after 
relaxation, be constituted donatary; but such gift is considered 


simply as an extinction of the casualty confusione, and cannot exclude 
creditors from the subject of the escheat. 
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37. Disclamation ; Purpresture.—Disclamation was that casualty (51, 52) 
whereby a vassal forfeited his whole feu’ to his superior, if he Reg. Maj. 2, 
disowned or disclaimed him, without ground, as to any part of it. “ 
Purpresture drew likewise a forfeiture of the whole feu after it, and ria. 2, i, 1,8; 
was incurred by the vassal’s encroaching upon any part of his ee 
superior’s property, or attempting by building, inclosing, or other- 
wise to make it hisown. In both these obsolete feudal delinquencies 
the least colour of excuse saved the vassal. 

38. Signatures.—All grants from the Crown, whether charters, (82) 
gifts of casualties, or others used to proceed on signatures which 
passed the Signet. When the King resided in Scotland, all signa- 
tures were subscribed by him; but on the accession of James VI. 
to the Crown of England, a cachet or seal was made, having the 
King’s name engraved on it, in pursuance of an Act of the Privy 4 apr. 1603, 
Council, with which all signatures were to be afterwards sealed, 
that the Lords of Exchequer were empowered to pass; and these 
powers were transferred to the Court of Exchequer, which was 
established in Scotland after the union of the two kingdoms in sup. 1,3, 17, 
1707. Grants of higher consequence, as remissions of crimes, gifts 
proceeding upon forfeiture, and charters of novodamus, had to have 
the King’s sign-manual for their warrant. Signatures were abolished 0-11 V. ¢, 515 
in 1847, and in the interval between that year and 1874 the writs 
by progress which had to be obtained from the Crown or Prince 
were expede in accordance with rules laid down in the Titles to 
Land Consolidation Act, 1868, one of these being that sealing was 31-2 V.c. 101, 
dispensed with unless the receivers required it. But in 1874 the gy 
abolition of renewal of investiture struck at Crown holdings as well 37-8 V. c. 94,s. 4. 
as others. So that the only writs to which the modern formalities 
apply are original charters—such as charters of bastardy and of 
ultimus heres,—charters of novodamus and precepts and writs of clare 
constat. These precepts and writs, too, are not in use, since the 
heir must be served before applying for either of them, and on 
being served may instead get infeft at once. Original charters and 
charters of novodamus must have the consent of the Commissioners al: 2V.c. 101, 
of Woods and Forests and of the Board of Trade, and receive the ~ 
sign-manual and the subscription of two of the Commissioners of Ibid. s. 78. 
the Treasury, and, if desired, the appropriate seal. 

39. Seals.—If lands holding of the Crown were to be conveyed, (83-85) 


1707, c. 7, s. 24. 


Min. Prac. 290 
seq. 


(86) 


1672, c. 7. 


Rankine, Land- 
Ownership. 


Gd, 5 
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the charter passed, before the union of the kingdoms in 1707, by 
the Great Seal of Scotland, and now, if desired, by a seal substi- 
tuted in place thereof. Grants of church dignities, during Episco- 
pacy, passed also by the Great Seal; and the commissions to all 
the principal officers of the Crown, as Justice-Clerk, King’s Advo- 
cate, Solicitor, &c., do so at this day. The older form of expeding 
charters under the Great Seal is distinctly set forth by Hope. 
All rights which subjects may transmit by simple assignation the 
King transmits by the Privy Seal; as gifts of moveables, or of 
casualties that require no seisin. The Quarter-seal, otherwise 
called the Testimonial of the Great Seal, and really one-half of it, 
is appended to gifts of tutory, commissions of brieves issuing from 
the Chancery, and letters of presentation to lands holding of a 
subject, charters proceeding upon forfeiture, bastardy, or ultiunus 
heres. While the practice continued of writing charters and their 
precepts of seisin upon separate parchments, this seal was appended 
to precepts proceeding on such charters as had passed the Great 
Seal. 

40. Their Use.—Seals are to royal grants what subscription is 
to rights derived from subjects, and give them authority: they 
serve also as a check to gifts procured (subreptione vel obreptione) 
by concealing the truth, or expressing a falsehood ; for where this 
appears the gift may be stopped before passing the seals, though 
the signature should have been signed by the King. All rights 
passing under the Great or Privy Seal must be registered in the 


registers of the Great or Privy Seal respectird, before appending 
the seal. 


TIT, VI.—OF THE RIGHT WHICH THE VASSAL ACQUIRES BY 
GETTING THE FEU: LEASES 


1, Dominium utile; Mills.—The vassal when infeft becomes 
owner of the feu with all the powers and advantages inherent in 
ownership, subject only to the conditions of tenure, to such in- 
herent qualifications as nature and law imply in ownership gener- 
ally, and to any conventional real burdens expressly incorporated in 
the investiture. Under the dominiwm utile, which the vassal acquires — 
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by the feudal right, is comprehended whatever is considered as part 
of the lands, whether houses, woods, enclosures, &c., above ground ; 
or coal, limestone, minerals, &c., under ground. He is assumed to 


have right of ownership a@ coelo usque ad centrum within the bounds of 


his feu. Formerly there were certain tacit exceptions and qualifica- 
tions of his estate, but most of these are now obsolete. Mills, 
for example, were by the generality of our older lawyers deemed 
a separate tenement, and so not carried by a charter or disposition, 
without either a special clause conveying mills, or the erection of 
the lands into a barony. It must be admitted that a mill, like any 
other part of a feu, is capable of being made a separate tenement by 
separating it from the lands by a disposition, since it is, in that case, 
susceptible of separate seisin; but before such separation it is 
entirely questio voluntatis whether it will be carried by a conveyance 
of the lands, the presumption now being, as in the case of other build- 

ings, that it will, unless excepted expressly ; and it is certain that if 
a proprietor build a mill on his own lands it will be carried sub 
stlentio as a pertinent by his conveyance of the lands, or by a retour 
without express mention. If lands disponed be astricted or thirled 
to another mill, the purchaser is not allowed to build a new corn- 
mill on his property, even though he should offer security that it 
shall not hurt the thirle ; which was introduced for preventing daily 1 
temptations to fraud. 

2. Dovecotes ; Brewing ; Steel-Bow.—Proprietors are probably 
still prohibited to build dovecotes unless their yearly rent, lying 
within two miles thereof, extend to ten chalders of victual. All 
dovecotes are presumed to have been built before this prohibition, if 
the contrary be not proved. A purchaser of lands with a dovecote 

is not obliged to pull it down though he should not be qualified to 


Mnodcuatd 1898, 
F. 

W is te, 1879, 
Rk. 699 


St. 2, 3, 71. 


Rose, M. Part 
and Pert. 1. 


TF 2,9, 12. 


we eed 1752, 


(6-8, 12) 
1617, ¢. 19. 


build one in terms of the Act; but, if it becomes ruinous, he cannot ee 1731, 
rebuild it. The right of brewing, though not expressed in the ital 1681, M. 


grant, is implied in the nature of property ; as are also the rights of 
fishing, fowling, and hunting, in so far as they are not restrained by 
statute. Steel-bow goods, 2.¢., corns, straw, cattle, or instruments of 
tillage, delivered by a landlord to the tenant upon his entry, for the 
like in quantity and quality to be redelivered to him at the end 
of the lease, pass with the lands to the purchaser, if the purchase 
be made by a rental; for as the tenant has been thereby enabled to 
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give a higher rent for which the purchaser is presumed to pay a just 
price, the purchaser would lose that very rent for which he has 
paid if the steel-bow goods were not esteemed part of his purchase ; 
but in a bargain which is made without reference to a rental, the 
steel-bow, which is in itself a moveable subject, is not carried by the 


~ disposition. 


Alexander, 1875, 
3 R. 156; Living- 
stone, 1880, 7 R. 


Hl 


dp 1l 


Aitken, 1895, 32 
S.L.R. 175. 
Craw, 1827, 
Syme, 188. 


28-9 V. c. 56. 


1474, c. 60; 
1567, c. 16, &e. 


Sup. 2, 1, 6. 


Lord Advocate, 
1898, 25 R. 778. 
43-4 V.c. 35; 
44-5 V.c. 51; 
57-8 V.c. 24; 
59-60 V.c. 56; 

2 Edw. VII. c. 6; 
4 Edw. VIL. c. 4, 
10; 8 Edw. VU. 
en Le 


Kelly, M. 1780. 


1621, c: 31; 
Trotter, 8 July 
1809, F.C. 


2A. Trespass, Wild Animals, Game. —It is involved in the 
nature cf ownership, that, subject to certain well-known restrictions, 
the owner’s right of use is exclusive. Hence he may prevent, and 
obtain indemnity for, encroachments within his boundary, either 
on or above the surface or by mineral workings underground. He 
may also, besides obtaining damages for actual injury done to his 
premises, obtain interdict against the temporary or casual encroach- 
ment known as trespass, unless the presence of the respondent be 
justified by public duty or some private right. But he may not 
secure his property against intrusion by setting dangerous imple- 
ments. Squattiug without permission of the landowner has been 
made a statutory offence. Jame and homing animals are regarded 
as property, and pigeons were, at a time when fresh meat during 
winter was scant, specially protected by statute. Wild animals, 
as has been already stated, are res nullius, which become property 
only by capture. Of these some are regarded as vermin, which 
may be destroyed by any one having lawful access to them, such 
as wood-pigeons and (to some effects) rabbits. Certain birds and 
their eggs are protected, during a close season, either against all 
and sundry, or against all but the owners and occupiers of the 
premises on which they are found and their licensees, by the Wild 
Birds Protection Acts, 1880 to 1902. Other animals are known 
as game, the right to pursue and kill which is an incident of 
anded property. The qualification to do so is ownership (exclud- 
ing leasehold) of a ploughgate of land—about 104 acres Scots ; 
but a qualified person may grant permission to persons not other- 
wise qualified. This right has for centuries been protected by 
statutes known popularly as the Poaching Acts. Most of those 
passed prior to last century are superseded, aloug with the various 
catalogues of game animals they contain. The principal modern 
statutes are the Night Poaching Acts, 1828 and 1844, which impose 
severe penalties on the destruction and pursuit of hares and certain 
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fowls, and the destruction of rabbits, by unauthorised persons, 

either alone or in armed concert, between an hour after sunset 

and an hour before sunrise. The Day Trespass Act, 1832, protects 2-3 wil. IV.c.68. 
the same and some other animals against poaching during the 

rest of the twenty-four hours. And the Prevention of Poaching 

Act, 1862, protects these and the eggs of certain fowls, and gives 256 V.c. 114. 
the police certain powers of search. A close-time is provided in 

regard to certain birds by Acts passed for, or applied to, Scotland 

in 1773 and 1860, and for the sale of hares by an Act of 1892; ORANG ms 
and the earliest of these Acts regulates the period during which s. 13; 55 V.c.8. 
muirburn may be practised. In questions regarding game and 

rabbits as between landlord and tenant, it is settled that a farm 

tenant, having occupation of the land for a limited purpose, cannot 

himself, except by agreement, kill game, or prevent the landlord 

from doing so; that he is at common law entitled to destroy 

rabbits ; and that he is amenable to the Night Poaching Act, but smitn, 1856, 2 
not to ‘the Day Trespass Act, for trespass in pursuit of game or gegen 
lulling it on his farm. He is at common law entitled to compen- 

sation for damage done by a material increase of game (or rabbits, ee A 
if under the former law he had given up his right to treat them as 

vermin) during the lease; and in 1877 a statutory standard of 40-1 v.c.28. 
allowable injury was set up. The Ground Game Act, 1880, gives 434 Vv. c. 47. 
the tenant a right inseparable from his occupancy and concurrent 

with the right of any other person to kill hares and rabbits—the 

chief depredators—if the lease or other contract excluding him is 

dated later than 7th September 1880. The Act prescribes the class Richardson, 1897, 


d. 243; -Br uce, 


QA 
legate the right; and contains a 1898, 2 Ad. 487. 
of persons to whom he may deleg ght ; GSA 


general provision against employing spring traps except in, w2., B ee ie 
within the roof of, rabbit holes. Finally the Agricultural Holdings } V3 1893, 
Act, 1908, confers on the tenant a right to compensation for injury Stewart a 
to crops by winged game or deer when the amount of such injury $4a™ Vi © % 
exceeds one shilling per acre. The right to kill game is now 

regarded less as a personal privilege than as a right of occupation of 

land for a limited purpose. The Revenue Acts, which impose game 23+ V.c. 90; 


334 Vc. vee 


46 V.¢. 10, 
and gun licences, may also be noticed as affording protection both to 4%, nore 


Young, 1898, 25 
the public and to wild animals. Touma, 


3. Regalia.—There are certain rights naturally consequent on (13, 16 
ownership, which are deemed to be reserved by the Crown as 
12 


57-8.V. c. 43. 
Parker, 1902, 
4. 698; 1904, 
6 F. (H.L.) 37. 


1424, c. 12. 


Diplom. Scot., 
Pref., 82; Coch- 
rane-Patrick, 
Mining, lix. 
Thoms. Acts, 

3, 536. 

D. Argyll, 1739, 
M. 13526. 

E. Hopetoun 
1750, M. 13527. 


Ochterlony, 1755, 

M. 164,5 B.S. 

836; E. Breadal- 

bane, 1875, 2 R. 
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Glasgow Mags., 
1888, 15 R. H.L. 
94; Midland 
Rly., 15 App. 
Cas. 19; G.S.W. 
Ry., 1893, 21 R. 
134; N.B.R.Co., 
1910, S.C. H.L.1; 
C.R. Co., 1910, 
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Ogston, 1896, 23 
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regalia, unless they be specially conveyed. These are distinguished, 
as regalia majora, which the Crown holds inalienably in trust for 
the public, as for example the right to use the seashore for purposes 
of navigation and fishing; and regalia minora, such as foreshore 
and salmon-fishings, which are in patrimonio principis alienable by 
the Crown in certain cases, but only subject to public uses, and 
not presumed to be severed from the Crown unless by express grant 
or positive prescription. These latter are managed by the Depart- 
ment of Woods and Forests for the benefit nowadays of the 
Exchequer. The principal regalia of this latter kind relate to the 
sea and navigable rivers, so that landowners in Scotland are singu- 
larly free from interference by the Crown. 

Mines.—Gold and silver mines are of the latter sort,—the 
first universally: and the other, when three halfpennies of silver 
can be extracted from the pound of lead. Three halfpennies in 
the reign of James I. were equal to about two shillings five pennies 
of Scots money, according to Mr. Ruddiman. These were by our 
ancient laws annexed to the Crown; but by an Act, 1592, No. 12, 
they are dissolved from it; and every freeholder—that is, as to this 
question, every proprietor, though he should hold his lands of a 
subject—is entitled to a grant of the mines within his own lands, 
with the burden of delivering to the Crown a tenth of what shall 
be brought up. This statute mentions also tin and copper and all 
other mines, as if these were inter regalia ; but it has been read 
as applicable only to royal mines. Other mines and minerals pass 
with the lands in conveyances sub silentio, without special grant 
from the Crown. The meaning of the words “mines and 
minerals” has given rise to much controversy both here and in 
England. 

4, Salmon-Fishing. — Salmon-fishing, being one of the regalia 
minora, 18 likewise a separatum tenementum—a right understood to 
be reserved by the Crown if it be not expressly granted; but 
twenty, formerly forty years’ possession thereof, where the lands 
are either erected into a barony, or granted with the general 
clause of fishings, establishes the full right of the salmon-fishing 
in the vassal. It used to be the rule that the only possession 
available to explain the general clause cwm piscationibus was fishing, 
with net and coble, at least where that mode was possible ; but the - 
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enhanced value of rod and line fishing as a sport has probably Maxwell, 1902, 
relaxed this rule. Title and possession also determine the bound- pen 1908, 
aries of fishings across as well as up and down stream. Interference ese 169 19 R. 
with the bed of a river for the purpose of aiding the capture of iss, 


salmon may be restrained, as a rule, at the instance of any one ee 8¥. 
whose fishing is thereby injured. Pollution and abstraction of the 
water may be similarly interdicted. If a Crown lessee or the 
owner of a salmon fishery is not owner of the shore or bank, he is ee .». Sharp, 
entitled to access and to the use of land for fishing purposes. 
number of Scots Acts had for their object to facilitate the passage Hay, Be 
of the fish up and down stream, and to prevent capture during AS 1900, 
a close season. These objects and others are secured in modern pas an 
times by Acts passed in 1862 and 1868, with the Bye-laws issued {yeu 19, YF, 
in accordance therewith. They are mainly concerned with 
prohibition of fishing by means of stationary engines oe 
legalised cruives) in rivers. On the shores of the sea (excluding £ 15, Kintore, 1828, 
estuaries) there is no such restriction, fishing for salmon having 
first been exercised on the seashore as a business within the last Gammel, 1859, 
century. Provision is made for the regulation and demolition of oa 
weirs and cruives ; the formation of ladders; the delimitation of 
estuary and seashore, &c. The annual close-time varies as to each 
river and district of sea, but lasts for 168 days continuously. The 
weekly close-time during the open season is Sunday for rod-fishing eee iy 
and thirty-six hours after Saturday at six P.M. for net fishing. Don, 1897, 3 Ad. 
Salmon poaching and other offences are penalised by two earlier ides, ae 
Acts, besides those already mentioned. The central authority is ? Geo. [V0 395 
now the Fishery Board, assisted by an Inspector of Salmon Fisheries 45-6 V. c. 78; 
for Scotland. Locally, each river may have its District Board, wae 
elected by the fishery proprietors, distinguished as upper and lower, 
and thus be protected at the charges of an assessment. 

Forestry.—A charter of lands within which any of the King’s (14) 
forests lay did not carry the property of such forest to the vassal. 
In charters granted with a right of a free forestry, the vassal Seo 1592, c. 130; 


was entitled to the privileges belonging to a King’s forest. These iL PGi so, 
were so grievous to the neighbouring proprietors that the Court 
of Session gave their opinion for applying to the Crown against 
the future erection of lands into a forestry. The erection of 


land into a forestry has been unknown for two centuries; and 


(17) 


Reg. Maj. 2, 74. 
sup. 2, 5, 37. 

D. Montrose, 
1848, 10 D. 896. 
Officers of State 
1854, 16 D. 454, 
18 D. 727. 
Burghead Har- 
bour Co., 1906, 
8 F. 982. 
Kirkealdy 
Mags., 1846, 8 D. 
$247, 13 D, 975. 
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the rights of a forester, in so far as surpassing those of an 
ordinary landowner, are simply obsolete. 

5. Res publice, now inter regalia.— All the subjects which 
were by the Roman law accounted res publice, as tidal navigable 
rivers, highways, ports, &c., are, since the introduction of feus, 
held to be inter regalia or in patrimonio principis. No person 
has the right of a free port without prescription on a general 
title (including a charter of royal burgh) or a special grant, 
which implies a power in the grantee to levy anchorage and 
shore-dues, and an obligation upon him to uphold the port in 
good condition. Right of ferry, with the inherent title to exact 


As tothe powers Customary or prescribed fares, and the obligation to maintain 


and duties of 
county councils 
in relation to 
ferries, see 

8 Edw. VII.c. 62 
emily. 


the requisite apparatus, is similarly constituted. In this class 
of things our forefathers reckoned fortalices or small places of 
‘strength, originally built for the defence of the country, either 
against foreign invasions or civil commotions; but these, like 


ordinary buildings, now pass with the lands in every charter. 


See Reg. v.Keyn, 5A. Seas, Navigable Rivers, Foreshores.— Though the high 


2 Exch. D. 63. 
Wemyss, 1900, 
en EAs.) 1, 
Mortensen, 1906, 
8 F. JJ.) 93. 

L. Adv., 1891, 
19 R. 174. 


Bowie, 1887, 

14 R. 649. 
Fisherrow, 1904, 
7 F. (ALL. 113. 
Aitken’s Trs., 
1904, 6 I’. 465. 
Agnew, 1873, 

11 M. 309. 


Macalister, 1837, 
15 S. 490; Pirie, 
1884, 11 R. 490. 


M‘Douall, 1875, 
QU 1G .<49! 
See the Acts in 
58-9 V.c. 42. 

D. Sutherland, 
1868, 6 M. 199; 
Parker, 1903, 

6 F. (H.L.) 37. 
Gilbertson, 1878 
5 R. 610. 

11 Geo. IT. ¢. 31 
eal, 


seas are ownerless, the Crown has, in trust for the public, and 
to some extent in its own patrimonial interests, property in the 
narrow seas and within three miles of low-water mark along the 
general line of the coast. The strip of land, which at shelving 
parts of the coasts extends from high-water mark to low-water 
mark of ordinary spring tides, and is known as the foreshore 
is not assumed, but may be proved by express grant or pre- 
scription, to have been granted out by the Crown in feuing the 
adjacent lands. But where the Crown does not interfere and 
no servitude has been constituted, the owner of the lands ez 
adverso of the foreshore may prevent any other proprietor and 
member of the public from making any use thereof, other than 
the following :—The high seas, by nature, and the narrow seas 
and the foreshore in virtue of a trust imposed on the Crown’s 
title, are open to the public for navigation and white fishing, 
including in the latter term fishing for floating fish other than 
salmon, and for non-floating fish other than oysters and mussels, 
which belong to the Crown or its grantee. Stationary engines 
>cannot be used, except in the Solway, and there only so as not 


>to interfere with the salmon fishing. Herring fishers have a 
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right to use ewaste ground for 100 yards inland for certain scott, 1887, 15 R. 
purposes connected with their industry. It is doubtful whether iundell, 5 5 B.& 
f % 1 Ald. 268; eva 
there are any other public uses of the foreshore—such as for 1886, oo - 
. . . . Op DE. 
bathing or recreation — with which the landowner could not 100!’ 
interfere. Rivers, if and where both navigable and tidal—the 
navigability not being due to artificial operations — are (with 
their shores) regarded as parts of the sea. If navigable, but 


er 


not tidal, the public have simply a right of way by water. If Orr Ewing, 1877, 
tidal, but not navigable, they are assumed to be private property. Bowie, sup. 
Ordinary streams and other pieces of inland water will be noticed my. 2,9, 22x. 
in a later chapter. 

5B. Highways.—This term denotes an incorporeal public right Galbreo ee 
of passage, not, as a rule, involving the ownership of the lands 
used. The solum of a public road is presumed to belong to 
the owner of the land through which it runs, or, where it is 
a march between “two estates, to the owners of these estates 
respectively, up to the medium filum. The public roads which 
are maintained at the expense of rates — whether originally 
turnpike, statute labour, &c.—are regulated by the Roads and 
Bridges Act of 1878, as amended by the Local Government Act 412 v. c. 51; 
of 1889; and the streets of towns by various local, and by the a ee 
Burgh Police, Acts; of which below. Roads and paths not so my. 4,4, 19. 
maintained are known as public rights of way, admitted by the Meorhoe 


HLL. 
landowner to exist, or proved by prescriptive possession. The 68; oe 1854, 
possession must be as of right, not by mere tolerance; confined Mann, 1885, 


to a substantially definite track; for forty years (excluding {g? 37%" ton, 


minorities), or for time immemorial; not effectually interrupted ; 

and from one public place to another. The proper parties to an Jenkins, 1867, 
action are persons having an interest; and judgment in a case Robertson, 1905, 
properly raised and tried is res judicata for or against the public 
generally. Questions as to the existence of a right of way are, 

except in special circumstances, tried by a jury. These rights 

of way are now placed to some extent under the protection of re iG 8 
the Road Authorities and of Parish Councils, but the latter have Smith, ae 
no authority to litigate with regard to them. It is doubtful Pye I*so. 
whether any other public rights than those mentioned in this {pg 
and the preceding section can be set up by the public on private 


property except by express grant. 


@) 


Gordon, 1850, 
EPID R a 

Young, M. 9636. 
Brown, 1906, 

8 F. 534. 
Beaumont, 1843, 
5 D: 1337. 


Carnegie, 1844, 
6 D. 1381; 

D. Buecleuch, 
16 June 1812, 


Wallace, 1904, 
6 F. 1093. 


E. Fife’s Trs., 
1830, 8 S. 326 ; 
Scott, 1869, 
MeL. 35. 


(18) 


L. Borthwick, 
1622, 1 B.S. 2. 


L. Adv. v. 
Catheart, 1871, 
9 M. 744. 


BE. Argyll, 1668, 
M. 9631. 


Bs) 


Sup. 2, 3, 22. 
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6. Pertinents.—The vassal acquires right by his grant, not only 
to the lands specially contained in the charter, but to those that 
have been possessed twenty, formerly forty, years as pertinent 
thereof, whether there be a clause of parts and pertinents or 
not. But (1) if the lands in the grant are marked out by special 
limits, i.¢., by a bounding charter, the vassal is circumscribed 
by the tenor of his own right, which excludes every corporeal 
subject without these limits from being pertinents of the lands, 
but not necessarily incorporeal pertinents, such as servitudes and 
salmon fishings. (2) A right possessed under an express infeft- 
ment is preferable, cwteris paribus, to one possessed only as pertinent. 
(3) Where neither party is infeft per expressum, the mutual promiscu- 
ous possession by both of a subject as pertinent, resolves into a 
commonty of the subject possessed: but if one of the parties has 
exercised all the acts of property of which the subject was capable, 
while the possession of the other was confined’ to pasturage only, 
or to casting feal and divot, the first 1s to be deemed sole proprietor, 
and the other to have merely a right of servitude. Prescriptive 
possession may explain the effect of a charter, so as to include 
within its scope subjects expressly conveyed by a competing title, 
and lochs, though not surrounded by the lands conveyed, as well 
as the servitudes of which examples are here given. 

7. Privileges of Barony.—As barony is a nomen wniversitatis, 
and unites the several parts contained in it into one individual 
right, the general conveyance of a barouy carries with it all the 
different tenements of which it consists, though they should not 
be specially enumerated; and this holds, even without erection 
into a barony, in lands that have been united under a special 
name. Hence, likewise, the possession by the vassal of the 
smallest part of land which can be proved otherwise than by 
possession to be part of the barony-lands preserves to him the 
right of the whole. The privilege of barony, though it carries 
no right of itself to the regalia without a special grant, has the 
effect to transmit from the baron to his heir or successor such 
of them as the baron himself had formerly a right to. It gives 
a habile title on which to found prescriptive possession of oyster 
and mussel fishings, salmon fishings, port and harbour, and fete 
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LEASES Bell; Hunter ; 
Rankine, Leases. 
8. Lease or Tack; Verbal.—The vassal is entitled, in conse- (20, 21) 


quence of his ownership, to levy the rents of his own lands, 

and to recover them from his tenants by an action for rent, 

formerly before his own Court, now before the Justices, Sheriff, sup.1,4, 15. 
and Court of Session; and from all other possessors and intro- 

mitters, by an action of maills and duties before these courts. 

In modern. practice the process of maills and duties is usually 

brought at the instance of an assignee of the rents or a heritable Scot. Her, See. 
creditor, who thereby enforces his right to exact from the tenants 53 eee i 
payment of rents, or against the proprietor to whom the tenants ine 
would otherwise have to pay the rents. The vassal can also 

remove from his lands tenants who have 'no leases, and he can 

grant tacks or leases to others. A tack is a contract of location, Macdonald, 1883, 
whereby the use of land, or any other immoveable subject, is Danars Tes 


set to the lessee or tacksman for a certain yearly rent, either Jf. 3,3, 5. 
Thomson, 1899, 


i mul ‘ * i 1¥. 1134. 
in money, the fruits of the ground, or services. It ought to Wight 1911, 


be constituted by being reduced into probative writing, as it is 1 S1-T. 355. 
a right concerning lands, and to be stamped. ‘Tacks, therefore, Keith, 1656, M. 
that are given verbally, to endure for a term of years, are good 

against neither party if not possessed on, and, if possessed on, 

then for not more than one year. But a verbal lease for a Walker, 1865, 
term of years, if instructed by the writ or oath of the party Buchanan, 1900, 
impugning it, may be proved and set up for the whole period, 

if it has been followed by rei interventus, 1.e., proceedings not 
unimportant on the part of the person maintaining it, permitted Pe 
by the other to take place on the faith of the contract as if 

it were perfect, unequivocally referable thereto and productive 

of alteration of circumstances, loss or inconvenience, though not 
irretrievable ; ¢.g., not mere possession by the tenant, but improve- eet Hs, 
ments laid out beyond what a yearly tenant would have expended. 

A probative obligation to grant a tack is as effectual against the 

granter as a formal tack. A liferenter, having temporary property 

in the fruits, may grant tacks to endure for the term of his own 

liferent; and the tenants can retain possession after his death, 

till they are properly warned out. 


9. What is included in the Right of Tack.—The right of the (22) 
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Copland, 1871, tacksman of a farm is limited to the fruits which spring up 
Campbci i annually from the subject set, either naturally or by the industry 
of the tacksman; he is not, therefore, entitled to any of the 
growing timber above ground, or the fishings, or seaware except 
for manure, and far less to the minerals, coal, clay, Wc. under 
Colquhoun, 1668, ground, the use of which consumes the substance, and which 
oor may be separately let. 

(23) Personal or Real.—Tacks are, like other contracts, personal 
rights in their own nature, and consequently ineffectual at common 
law against singular successors in the lands, whose right reaches 
to the removing of tenants from their own property, notwithstand- 
ing any tack they may have got from the former proprietor. To 
make tacks real, they were sometimes executed of old in the form 
of charters, and perfected by seisin; but all tacks were by 1449, 
v. 17, for the encouragement of agriculture, declared effectual to 
the tacksman for the full time of their endurance, into whose hands 

Queensberry  soever the lands might come. While, then, a lease granted by an 


Leases, 1819, 


LBligh, 339 heir of entail and followed by possession is effectual against later 
Villespie, 1908, 


ee heirs of entail, this statute does not operate to render personal 


neo obligations for payment of money undertaken in a lease by an heir 
of entail, ¢.g., an obligation to purchase the sheep stock at the end 
of the lease, binding on the next heir of entail as a burden on 
the entailed estate, though binding on the estate, heritable and 
moveable, of the granter. 

(24, 25) 10. Requisites of a Real Tack.—To give a tack the benefit of 
this statute, it must mention the special tack-duty payable to the 
proprietor, which, though small, if it be not elusory, secures the 
tacksman if the lessor was absolute proprietor and though he took 
a grassum ; and it must be in writing, and followed by possession, 
which supplies the want of a seisin. If therefore the setter or lessor 
shall be divested of the property before the term of the tenant’s 

Johnstone, 1676, entry, the tack is not good against a singular successor; for a 


- 

Rodead3 Pat, tenant can have no possession on his tack till that term. If a tack 

1902, 4 F. 851. does not express the term of entry, the entry will commence at the 
next term after its date, agreeably to the rule, god pure debetur 
presenti die debetwr. If it does not mention the ish—i.e., the term 
at which it is to determine —it is good for one year only; but 


if the intention of parties to continue it for more than one year 
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should appear from any clause in the tack—e.g., if the tenant should 
be obliged to lead annually a certain quantity of coals—it is sus- Ridpath, 1737, 
tained for two years as the minimum or for the shortest period the Dobie, 1666, M. 
words admit of. Tacks granted to perpetuity, or with an indefinite <i 
ish, have not the benefit of the statute ; but the duration may be either 
for a certain—no matter, probably, how great a—number of years, 
or for the lifetime of the granter, of the grantee, or probably of 
third parties. It is no matter in what form perpetuity is attempted ; Campbell, 1870, 
but if it take the shape of a continual obligation to renew at inter- 
vals, a singular successor will be bound to await the close of the 
period current at the date of his purchase. Reduction was also 
held to be barred by accepting a disposition which expressly ee ane 
excepted the perpetual lease in the warrandice, and in another Scott, 3 Pat. 666. 
case by mora. Entails beyond the period permitted by the modern 
Entail Amendment Acts cannot ‘be effected by means of long leases. 112 V.c. 36,s. 49. 
If a tack has the essential characters of a contract, it is effectual 
against the granter and his heirs, though it should have none of the 
solemnities necessary to bring it within the statute—e.g., though it Crichton, 1631, 
were granted for perpetuity or were not clothed with possession. 

11. Tacks of Subjects other than Lands. — Though this Act (27, 26) 
mentions only tacks of lands, custom has by analogy extended 
it to tacks of mills, salmon-fishings, and collieries, all which are 
subjects fundo annexa, capable of separate possession, and of such pombe ae 
open and continuous possession as may naturally suggest to a 
singular successor the existence of a lease. Tacks of houses within 
burgh, concerning which it was once held that they did not fall Teh otee 
within the Act, because these were, by the more common practice, 
set from year to year, have for a long period been brought within Pollock, 1828, 
its scope. But leases of game and of fishing (other than salmon- 2 Fife’s Trs., 


859, 22 D. 191; 
fishing) still remain unprotected, unless they absorb substantially Farduharson, 


the whole beneficial use of the land. The statute does not defend B. Galioway, 
the tacksman against the landlord’s superior when the fee opens 

to him by the modern equivalent for non-entry ; for the superior 47-8 V.c. 94, s. 4. 
is not bound to regard any deed of his vassal not consented to by 

himself ; but, upon the entry of the landlord’s successor, the tacks- Cs a 
man’s right, which before lay dormant, revives, and continues for as 

many years as the tack had to run when he was first excluded. The 


same doctrine obtained in ward. 


i ie 


(29, 28) 


Ross, 1838, 16 8. 
1179. 


Mactavish, 1798, 
M. 1736, 15248. 


Stewart, 1854, 
138.4; Bell, 14 
June 1814, F.C. 


Inf. 4, 1, 25. 


20-1 V. ¢. 26; 
40-1 V. c. 36. 
Rodger, 1867, 
6 M. 24. 
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12. Clause of Retention of Rent.—If the tack-duty be made 
payable, not to the setter himself, but to one of his creditors, or if 
the tacksman be allowed retention thereof by his lease in payment 
of a debt due to himself by the setter, such clause is unavailable 
against singular successors ; for the statute was only designed to 
secure tacksmen in their possessions, not the creditors to whom the 
tack-duty might be made payable. The contrary doctrine would 
render tacks equal to rights of wadset, and consequently, as tacks 
need not be registered, would destroy the security intended for 
purchasers by the records. Singular successors, therefore, can in 
such case sue the tacksman for the duties contained in their tacks ; 
but where the tacksman himself is the creditor, the clause of reten- 
tion will defend him as to all tack-duties prior to litiscontestation, 
or other legal interpellation. The lessor’s singular successor is 
entitled to the full stipulated rent, neither the whole nor part 
being retainable by the tenant, except where the deduction is made 
in respect of an obligation not having been fulfilled which relates 
to the subject let, or in security of its fulfilment, in pursuance of 
agreement or perhaps of custom, ¢.g., an obligation to improve lands. 

Possessory Judgment. — Tacks, being guodammodo real rights, 
entitle the tacksman to an action of maills and duties, or of re- 
moving, against possessors; and if he has been seven years in 
possession upon his tack, he has the benefit of a possessory judg- 
ment, whereby he may continue his possession, even against one 
having a preferable right, till his tack be formally reduced. 

12A. Registration of Leases.—By an Act which passed in 1857 
certain leases, transmissions and discharges of the same, and dili- 
gences relating to them, are made registrable in the Register of 
Sasines, with the effect principally of making the recording equi- 
valent to possession taken as at its date and of otherwise simulatin g 
feudal conveyancing. The leases must be probative; and must be 
for thirty-one years or more, or contain an obligation of renewal 
so as to endure for that period. If the subject was held in feu 
before 1874, the lands of which it forms a part must be named in 


the lease, and its extent must be set forth and must not exceed 


50 acres; but these provisoes do not apply to land held burgage 
before 1874; nor does eS provision as to acreage apply to mines 
or minerals. The provisions of the Act, while making the leases 
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thus real rights, dispense with actual possession and the neces- 
sity for a definite ish and a fixed rent: for a registered long lease 
if good against the granter is effectual against singular successors. 
The main aims of the Act are to secure facility of transmission, 
and the means of making the tenant’s interest an effectual security 
to creditors without a manifest change of possession. 

12B. Succession to the Lessee. — Till the middle of the 


20-1 V..¢. 26, .8..2. 


eighteenth century, it was debateable whether a tack not expressly . 


taken to heirs did not fall on the death of the tacksman. Since 
then it has been undoubted that his heir-at-law succeeds. It vests 
without service (which is only introduced as an alternative under 
the Registration of Leases Act) in heirs, whether called in a des- 
tination or not. Heirs-portioners succeed pro indiviso, where there 
is no possibility of dividing the inheritance. The heir-at-law may 
_ be defeated by assignation, by a special destination, by agreement 
with the landlord, or by bequest, allowed by statute or sanctioned 
by the landlord. The Acts which allow bequest relate to Agri- 
cultural and Crofter Holdings. It is jus tertit for the excluded 
heir to object, unless the landlord exercises the veto which is 
competent to him alone. The estate of a deceased tenant is liable 
for arrears of rent and other prestations, and the heir who enters, 
for future obligations, if there be no material variation on the 
ordinary obligation laid on “heirs, executors, and successors.” 
13. Tacks are stricti juris.—Tacks necessarily imply a delectus 
persone, a choice by the setter of a proper person for his tenant. 
Hence the conveyance of a tack which is not granted to assignees 
is ineffectual without the landlord’s consent. But this strict rule 
is in modern practice confined to agricultural tacks of ordinary 
endurance, tacks of furnished houses, and tacks of shootings or 
fishings. For it does not apply to liferent tacks, to those granted 
to an official to last during his tenure, to farm tacks of extra- 
ordinary endurance, 7.¢., more than nineteen or twenty-one years,— 
nor to tacks of urban tenements unfurnished,—i.e., of buildings 
of all sorts wherever situated, if not accessory to a farm or mine,— 
even if let for only a year or less. But there is usually in formal 
leases an exclusion of assignees. This clause, if general, keeps out 
not only assignees by agreement but also legal assignees, such as 
adjudgers, or trustees in bankruptey—who are not excluded by the 


Thomson, 1750, 
M. 10337; 
B. Pr. 1219. 


Inf. s. 14. 


8 Edw. VIl.c. 64, 
s. 19; 49-50 V. 
c. 29, s. 16. 


Grieve, 4 Pat. 
571, 6 Pat. 16. 


See Aiton, 1889, 
16 R. 625. 


(31, 32) 


Mackintosh, 
1895, 22 R. 345. 


Elliot, 1797, M. 
10329. 


See Dick, 4 B.S. 


642. 


D. Portland, 
1865, 4 M. 10; 
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rule of delectus persone—and partners—who probably are SO” eX- 
cluded. The landlord’s power to exclude is not diminished by the 
addition of such words as “unless with the landlord’s consent,” for 


Ms.Breadalbane, he does not require to justify his refusal to acknowledge a prof- 


1893, 21 R, 138. 
Ramsey, 1842, 
4 D. 405. 
Skene, 1825, 
4S. 25. 


Clark, 1882, 
9 R. 1017. 


Chalmer’s Tr., 


1909, S.C. 761. 
Dobie, 1864, 
2M. 788. 


Walker’s Trs., 


1886, 13 R. 1198. 


Bidoulae, 1889, 
17 R. 144. 
Hume, 1734, M. 
5700, 7199. 


Sup. 1, 6, 7. 


Gillon, 1775, M. 
15286. 


Cr. p. 279 (6). 


fered assignee. Even if a lease is declared non-assignable, an 
assignation is valid if the landlord has consented to it, and it is 
jus tertii to the creditors of the cedent to object on the ground of 
its non-assignability. When assignees are not excluded, intimation 
is necessary, as in other assignations, to complete the transfer in 
a question with the landlord, so as to substitute the assignee as 
tenant for the cedent along with sole liability for future prestations. 
Possession, or the equivalent registration under the Registration of 
Leases Act, is necessary to complete the transfer in a question with 
the cedent’s creditors—in other words, to set up a real security. 
The effect of a tenant’s bankruptcy is peculiar. It does not, apart 
from express stipulation, ipso facto terminate the tack; but in 
sequestration the tack passes to the trustee in virtue of his act 
and warrant. If there be a clause excluding assignees and sub- 
tenants, the landlord may enforce it, and then the bankrupt 
remains tenant; or he may not, and then the trustee may take 
the tack up or not, as may seem expedient, and, if he does, he 
makes himself and concurring creditors personally liable under 
it. If there be no exclusion, or if the landlord does not exercise 
his option to end the lease, the trustee may similarly adopt or 
abandon. If neither bankrupt nor trustee will take it up, on the 
landlord giving them the option, the estate is liable in damages 
for breach of contract. It was at one time held that a right of 
tack, though it was heritable, fell under the jus mariti, because 
it could not be separated from the labouring cattle and implements 
of tillage, which are moveable subjects, and that a tack, there 
fore, granted to a single woman, fell by her marriage ; because the 
marriage, which was a legal conveyance thereof to the husband, 
could not be annulled. But even before the Married Women’s 
Property Act, 1881, it was settled that a tack is neither forfeited 
nor carried to the husband by the lessee’s marriage, and may even 


be accepted by a married woman. Liferent tacks, when granted 


to a woman, did not at any period fall by marriage, though Craig 
asserts the contrary. 
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14. Subletting; Assignation.—It is not a fixed point whether 
a tacksman may subset the lands without an express power of sub- 
setting. Lord Stair and Mackenzie affirm he cannot; but it was 
adjudged that he might, even where the tack excluded assignees 
per expressum ; far more ought he to have this power where the 
exclusion of assignees is only implied. The rules according to 
which power to sublet is or is not implied at common law seem 
to be the same as those which govern the power to assign. Clauses 
of exclusion usually strike at both; if not, refusal of either power 
does not imply refusal of the other. A subtack requires the same 
solemnities, and has the same effects as a principal tack. It defends 
against singular successors ; and the principal tacksman cannot, by 
renouncing his tack to the setter, hurt the right of the sub-tacksman. 
The tacksman continues tenant, unless the landlord accepts the sub- 
tacksman as such. The tacksman has the same rights, obligations, 
and remedies in questions with the sub-tenant, as any other land- 
lord. An assignee to a tack is personally liable to the setter, not 
only for the current tack-duties, while his assignation subsists, but 
for those that remained unpaid at the date of the assignation ; for 
he comes in the place of the cedent, or principal tacksman, and 
so is bound as fully as he, yet without extinguishing the obligation 
for rents and other prestations due prior to the possession of the 
assignee under which the cedent himself was laid by the original 


tack. But an assignee in security of a registered lease, who has 2 


(33, 34) 


St.2) 9729" 
Mack., h.t., 
Rochead, 1687, 
M. 10392. 


Mackintosh, 
1895, 32 S.L.R. 
259. 


Turnbull, 1626, 
M. 15273. 


Skene, 1825, 
48S. 25. 


not entered into possession of the subjects, is not so lable. A sub- ; 


tacksman may pay his tack-duty to the principal tacksman whose 
tenant he is; but the setter is preferable on it, in ag far as it 
remains unpaid, in a competition with the other creditors of the 
principal tacksman. But a creditor holding an assignation in 
security of a registered lease may obtain from the Sheriff a 
warrant to enter on possession, and this warrant entitles him to 
uplift the rents from sub-tenants. There being no privity of 
contract between the landlord and the sub-lessee, neither party 
can bring a direct action against the other on contract; but the 
landlord may enforce his rights against his tenant by arresting 
the subrent, attaching the sub-tenant’s goods under his hypothec, 
&ec. Claims under warrandice for eviction, on the other hand, 
may be enforced by the sub-tenant indirectly by suing for 


Anderson, 1665, 
M. 6235. 

21-2 V. c. 26, 

s. 6 and 20. 
Dunbar, 1908, 
S.C. 1054. 


D. of Queens- 
berry’s Exr., 
1831,5 W. & S. 
771; Dick, 1831, 
108. 19. 


(35, 36) 


14 D. (19, 2). 


Blain, 1840, 
2 D. 546. 


Neilson, 1885, 13 
R. H.L. at p. 54. 


Forbes, Elch. 
“ Cautioner,” 4. 
Macharg, M. 
Ap. “ Remov- 
ing,” 4. 


(37, 38) 
Arg. 1587, ¢. 69. 


See Wilson, 1859, 
21 D. 309. 


See Campbell, 
1870, 8 M. H.L. 
40. 
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damages his own landlord, who thereupon has recourse against 
the over-landlord. 

15. Tacit Relocation.—If neither the setter nor tacksman shall 
properly discover their intention to have the tack dissolved at the 
term fixed for its expiration, they are understood or presumed to 
have entered into a new tack upon the same terms with the 
former, which is called tacit relocation, and continues, unless a 
new bargain is made, till the landlord warns the tenant to remove 
or the tenant renounces his tack to the landlord. This obtains 
also in the case of moveable tenants, who possess from year to 
year without written tacks. The effect is that all the stipulations 
of the original contract remain in force, in so far as) these are not 
inconsistent with any implied term of the renewed contract. The 
term implied with regard to duration is one year and from year 
to year, where the original endurance was for a year or more, and 
the period of endurance where it was for less. And cautioners for 
rent are no longer bound. Probably the privilege does not extend 
to grass parks let only for part of the year, and periodically 
untenanted for the rest. In judicial tacks, at one time, set by 
the Court of Session, where cautioners were always interposed, 
tacit relocation could not subsist on the same footing with the 
written tack; because the cautioners in these tacks were loosed 
from their engagements at the expiration of the term to which 
they had bound themselves; neither was there any deed of the 
Court by which its consent to continue such tack could be inferred ; 
for it was not in use to warn its tacksmen to remove. Judicial: 
tacksmen were therefore accountable as factors after the expiration 
of their tacks. 

16. Rentals.—Rentals—now obsolete—were relics of ancient 
heritable rights which became a sort of liferent tacks, granted 
either to the lineal successors of the ancient possessors, or to those 
whom the landlord designed to favour as such, for an easy or 
favourable tack-duty. These tacksmen had the. name of kindly 
tenants (nati) or rentallers; and at their entry they paid a 
certain sum as a present to the landlord for their right, more or 
less, according to the custom of the barony. If the rental was not 
delivered in writing to the rentallers, it could not operate against 
the landlord’s singular successors, but an enrolment of the tenant: 
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as a rentaller in the landlord’s rental book was effectual against the 
landlord himself and his heirs. A rentaller who assigned his right 
without the landlord’s consent was punished for his ingratitude by 
the forfeiture of his rental; whereas in common tacks there is no 
forfeiture, the assignation is only null, except, it was formerly held, 
in the case of an assignation by marriage, which is explained above. g. 1. 
Where the rental was granted to the rentaller personally, it was 

found to last only during the joint lives of the setter and rentaller, syton, 1695, 
contrary both to the nature of liferent tacks and to the opinion ey 
of V. Stair. Where it was granted to the rentaller and his heirs, 2 


2, 9, 20. 
Al 1632, 
it determined upon the death of the first heir. The Crown’s aE 4. 


kindly tenants of the four towns of Lochmaben have rights which Siac 
closely approximate to feus, and are widely different from those 8.439. 
of other rentallers. 

16A. Tacksman’s Right and Obligation to Possess.—The 
tenant has a right to be put in possession of the whole subject 
let, and to be maintained in the possession during the period of the Dougall, 1908, 
tack. The latter right—to be secured against eviction—is enforced } ee 
by means of the warrandice expressed or implied in the tack. Cameron, 1909, 
Eviction may be partial or total. The remedy—substantially an 
action of damages—takes different forms according to circum- 
stances. If the eviction be temporary, or if it be permanent and 
total, an ordinary action of damages lies. If it be permanent and puncan, 189, 


; 30. 
partial, there is a claim to abatement of rent. If it be due to pe 1815, 


a cause for which neither party is responsible (damnum fatale and eau 
pure accident), neither of them is bound in restitution ; and, if 
restitution does not take place, the tacksman takes the risk of 
diminution in the quantity and value of the subject, the landlord 
the risk of its non-existence. So that a trifling fatality gives the Gowans, 1873, 
former no claim for anything; a substantial injury gives him Mi Ab i 
a claim to abatement of rent; and total eviction sets him free 

of his obligations as well as of his rights under the tack. If 

the landlord does not fulfil his part of the lease in any important pete 
sense, the tenant as a compulsitor may retain the rent. The 
correlative obligations of the tacksman are to enter into possession 

at the prescribed time: to retain possession ; and not to invert it, 

i.é., not to turn the premises to uses other than those for which 

they were let. 


49-50 V. c. 29; 
50-1 V. c. 24; 
51-2 V. c. 63; 
54-5 V.c. 41. 


(39, 43) 


Davidson, 1908, 
S.C. 350. 
Johnstone, 1894, 
2). TTT. 
Cameron, 1908, 
S.C. GL.) 7. 
Allan, 1891, 

18 R. 932. 
Wolfson, 1910, 
S.C. 678. 


‘Turner’s Trs., 
1900, 2 F. 363. 
Hamilton, 1607, 
M. 10121; 
Deans, 1681, M. 
10122. 


Kippen, 1847, 
10 D. 242; Se. 
Her. Sec. Co., 
1881, 8 R. 459. 
Webster, 1892, 
19 R. 765. 
Cameron, 1908, 
S.C. (H.L.) 7. 
Kennedy, 1907, 
S.C. 845. 


Sup. 2 2, 12B. 


[B. IL. 
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The Crofters Holdings Acts have introduced a system of fixity 
of tenure on certain conditions, and the determination by a roving 
Commission of fair rents, in regard to certain small holdings in 
some of the counties of Scotland. The other main objects of these 
statutes are to secure compensation for improvements at outgoing, 
and the enlargement of holdings. 

17. Repairs.—In tacks of land, the setter is commonly bound 
to put all the houses and office-houses necessary for the farm in 
good condition at the tenant’s entry; and the tenant must keep 
them, and leave them so at his removal, except in so far as injury 
is caused by damnum fatale, pure accident, or natural tear and wear. 
But in tacks of houses, the setter must not only deliver to the 
tenant the subject set, in tenantable repair and sanitary condition, 
at his entry, but uphold it in that repair and condition during the 
whole years of the tack, except in so far as injury is caused by 
damnum fatale, or accident, or through the tacksman’s fault; and 
if it should become unfit for occupation or insanitary before the ish, 
though without the setter’s fault, the tack-duty must either be 
entirely remitted, or suffer an abatement in proportion to the 
damage sustained by the tenant, or damages may be claimed, 
or the tack abandoned, or possession and its consequent liabilities 
suspended for a time. The title to sue the landlord for damages 
for loss caused by the insanitary condition of a dwelling-house or 
other breach of contractual obligation is only in the tenant. Other 
persons, ¢.g., the tenant’s wife and children, who have suffered injury 
by the landlord’s breach of contract, cannot sue in respect thereof ; 
but they or any person sustaining injury brought about by the 
landlord’s fault may sue him therefor ea delicto. 

17A. Improvements.—The law of fixtures, as between landlord 
and tenant, has been already explained. In regard to improve- 
ments in the narrower sense—viz., such meliorations as cannot be 
carried off an specie, and can only be met, if at all, by way of 
compensation—the rule at common law is that, if made by the 
tacksman, they are assumed to have been made for his own con- 
venience, and with no claim for indemnity at ish. Clauses 
expressly giving him right to compensation are construed accord- 
ing to the ordinary rules of interpretation, with a presumption in 
favour of returning the value of the meliorations as at the date 


T. VI.] ON GETTING THE FEU: LEASES 193 


when they fall to the landlord or an incoming tenant, not the 
original outlay. A different rule has been prescribed by statute in 
regard to the subjects to which the Agricultural Holdings Acts, 
1883 to 1906—all of which are now consolidated in the Agricultural 4 46-1 V. 
Holdings Act, 1908—apply, i.¢., to holdings agricultural, pastoral, tet. ©. 50. 


r. VIL ©. 56. 
or mixed, and market-gardens, held under lease not terminable Sad. Vibe Ue 
with some employment. The object of the Acts is to prevent the 19 si 


deterioration of land in the latter part of a lease, and to encourage 3 FHL. 28 
tenants to add to the productiveness of the soil. Improvements 
are divided into those which the landlord, and those which the 
tenant, ought naturally to undertake, and drainage. In a schedule 
to the Act of 1908 a list of improvements of a permanent character 
is set forth, for which the consent of the landlord is required, as 
well as a list of improvements of a more temporary kind, for which 
the consent of, or notice to, the landlord is not required. In the 
case of drainage notice to the landlord is necessary, but, if the land- 
lord does not undertake the work or come to an agreement with 
the tenant, the tenant may execute the work without his consent. 
Subject to these rules as to notice and consent, when improvements 
are executed by the tenant he has at the determination of the 
tenancy a claim to compensation, which varies according to their Todd, 1902, 4 F. 
character and the date of their being made. Counter claims by the 
landlord for deterioration, arrears of rent, &c., are provided for. 
The incoming tenant is authorised, with the tantdlones consent, to Sinciab 1857 
pay the compensation for the improvements of the outgoing tenant,  ~ 
and to keep up a claim for compensation in respect thereof ; and 
power is given to the landlord, under certain conditions, to charge 
the holding or estate with the sum paid as compensation. Questions Stewart, a, 
falling to be arbitrated are determined by a single arbiter nominated S.C. (LL), 47. 
by the Board of Agriculture ; and there is a limited appeal to the 
Sheriff and from him to the Court of Session. 

18. Obligation on the Tacksman ; Sterility ; Public Burdens ; (40-42) 
Services.—A tenant, if his landlord should refuse the victual-rent 
when offered in due time, is liable only for the prices as fixed for 
the sheriff-fiars of that year; but, if he has not timeously offered B, Elgin, 1825, 
his rent in kind, he must pay the value at the ordinary prices of 
the country, and, over and above, make good to the heritor the 
damages incurred by him through the not-delivery, if, ¢., he 

13 
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should be thereby disabled from performing a contract with a 
merchant to whom he had sold his part of the produce. If the 
unprecedented inclemency of the weather, inundation, calamity of 
war, or other damnum fatale or a pure accident should have 
brought upon the crop an extraordinary damage (plus quam tolera- 
bile), the landlord had, by the Roman law, no claim for any part 
25, 8.6 D.(19,2). of the tack-duty. If the damage were more moderate, he might 
Customs Tacks- exact the full rent. It is nowhere defined what degree of sterility 
10121.” or devastation makes a loss not to be borne, but the general rule 
of the Roman law seems to be made ours. No other rule can be 
aa 1643 Allan, laid down than that which is given in another section. Exhaustion 
of a mine, or the impossibility of working it on account of the thin- 
Gowans, 1873, ness of the strata, is a ground for abandonment by the tenant ; but 
pane tein mere unworkableness to profit will not justify this except in virtue 


Waddell’s Trs., i i j 
Les of express stipulation. Tenants are obliged to pay no cesses or 


ee: ere rie public burdens to which they are not expressly bound by their 
Ze tacks ; but the law itself divides the burdens of the school-rate and 
many other rates equally between the proprietor and his tenants. 
Clauses were formerly thrown into most tacks obliging tenants to 
services indefinitely, under the name of arriage and carriage, or 
es ¢.50, services used and wont; but by the Act abolishing ward-holdings 
tenants are exempted from all services that shall not be specially 


mentioned, either in their tacks or in a separate writing, except 


Inf. 2, 9, 18. mill-services, which continue as formerly. 
Fleming, 1860, 18A. Management.—In agricultural leases the tenant is bound 


As om Ue of to conform to the rules of good husbandry, looking to all the 
8 Edw. ViL.c. 64, circumstances of the farm and the custom of the district. This 
: obligation is invariably eked out by special stipulations as to 
rotation of crops. At ish the outgoing tenant takes the waygoing 
green crop for consumption off the land and the waygoing white 
Chalmers, 1909, crop he has sown; but both crops or either of them may, in virtue 
of express uoninden in the lease, have to be surrendered at a 
valuation. The straw of the penultimate crop, as of earlier crops, 
Berry, 3 W. & 8, along with the dung made of it, must be consumed on the land; 
and the tenant gets compensation only for such as need not, or, 
L Euibank, 1ss4, on account of date, could not, be so used. Straw of the waygoing 
crop belongs to the outgoing tenant in the absence of plain stipu- 
lation to the contrary. In leases of urban subjects and mines many 
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stipulations are commonly to be found, which are construed accord- 

ing to the ordinary rules of interpretation. In all cases fulfilment 

of obligations relating to management may be enforced by the 

sanction of a penalty or of pactional (additional) rent. The main dis- 

tinction between these is that the former may be modified in amount 

by the Court, while the latter cannot; and to discriminate between 

them it is not enough to look at the phrase used in the lease. A 

penalty is presumed where a single sum is made payable on the riphinstone, 

occurrence of one event or of more than one or all of several events ; ; 8; Pye E [19004 

and pactional rent, where payments are stipulated for in proportion zs: 

to the deviations from rule. Payment in neither case acts as a Gold, 1870, 8 M. 

licence to continue the prohibited practice. In cases which fall 

under the Agricultural Holdings Acts, except breaking up _per- 

manent pasture, grubbing underwoods, injuring trees, and muirburn, 

pactional rent (liquidated damages) must be treated as penalty, and 8 Edw. VIL ¢. 64, 

the landlord is not entitled to recover any sum in excess of the Ball 1908 8. 

actual amount of damage suffered. 1910, 8.C. 369. 
19. Termination of Tacks; during their Currency.—Tacks of (44) 

agricultural. subjects may, at common law, as formulated by the 

Court of Session, be evacuated during their currency—(1) In the 

same manner as feu-rights, by the tacksman’s running in arrear of 

his tack-duty for two years together. This legal irritancy, though 

it was by our former practice triable only by the Court of Session, 

might be declared before the Judge Ordinary, by Act S., 14 Dec. 1756, 7 ee VIL. ¢. 51 

and now the jurisdiction of the sheriff extends to a actions of | 

declarator of irritancy and removing. It may be prevented, as is 

the case with all legal irritancies, by the tenant making payment 

at the bar before sentence. (2) Where the tenant either runs in Urquhart, 1824, 

arrear of one year’s rent, or leaves his farm uncultivated at the | 

usual season, the Judge Ordinary, when applied to by the proprietor, 

is required, by the said Act S., s. 5, to ordain the tenant to give 

security for the arrears, and for the rent of the five following 

crops, if the tack shall subsist so long; otherwise, to decern him 

‘to remove as if the tack was at an end. But the procedure under 

sec. 5 of the Act S. is excluded and a sharper remedy is available in 

cases to which the Agricultural Holdings Act applies, and in which 

the landlord’s right of hypothec no longer exists. When six 8 Baw. VII. c. 64, 

months’ rent is due and unpaid the landlord may raise an action ia 


Stewart, 1864, 
2M.1414; Lyon, 
1874, 1 R. 512; 
Chalmers’ Tr., 
1909, S.C. 761. 


Walker's Trs., 
1886, 13 R. 1198. 


Blore, [1903] 
1 K.B. 356. 


(44, 45) 
P. 268, 3. 
History in 


Campbells Trs. 
1911, S.C. 188. 


Brown, 1822, 
158. 359. 


Cr. p. 268 (4). 
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before the sheriff for removing the tenant at the next term, and if 
the arrears be not paid or caution found for them and one year’s 
rent besides, ejection may take place. The tenant so removed has 
the rights of an outgoing tenant at the term. The most usual con- 
ventional irritancies provide for cases of the tenant’s insolvency or 
bankruptcy. The action of removing may then be raised in the 
Sheriff Court, unless a declarator is necessary and the subjects are 
of large value. A conventional forfeiture is not purgeable. Tacks 
may be evacuated at any time by the mutual consent of parties, ¢.9., 
by the tacksman’s renunciation accepted by the proprietor and 
importing, in the absence of agreement to the contrary, a discharge 
of all claims hinc inde: but verbal renunciations may be resiled 
from. Tacks may also be superseded by new bargains inconsistent 
with them; and they may terminate confusione when the same 
person comes into possession of both the landlord’s and the tenant’s 
part of them. And termination during currency, at the option 
of one or each of the parties, may be provided for by means of 
breaks. 

20. Upon their Ish.—The tenant who intends to quit his pos- 
session at the ish of his tack ought, in Craig’s opinion, to deliver 
a written renunciation thereof to his landlord, forty days before 


‘the term of Whitsunday at or immediately preceding the ish; but 


renunciations are now seldom reduced into writing when they are 
not to have effect before the ish. The landlord, when he wanted 
to remove a tenant whose tack was expiring, or who possessed 
without a tack, might by our old custom, upon a previous verbal 
notice given to him, eject him wid facti the very day after the term 
at which he was obliged to remove. But by 1555, ¢. 39, this was 
altered, and the tenant, upon a precept signed by the landlord, had 
to be warned forty days preceding the term of Whitsunday before 
described, personally or at his dwelling-house, to remove at that 
term with his family and effects. This precept had to be also 
executed on the ground of the lands, and thereafter read in the 
parish church where the lands lay, after the morning service, and 
affixed to the most patent door thereof. But this procedure is 
superseded, in regard to agricultural subjects, to which it was 
mainly applicable, by modern enactments. Where there is an 
obligation in the lease to remove, or an equivalent, the 1st section 
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of the A.S. 14 Dec. 1756, substituted for the precept a charge 
executed forty days before Whitsunday, followed by ejection within 
six days after the ish. The Sheriff Court Act, 1907, prescribes the 7 Baw. vil. c. 7, 
modern procedure. This Act and the Agricultural Holdings Act, Behe. 1 ee 
1908, demand in the case of a lease of lands exceeding two acres in : Tid VIL. c. 64, 
extent, or of a “holding” in the sense of the latter Act, written : 
notice by either party of his intention to bring the tenancy to an 
end, to be given one year and not more than two years before the 
ish, if the lease is for three years or upwards, and not less than six 
months before the ish, if the lease is for a shorter period. Where 
there is no express obligation to remove, nor any equivalent, the 
2d section of the A.S. of 1756 allowed removing in pursuance of 
an action therefor raised at least forty days before Whitsunday. 
The 29th section of the Sheriff Courts Act, 1853, substituted the 7 Eaw. VI. 7, 
actual ish for that term, and now the procedure in an action of ae 
removing, which may be raised either before or after the term, is 
regulated by the rules annexed to the Sheriff Court Act, 1907. 
Forms of notice of removal are appended to the rules, which appear 
to require such notice in all cases, except where the tenant has 
bound himself to remove by a writing executed within twelve 
months of the term. The Act also provides that where a probative 
lease of lands exceeding two acres specifies a term of endurance, 
or where a tenant in possession of such lands has granted a letter 
of removal, the tenant may be removed within six weeks after 
the term, by written authority granted by the lessor or his agent 
to a sheriff officer or messenger-at-arms, without the necessity for 
any judicial warrant. But provisions to a similar effect enacted by 
the Act of 1853 have not in practice been acted on. Whitsunday, 
though it be a moveable feast, is, in questions of removing, fixed to 1693, ¢. 24. 
the 15th of May. The Agricultural Holdings Act, 1908, provides 8 Edw. VIL ¢. 64, 
for compensation being awarded to the tenant, under certain con- Brown, 2010, 
ditions, where the landlord capriciously terminates the tenancy by 
notice or refuses to grant a renewal thereof. 
In Urban Subjects. —In warnings from tenements within burgh, Riddell, 1671, 
and urban subjects anywhere, it is sufficient that the tenant be 
warned forty days before the ish of the tack, whether it be Whit- 
sunday or Martinmas ; and in these the ceremony of chalking the Bartoun, 1724, 


13832; Robb, 
door is sustained as a warning, when proceeding upon a verbal order 1859, 21 B. 277, 


7 Edw. VIL. c.7, 
ss. 37 and 38. See 
rules 111-114, 
Sched. I. 


49-50 V.¢. 50, s. 5. 
Toid. s. 4. 


Thomson, 1883, 
10 R. 694; 
Sawers, 1891, 
25 Ds 


7 Edw. VIL. c.7, 
ss. 34, 35, and 37. 


7 Edw. VII. c. 7, 
s. 38. 


(48, 50) 
Sup. s. 20. 


Campbell’s Trs. 
1911, S.C. 188. 


(49) 
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from the proprietor, though without the warrant of a magistrate. 
As equivalent thereto are now accepted an acknowledgment of 
timeous intimation, and (by statute) the posting of a registered 
letter, receivable at or before the customary period of warning, 
and, if the building be left for four months or less, at or before one- 
third of the endurance of the lease. Whitsunday and Martinmas, 
as removal terms in the case of houses (including even farm build- 
ings), are, except with regard to the period of warning, and notwith- 
standing any usage to the contrary—28th (not 15th) May and 28th 
(not 11th) November. These rules apply (provided the subject is 
not a “holding” within the Agricultural Holdings Act) to houses 
let for a year or more without land or with land not exceeding 
two acres, to land not exceeding two acres without houses, and to 
mills, fishings, shootings, and all other heritable subjects except 
land exceeding two acres in extent. The notice of removal must 
be given at least forty days before 15th May or 11th November. 
In the case of houses or other heritable subjects let for a shorter 
period than a year, the decree in a summary application for removing 
has the force of a decree of removing and warrant of ejection. 

21. Action of Removing.—As above mentioned, the process of 
warning introduced in 1555 was necessary for founding an action 


’of removing against tenants, till the Act S., 14 Dec. 1756, which 


left it in the option of the proprietor either to use the order 
prescribed by 1555, c. 39, or to bring his action of removing before 
the Judge Ordinary ; which, if it be called forty days before the 
term of ish, was, prior to the Sheriff Court Act, 1907, held as equal 
to a warning. The rules under that Act contemplate warning being 
given, which entitles the proprietor to bring what really is a 
summary removing. As has been already indicated, where the 
tenant was bound by an express clause of his tack to remove at 
the ish of it without warning, such obligation was, by the said Act 
of S., declared to be a sufficient warrant for letters of horning ; upon 
which, if the landlord charged his tenant forty days before the said 
Whitsunday, the judge was authorised to eject him within six days 
after the term of removing expressed in the tack. 

22, Extraordinary Actions of Removing.—<Actions of removing 
or summary ejection might, even before this Act of Sederunt, have 
been, and still may be, pursued without any previous warning—(1) 
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Against vitious possessors, 7.¢., persons who had seized the POSSESSION Macdonald, 1883 
by force, or who, without any legal title, had intruded into it after Me 
the last possessor had given it up. (2) Against possessors who had sineiair, 1907, 
a naked tolerance, or held their houses as part of their wage. (3) Shots on oe 
Against tenants who had run in arrear of rent during the currency Nebel In, 

of their tacks. (4) Against such as had sold their lands, and yet 7a Dunbar's ae 
continued to possess after the term of the purchaser’s entry: for ao c. y a 
such possession is without a title. A landlord, who has disponed 

his lands in security and remains in personal occupation, may, on 

making default in payment of the debt or interest thereon, be 

ejected by the creditor as if he were an occupant without a title. 

Upon the same ground warning is not required in removings against 

possessors of liferented lands, after the death of the liferenter who Cr. p. 270 (13). 
died in the natural possession; but, if he possessed by tenants, 

these tenants can not be disturbed in their possession till the next 
Whitsunday, that they may have time to look out for other farms ; 

but they may be compelled to remove at that term by an action Thomson, 1628, 
of removing without warning. In the case of a liferent tack, it Rowallan, 1630, 
was at one time held that no action of removing was, before the 
above-quoted Act 8. (14 Dec. 1756), competent on the death of the 

tacksman against his representatives—in the case cited, his widow 

—without a previous warning, in terms of the Act 1555, on the 

ground that in every case where the proprietor had granted a tack 

warning was necessary ; but it has now been long settled that they Stowart, 1796, M. 


13853 ; 
may be ousted as vitious possessors, subject to their rights under the Tweedale 1847, 
rule messis sementem sequitur. Sup. 2, 1, 13. 


23. The Landlord’s Title in Removing.—A landlord’s title in a (51) 

removing, let it be ever so lame, cannot be brought under question 

by a tenant whose tack flows immediately from him except on the King les 2 Bs 
ground that the pursuer has been divested of the property. But 18.61. 

if he is to insist against tenants not his own—to whom he did not 
let—his right must be perfected by infeftment, unless it be such 

as requires no infeftment, as terce, &c. The seisin itself under the 

old law was a sufficient title against tenants who could not show 

a better; but, if the defender had a real right in the lands, the 
pursuer had also to produce the relative charter. This seisin had 

to be dated prior to the precept of warning under the Act of 1555, 


otherwise the precept would be null, as granted a non habente 


E. Haddington, 
1637, M. 3173. 


Mackintosh, 
1854, 17 D. 99. 
Campbell, M. 


ing,” 5. 
Lennox, 1893, 
21 KR. 77. 


(54) 


7 Edw. VI. c¢. 51, 
Sched. L, rule 
121. 

Myles’ 'Tr., 1910, 
S.C. 46. 


Houldsworth, 
1876, 3 R. 304. 


Gardner, 1877, 
4 R. 1096. 
1579, c. 81. 


(54, 55) 


‘Taylor, 1892, 
19 R. 399. 


Campbeil’s Trs., 
1911, S.C. 188. 


7 Edw. VII.c. 21, 
Sched. I., rule 85. 
Fletcher, 1874, 
Pea gS 


6 Geo. c. 120, 
s. 44. 
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potestatem, and consequently the removing also, which was founded 
on it; but, if an heir should before entry warn a tenant to remove, 
his bare right of apparency supported the warning if he should serve 
heir, and infeft himself on his service, prior to the citation in the 
subsequent action of removing. But now it is enough if the heir 
takes infeftment before decree is pronounced, and a singular suc- 
cessor before the case is called. If a proprietor is to remove a 
tenant whose right is derived from one who has been in possession, 
he ought to make that person a party to the suit. 

24. Violent Profits. — The defender, in any removing where 
defences cannot be instantly verified, may, in the discretion of 
the sheriff, be ordained to give security to pay to the setter the 
violent profits, if they should be awarded against him. These are 
so called, because the law considers the tenant’s possession after the 
warning as violent. Caution for violent profits cannot, therefore, 
be demanded when the possession has been held in bond fide. 
They are estimated, in tenements within burgh, to double the 
rent ; and in lands, to the highest profits the pursuer could have 
made of them, by possessing them either by a tenant or by himself, 
along with reparation for damage which the subject may have 
received at the hands of the defender. Claim for the excess of 
violent profits above the ordinary rent or ordinary damage pre- 
scribes in three years. 

25. Removing not insisted in.—If the action of removing shall 
be passed from, or if the landlord shall, after using warning, accept 
of rent from the tenant for any term subsequent to that of the 
removal, he is presumed to have changed his mind, and tacit 
relocation takes place. : 

Forum. — Actions of removing, unless when ancillary to a 
declarator in the Court of Session, and cases of summary ejection 
are competent only in the Sheriff Court. Decrees of removing, 
except in petty cases, are extractable after seven or fourteen days 
according to circumstances, and at such earlier date as the sheriff 
may allow. They can only be reviewed by way of suspension, 
which is also the mode of stopping a threatened ejectiun. 

Decrees of Removing Effectual against Assignees.—All actions 
of removing against the principal or original tacksman, and decrees 
thereupon, if the order be used which is set forth above, are, by the 
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Act of Sederunt 1756, effectual against the assignees to the tack 7 raw. Vii-c.51, 
or sub-tenants, and in the provisions of the Sheriff Courts Act, Wish, ‘339, 
1907, “tenant” is defined to include sub-tenant, and “ lease” sub- 
lease. A sub-tenant, whose lessor had no right to sublet, and who 
has not been recognised by the over-landlord, may be ejected Photos 
summarily. If not thus acknowledged, removing of the sub-tenant 
does not oust the principal tenant. 

25A. Rent; Apportionment and Recovery.—Rent is the return 
in money, produce, or other moveables due for the possession and 
use of the subject of the tack. It is in modern times chiefly 
prestable in the shape of money, sometimes in grain, kain, or a 
share of the minerals raised, or by way of commutation of these 
products. The modes of discharge are referred to in another Inf. 3,4. 
chapter, and the circumstances in which the rent may be retained 
in whole or part have been already referred to. The relation of sup. 16s. 
terms of payment to the possession for which payment is made is 
at first sight somewhat complex, but is really very simple. Rent 
of farms is due for the crop and possession of each year, though for Kerr, 5 BS. 876. 
convenience payable half-yearly. The year begins at Martinmas, 
or separation of the white crop. The rent, if payable according to Wigan, 1908, 
the legal terms, is due, one-half at the following Whitsunday (15th 
May) and the other half at Martinmas (11th November) ; and this 
is the rule, subject to the Apportionment Acts, in allocating the Sup. 2,2, 12a. 
rents between heir and executor, &c., though, as is common, the 
actual date of payment is conventionally postponed (backhand) ; 
and whether the land be partly agricultural and partly pastoral. 
But when a pastoral farm (whose crop is the summer grass) is entered 
to at Whitsunday, the first half-year’s rent is legally due at the Wigan, 1908, 
Whitsunday of entry. If the term of payment be accelerated (fore- See! 
hand) the legal term is ousted, and vesting takes place according 
to the earlier date. The same rules apply in the case of tacks of Ge s Exrs, 
mines. It is still uncertain whether houses follow the analogy of 
pastoral farms or are regulated merely by the actual possession. 

Rent may be recovered by summary diligence following on 4 
clause of consent to registration for execution contained in a formal 
tack; by an ordinary petitory action; by action of maills and 
duties (to be hereafter described) ; and by the procedure pointed rng. 4,1, 25. 
out in the remainder of this title. 


(56-60) 


43 V.c. 12. 


6 pr. D. (20, 2); 
61, s. 8 D. (47, 2). 


Mack., 2, 6, 12. 


Hay, 1624, M. 
6188. 


Barns, 1864, 2 M. 
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26. Landlord’s Hypothec.—The landlord has in security of his 
tack-duty, over and above the tenant’s personal obligation, a tacit 
pledge of hypothec as to urban subjects, in the invecta et illata ; 
as to mines, in these and the output; as to horticultural subjects, 
probably in the produce; and as to agricultural subjects under 
leases (if such now exist) dated before Martinmas 1881, not only in 
the fruits, as he had by the Roman law, but in the cattle pasturing 
on the ground. In regard to leases, entered into on or after that 
date, of land exceeding two acres in extent let for agriculture or 
pasture, the landlord’s hypothec is abolished. So that what follows 
in this and the next two paragraphs relates to cases which this 
abolition does not affect. The corn and other fruits are hypothe- 
cated for the rent of that year whereof they are the crop, for which 
they till 1867 remained affected, though the landlord should not 
use his right for years together. But now proceedings in pursuance 
of this hypothec must begin within three months after the last 
term of payment of each year’s rent; and the crop is freed from 
being thus attached, if it has been sold by bulk in open market, or 
bond fide sold tor a fair price, paid for and removed, or sold by 
public auction after notice to the landlord. In virtue of this 
hypothec, the landlord can (1) for payment of rent due retain 
enough of the corns upon the ground to satisfy the rent, though 
a creditor of the tenant should have legal diligence ready to be 
executed against them by poinding. If the poinding be attempted 
before the term of payment of the tenant’s rent, the landlord may 
stop it unless sufficient security be offered to him for that year’s 
rent. And if the tack-duty be payable in victual, the security 
must be offered for the tenant’s specified delivery of the farm-bolls. 
Though the poinder should leave corns on the ground sufficient for 
answering the rent, the landlord may stop the diligence; because 
what is so left may be destroyed or carried off before the term of 
payment, till which term the landlord cannot make it his own > but 
he is not at liberty to stop a creditor’s poinding after the term, if 
sufficiency of corns be left for the rent, because he can instantly 
appropriate what is so left to his own payment. 

27. Recovery of Fruits.—This hypothec entitles the landlord, 
(2) subject to the limitations above indicated, to recover all corns 
that are carried off from the tenant, either by legal diligence or 
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voluntary purchase. Though a tenant who is liable in silver rent 

cannot well pay it but by the sale of his corns, the landlord’s right 

extends in practice even to that case; and our older decisions 

carried it still further against purchasers in public markets, contrary Hay, 1639, M. 
both to equity and public policy. The landlord may bring back Crichton, 1672, 
the corns without the authority of a judge if he use his right ie. 

recent, unless where a creditor has made them his own by complete Currie, 1745, 
legal diligence. But in every case where the landlord has not oe 
exercised his right of recovery immediately he must make it good 

by a common process. 

28. Hypothec on Cattle.—The whole cattle on the ground, — (1-63) 
considered as a quantity, are hypothecated for a year’s rent, one 
after another successively. The landlord may apply this hypothec Hepburn, 1726, 
in security for payment of current rent, and also for payment of 
the past year’s rent at any time within three months from the 
last conventional term of payment, after which it ceases for that 
year. As the tenant may increase the subject of this hypothec, 
by purchasing oxen, sheep, &c., so he can impair it by selling part 
of his stock ; but if the landlord suspects the tenant’s management, 
he may, by sequestration or poinding, make his right, which was 
before general upon the whole stock, special upon every individual. 

And alien stock received for grazing is hypothecated only to the 30-1 V. c. 42,5.5. 
extent of the grass maill, &c., due to the farmer. 

Superior’s Hypothec.—A superior has also a hypothec for his Mack. 26 6,12; 
feu-duty, of the same kind with that just explained. 

29. Hypothec on invecta et illata. — In tacks of houses, (64) 
breweries, shops, and other tenements which have no natural Dick, 1630, M. 
fruits, the furniture and other goods brought into the subject set 
(invecta et illata) are hypothecated to the landlord for one year’s 
rent ; but the tenant may by sale impair this hypothec, as he 
might that of cattle in rural tenements ; and, indeed, in the par- 
ticular case of a shop, the tenant rents it for no other purpose than 
as a place of sale. This sort of hypothec is now alone important 
in practice. The subjects over which it extends are, generally B. Pr. 1276. 
speaking, the whole corporeal moveables in the building which do 15 R. 458.” 
not belong to the landlord. But cash, bonds, bills, and such-like Bell, 1885, 12 R. 
articles are excluded. The property of third parties falls under tele & Co. 
hypothec, or not, according to circumstances. It does so, as a rule, 


Wilson, 17 Dec. 
1813, F.C. 


Thomson, 1885, 
10 R. 694. 
Ryan, 1910, 
8.C. 219. 


Sup. s. 27, 


Jack, 1911, 
VS.E.T. 124. 


7 Edw. VIi.c. 51, 
Sched. L, rules 
104-109. 


Alexander, 1903, 
5 F. 634. 
Jack, 1880, 7 R. 


465. 


Watson, 1878, 
5 R. 843. 


30-1 V. c. 42,8. 7. 


Bell; Menzies ; 

Craigie; Wood, 
Conveyancing. 

Begg, Code. 
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if it be lent on hire; less usually if it be merely deposited or lent 
gratuitously ; and probably not at all, if it consists of articles (not 
substantially the whole furniture) belonging to an inmate. The 
furniture of a shop falls under the same rules. The goods in stock 
being meant for sale are freely vendible till sequestration takes 
place, though goods sold and paid for, but not delivered, fall under 
the sequestration. The right expires as to each year’s rent if not 
made effectual by sequestration within three months after the last 
term of payment, and it operates security for current rent. It is 
postponed in competition to Crown debts, the superior’s hypothee, 
the wages of certain servants, and the tenant’s deathbed and funeral 
expenses. The rules stated above regarding the landlord’s right 
to retain the goods on the premises, and to recover them when 
removed, apply in this case also. He may also obtain a plenishing 
order, where his security has been unduly dilapidated ; and this 
remedy in practice takes the place of an irritancy, since failure to 
plenish involves liability to be ejected. 

29A. Sequestration and Sale.—The mode in which the general 
attachment by hypothec becomes an attachment of specific subjects 
is landlord’s or superior’s sequestration—an action brought in the 
Sheriff Court. The order is granted de plano; warrant to inventory 
is issued ; and service is ordered. The diligence may be recalled on 
payment, caution, or consignation. Breach of sequestration, being 
contempt of court, is a quasi-criminal offence. On the other hand, if 
sequestration has been wrongfully applied for, an action of damages 
lies. If this diligence does not bring about payment, the sheriff grants 
a warrant to sell. The proceeds of the sale go to defray expenses and 
the landlord’s claim for rent, or the superior’s claim for feu-duty, 
the balance, if any, being paid over to the tenant or vassal. All 
sequestrations must now be registered in the Sheriff Court books. 


TIT. VII.—OF THE FORMER TRANSMISSION OF TENURE BY 
CONFIRMATION AND RESIGNATION 


1, Vassal’s Power of Alienation.—A vassal, without creating a 
new tenure, has now perfect liberty to transmit his feu to singular 
successors—i.¢., those who acquire by gift, bequest, purchase, or: 
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other singular title—to be held not of himself (de me) but of his 
superior (a me de superiore meo). Such transmission is either volun- 
tary, —by disposition or will; or necessary, — by adjudication. 
Until 1874 the express concurrence of the superior was necessary, 
in the form of a charter (or latterly writ) by progress; since 
1874 it is implied in registration of the successor’s title for 
publication. 

2. Superior’s Former Veto on Alienation.—By the first feudal 
rules no superior could be compelled to receive any successor in 
lieu of his vassal other than the heir expressed in the investiture ; 
for the superior alone had the power of determining who should 
hold his lands. If the superior were willing (as he frequently was 
in consideration of payment of a composition) to receive a singular 
successor as vassal, the mode of entry was either by resignation or 
by confirmation. Such entry was called a public right or infeft- 
ment. But this right of refusal in the superior to admit a new 
vassal was taken away by statute to a certain extent—(1) In the 
case of creditors-apprisers, or adjudgers, whom superiors were 
obliged to receive upon payment of a year’s rent. (2) In the 
case of purchasers of bankrupt estates, who were put on the same 
footing with adjudgers. The Crown refused no voluntary disponee 
in burgage tenure ; nor in other tenures on his paying a composition 
to the Exchequer of a sixth part of the valued rent. 

3. In later Times.—Indirect methods were also in practice fallen 
upon to compel subject-superiors to receive even voluntary singular 
successors, é.g., by a bond granted by the yassal disponing to the 
disponee, who thereupon adjudged the lands. Then in 1747 the 
Legislature, looking upon vassals as proprietors (as they in fact had 
come to be) and not merely as tenants or usufructuaries, directed 
superiors to enter all singular successors who should have got from 
the vassal a disposition containing procuratory of resignation, they 
always receiving a composition of a year’s rent as the price of the 
entry. And in 1847, entry by confirmation, where competent, was 
made demandable from superiors on the like terms. But superiors 
were not bound to receive incorporations or trustees, by which the 
whole casualties of superiority would be lost to them for ever or 
indefinitely postponed. It was usual however to enter these on 
the footing of a payment of composition at agreed-on intervals, 


37-8 V. c. 94, s. 4. 
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definite or dependent on the death of a specified individual. 
And now, in the case of feus granted prior to Ist October 1874, 
in the absence of stipulation to the contrary, composition taxed 
or untaxed is exigible from corporations and trustees at the end 
of every twenty-five years in the ordinary case, and at the end 
of every fifteen years where a taxed casualty was payable at each 
transmission of the feu, whether to heir or singular successor. 
Trustees holding lands for the heir of a testator are in a more 
favoured position. 

4. Confirmation of Subfeus.—A disposition by way of original 
charter (i.¢., a subfeu or base infeftment) left the relation of tenure 
between the granter and his superior undisturbed. The granter’s 
estate was reduced from dominium utile to dominium directum, but 
he remained vassal towards his superior as before. This sort did 
not necessarily require a confirmation by the granter’s superior, 
because his vassal continued the same, notwithstanding the subaltern 
right granted to the sub-vassal; but because the sub-vassal’s pro- 
perty was exposed to the hazard of all the casualties falling by his 
immediate superior where confirmation was not adhibited, it was 
commonly applied for until about the middle of the eighteenth 
century ; and when granted, it secured the sub-vassal confirmed 
against all such casualties due by the mid-superior as entirely 
carried off or exhausted the feu, ¢.g., forfeiture, recognition, &c. ; 
but could hardly be explained into a renunciation by the over- 
superior of his other casualties arising from the nature of the 
feudal contract, which inferred only a temporary right to the rents, 
or to any part thereof. 

5. Preference of Base and Public Rights.—Base rights (7.e., sub- 
feus) had by our ancient law as strong effects as public rights 
derived from the same author ; but, as they might, before establish- 
ing the registers, have been kept quite concealed from all but 
granter and receiver, it was enacted for the security of purchasers, 
that whoever purchased lands on an onerous title, and attained 
possession thereof, should be preferred to persons claiming under 
a private or base right, though it should bear a date prior to his. 
Though the opposition runs by the words of the statute between 
onerous rights clothed with possession and private rights, the Act 
was so explained by custom, that an onerous and public right, 
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whether followed by possession or not, was preferred to a private 
right not followed by possession. Where the base right came to be 
clothed with possession, it was esteemed effectual from that period ; 
because the presumption of simulation, arising from its latency, was 
thereby taken off; and indeed, after the Act 1617, which ordained 
the registration of all deeds, private as well as public, the most 
slender acts of possession were admitted in support of the base 
right. As this distinction, which was no longer necessary after the 
establishment of our records, rendered the rights of lands extremely 
precarious, by frequently resting them on an uncertain proof by 
witnesses of the disponee’s possession, all infeftments are, by 1693, 
c. 13 and 14, declared to be for the future preferable according to 
the date of their several registrations, without respect to the former 
distinctions of base and public, or of being clothed and not clothed 
with possession. 

6. Public Rights; Entry by Confirmation; Alternative Holding.— 
Dispositions to be holden of the granter’s superior (a me de superiore 
meo) when carried into effect completely divested the granter of the 
tenure and property and substituted the grantee in his place as 
vassal; hence the necessity for the concurrence of the granter’s 
superior. The divestiture of the granter and the entry investiture 
or public infeftment of the grantee might, till 1874, be perfected 
either by confirmation or alternatively by resignation, or by both, the 
one without prejudice to the other; and therefore such dispositions 
(which differed but little in form from charters and were originally 
called charters) generally contained till 1858 an obligation by the 
disponer to infeft the disponee by one or other or all these modes 
of entry, and also a precept of seisin and a procuratory of resigna- 
tion, or either, or till 1874, the latter only. When the receiver was 
to enter by confirmation, he took seisin upon the granter’s precept ; 
but such seisin was ineffectual without the superior’s confirmation, 
for the disponee could not be deemed a vassal till the superior 
received him as such, or confirmed the holding. This confirmation 
used formerly to be adhibited by the superior upon the back of the 
charter or disposition granted by the vassal, but, after certain Acts 
imposing duties on deeds written upon stamped paper and parch- 
ment, it came to be always written in a charter apart, in which the 
superior recited at full length the charter confirmed, and then sub- 
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; joined his own confirmation or ratification thereof. In 1858 the 
‘old mode was restored as an alternative to this. To obviate the 


risk attendant on the necessity of confirmation to make the disponee’s 
right real and also to postpone or evade the necessity of paying 
casualty, the usual style of obligation to infeft came almost invari- 
ably to be alternative—a me vel de me—in the option of the disponee, 
upon which, if seisin was taken indefinitely, it was construed, in 
favour of the disponee, to be a base infeftment (subfeu), because 
a public right was null without confirmation. But if no mid- 
impediment occurred (creating a split in the title) and the receiver 
afterwards obtained the superior’s confirmation, it was considered 
as if it had been from the beginning a public right. An alternative 
holding is impossible since 1874, for registration of the conveyance 
now implies entry with the superior, and there is no interval during 
which the disponee could hold base of the disponer. A de me 
holding must still be inserted in the tenendas of the original charter 
if a subfeu be intended. 

7. Preference of Confirmations.—Where two several public 
rights of the same subject were confirmed by the superior, their 
preference was governed by priority in date of the confirmations, 
not of the seisins confirmed, because it was the confirmation 
which completed a public right. This was specially provided in 
the case of confirmations from the Crown; but the reason of the 
rule held in all confirmations, whether flowing from the Crown or 
a subject-superior ; and therefore that statute must be considered 
merely as declaratory, and not as having introduced any new rule. 
In confirmations from the Crown, it was the charter first passing 
the seals that was preferred, because the seals were in place of the 
royal superscription ; unless he who had presented the first signa- 
ture had been obstructed in completing his right by the indirect 
methods or nimious diligence of his competitor. 

8. Effect of Confirmation. — Though a seisin a@ me, by the 
superiors confirmation, became valid from its date, along with 
all seisins granted by the party infeft before his confirmation, 
yet if any midimpediment intervened betwixt that period and 
the confirmation (¢g., if the granter of a public right should 
afterwards grant a base right to another, upon which seisin 
was taken before the superior’s confirmation of the first), the 
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confirmation would have effect only from its own date, and conse- 
quently the base right first completed would carry the property of the 
lands preferably to the public one. But every charter and writ froma 
superior operated in modern times, and till the system of renewal of 
investiture ceased in 1874, as a confirmation of all prior conveyances 
necessary to be confirmed in order to complete the investiture. 

9. Consolidation by Resignation ad perpetuam remanentiam.— 
Resignation was that form of law by which a vassal surrendered his 
feu to his superior; and it was either ad perpetuam remanentiam or 
in favorem. In resignations ad remanentiam, the feu was resigned 
by the vassal to the effect that it might remain with the superior. 
The superior, who before had the superiority, acquired by the 
resignation the property also of the lands resigned, and the two 
rights coalesced into one plenum dominium as before the feu was 
first granted; that is to say, as the original superior’s infeftment 
in the lands still subsisted, notwithstanding the right by which he 
had given his vassal the property, therefore, upon the vassal’s 
resignation, the superior’s right of property revived, and was 
consolidated with the superiority without the necessity of a new 
infeftment, so that resignations ad remanentiam were truly ex- 
tinctions, not transmissions, of a tenure. The property returned 
by this resignation to the superior, with all the burdens charged 
upon it by the vassal which could have affected any singular 
successor, as feus, tacks, rights of annualrent, &c. ; for the superior’s 
voluntary acceptance of the resignation from the vassal implied a 
confirmation of all these. The reason has been already given why 
it is otherwise when the fee returns to the superior in virtue of 
any feudal casualty. This sort of resignation was not ordained to 
be recorded by the Act 1617, for registering real rights, which 
omission, because it weakened the security of singular successors, 
was supplied by 1669, ¢. 3. The form was also available where a 
vassal acquired the superiority. Though, perhaps, not rendered 
incompetent by the Conveyancing Act, 1874, it is displaced by the 
procedure prescribed therein. A person infeft both in the superiority 
and in the property may now consolidate them by recording a 
short minute. Neither this nor any other mode can affect the 


rights of any ov er-superior. There is also a mode of consolidation Graham, 1840, 


by means of the positive prescription. ¥ 


31-2 V. c. 101, 
s. 115. 


(19-21) 


Sup. 2, 5, 35. 


C. 17. 


37 ee c. 94, 
a , Hubank, 1833, 
p. 347; 


a Zein, 1870, 
8M. H.L. 144. 


(17, 18, 22, 23) 


Cr. p. 436 (17). 


8-9 V.c. 35, s. 9. 


Inf.s. 13a. 


(17) 


Young, M. 3105. 
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10. Entry by Resignation in favorem.—This was the alternative 
mode of entry of a disponee a me. Resignations in favorem were 
made, not with an intention that the property resigned should 
remain with the superior, but that it should be again given by him 
in favour either of the resigner himself or of a third party. They 
had not therefore the effect, like resignations ad remanentiam, of 
divesting the resigner; for the surrender was not attended with 
any purpose, or causa habilis, of transferring the property to the 
superior, but was only used as a step to convey it to another. 
Consequently the fee remained in the resigner till the person in 
whose favour the resignation was made got his right from the 
superior perfected by seisin; and it was because resignations in 
favorem were but incomplete personal deeds that our law made no 
provision for recording them. Hence the first seisin on a second 
resignation was preferable to the last seisin upon the first resigna- 
tion; but the superior accepting a second resignation, whereupon 
a prior seisin might be taken in prejudice to the first resignatary, 
was liable in damages. In all resignations the vassal surrendered 
the lands by giving the symbol of staff and baton on his knee to 
the superior, who, in the case of a resignation in favorem, immedi- 
ately delivered it to the disponee: and upon this fact a notarial 
instrument was extended, which completed the act of resignation. 
But this instrument, which was merely intended to connect the 
procuratory with the charter of resignation, having been long obsolete, 
was abolished in 1845. A pen was, in practice, used for a staff in 
the ceremony of resigning. The whole ceremony and its sequels 
are now incompetent. 

11. Resignation propriis manibus.—Resignation might be made 
either by the vassal himself propriis manibus, or by his procurator, 
in virtue of the procuratory or power to resign contained in the 
disposition. If the vassal resigned ad remanentiam propriis manibus, 
he himself, as well as the notary, had to sign the instrument (1555, 
c. 38); which statute is expressed in general terms, though it was 
perhaps intended to take place only where the resigner had sub- 
scribed no previous obligation or conveyance, that such resignation 
might not rest solely on the credit of the notary. Tenements 
within burgh had been long resigned erroneously by the symbols 
of earth and stone, and such resignations were sustained in respect - 
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of the universal communis error: but by Act S. 11 Feb. 1708, all 
symbols were prohibited in resignations other than staff and baton. 
12. Act 1594, c. 214.—By statute 1594, c. 214, the necessity of (25 
producing procuratories or instruments of resignation, or precepts 
of seisin, was dispensed with where the rights and infeftments 
themselves had taken effect by possession for forty years together. 
Procuratories and precepts were in those days written separate 
from the dispositions on which they proceeded; and the view of 
the Act was, that the validity of the infeftment should not depend 
upon the preserving of writings, which were considered as little 
worth the keeping. When, as was the custom later, the procura- 
tory or precept was engrossed in the deed of alienation, and tailzies 
were frequently executed by simple procuratories, such rights, if 
not supported by some separate deed divesting the granter, could 
not stand on the footing of this Act (though they might, in 
most cases, be supported by the posterior Act of prescription) Inj. 3, 7,2. 
without production of the procuratories ; because these were really 
the deeds of conveyance, which were not designed to fall under 
the statute. In burgage tenements the instrument of seisin, called 
an instrument of resignation and seisin, contained the whole trans- 
action, without any separate instrument of resignation ; and there- 
fore, seisin, expressing resignation of these to have been made, 
constituted a valid right, even before the lapse of forty years. 
13. Personal Right to Land.—The holder of a personal right 26) 
to lands is not so divested by conveying the right to one person, 
but that he may effectually make it over afterwards to another ; 
and the preference between the two does not depend on the Bell, M. 2848,2 


Ross, L.C. 410 
dates of the dispositions, but on the priority of the infeftments Nellzon, ele 
D. 860; of. 
following upon them, now of the registration of the dispositions Tee een 
themselves. 3 Macq. 116. 
13A. Modern Forms.—As indicated on an earlier page, the Sup. 2,5, 2la. 


writs by progress described in this chapter (with the possible 
exception of instruments of resignation ad remanentiam) are 
abolished or rendered incompetent by the Conveyancing Act of 
1874, which prohibits renewal of investiture, and implies that 37-8 V.c.94,s.4 
entry which these writs instructed from mere registration of the 
conveyance in the Register of Sasines. The specialties which 
affect the completion of heritable securities, and the modes in 
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which one who takes by inheritance makes up his title, will be 
noticed in later chapters. The personal right referred to in the 
foregoing section might, prior to 1858, be conveyed by deed 
known as a disposition (of the subjects) and assignation (of the 
titles), or even without the disposition. An Act passed in that 
year—whose provisions were incorporated in the Titles Consoli- 
dation Act, 1868,—gave forms of assignation of the disposition, 
not of the lands themselves; and the assignee till 1874 completed 
his title by confirmation or resignation, deducing in the appropriate 
writs the series of titles by which he claimed right to be entered. 
Or he might expede, and get entry on, a notarial instrument, in 
either of two forms, one requiring to be recorded with and the 
other without the original conveyance. 

13B. Continuity of Effect.—Although the modern disposition 
contains neither precept of sasine, procuratory of resignation, nor 
obligation to infeft, and the modern charter no precept of sasine, 
and though the ancient formalities of entry by confirmation or 
resignation have disappeared, the effects remain the same, being 
all implied in the modern conveyance and its registration in the 
Register of Sasines. 


TIT. VIII.—OF REDEEMABLE RIGHTS AND REAL SECURITY 


1-14. Terminology.—Personal security is caution, real security 
is pledge. If the property pledged be heritable the security is 
conventionally called heritable, but is not heritable property except 
in a limited number of cases, or to certain limited effects. If the 
property pledged be moveable the security is called moveable, 
but may be heritable property to certain limited effects. The 
term personal security is sometimes interpreted to mean move- 
able security. 

Real Security.—This legal right may originate in various ways: 
(a) ex lege, as in the case of hypothec, lien, retention, as a legal 
consequence of the relations of persons and possession of property ; 
(0) by statute, e.g. the Finance Acts; (¢) by real diligence ; (d) but 
mostly ex conventione hy impledgment of specific property, heritable 
or moveable, by the owner to his creditor, in real right to ensure. 
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implement of an obligation preferably to other obligations. The 
creditor’s right is essentially a nexus, and is accessory and passive, Stevenson, 1896, 
carrying neither proprietary use, benefit, nor power. Such powers ston, 1909, 5.0. 
may be given expressly or acquired judicially. The debtor’s right Smith, 1879, 
of redemption is an indefeasible qualification of the creditor’s right. 
If the obligation secured be extinguished the security falls, and the 
creditor must denude of the property or surplus proceeds. If the Kinmona, 1904, 
property be heritable there is now right of foreclosure under Sys, 
judicial authority. a 
Reversion. — An heritable right is redeemable when it contains, 
expressly or tacitly, a right of reversion, or return, in favour of 
the person from whom the right flows. Reversions are either 
legal, which arise from the law itself, as in adjudications, which nf. 2, 12, 16. 
law declares to be redeemable within a certain term after their 
date; or conventional, which are constituted by the agreement 
- of parties, as in wadsets, rights of annualrent, and other real 
rights in security. 
Wadset.—A wadset (from wad or pledge), now unknown in (3-30) 
practice, though still competent, was a right by which lands 
or other feudal subjects were impignorated by the proprietor 
to his creditor in security of his debt; and, like other feudal 
rights, was perfected by seisin. The debtor who granted the 
wadset, and had the right of reversion, was called the reverser ; 
and the creditor, receiver of the wadset, was called the wad- 
setter. It will be enough to note here that the transaction 
was originally a true pledge; that it then came to resemble the 
absolute disposition with back-bond now in use; that later the 
necessity for recording both of those parts led to its taking the 
form of a mutual contract—of disposition as against reversion 
or power to redeem; that a regular “order of redemption” was 
formulated; that in a proper wadset the produce of the land 
went for the use of the money without liability to account, while 
in an improper wadset there was liability to an accounting, fine 
inde, for a deficiency or an excess, as between produce and interest ; 
and that wadsets were gradually thrust out of practice by the 
more convenient modern forms of rights in security, now to be 


noticed. 
15. Right of Annualrent.—An infeftment of annualrent does (31, 32) 
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not carry the property of the lands, but it creates a real newus 
or burden upon the property, for payment of the interest or 
annualrent contained in the right; and consequently, the bygone 
interests due upon it are. delita fundi. The annualrenter may 
therefore insist in a real action of poinding the ground, upon which 
he may distrain the corns, cattle, or other moveables upon the 
lands, for payment of his interest, but in competition with 
the trustee in the debtor’s sequestration the annualrenter’s prefer- 
ence is limited to the amount of the current term’s annualrent 
and one year’s arrears. Those corns, &c., in so far as they are 
the property of the debtor himself, may be poinded by the 
creditor to the full amount of the debt due to him; but the 
goods belonging to the debtor’s tenant can be poinded only to 
the extent of the rent due by him to his landlord, as shall be 
particularly explained, to which extent the annualrenter may, if 
he pleases, sue the tenant in a personal action towards the pay- 
ment of his past interest. And in a competition for those rents 
the annualrenter’s preference will not depend on his having used 
a poinding of the ground; for, his right being completed by 
the seisin, the power of poinding the ground, arising from the 
antecedent right, is mere facultatis, and need not be exercised 
if payment can be otherwise got. As it is only the interest of 
the sum lent which is a burden upon the lands, the annualrenter 
cannot uplift more of the rents than is equivalent to that interest ; 
and cannot operate reduction or extinction of the principal debt 
by entering into possession and intromitting with the full rents ; 
and if he wants his principal sum, cannot recover it either by 
poinding or by a personal action against the debtor’s tenants, 
but must demand it from the debtor himself, on his personal 
obligation in the bond, either by requisition or by a charge upon 
letters of horning, or the equivalent modern diligence, according as 
the right is drawn. In practice bonds of annualrent are mainly 
now confined to cases in which an heir of entail, or other limited 
owner, instead of burdening the estate with a permanent security, 
prefers to bind himself and his successors to pay off improvement 
expenditure, principal and interest, by half-yearly instalments in 
twenty-five years, or some other fixed period. 

16, Extinction of Rights of Annualrent.—Rights of annualrent 
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being servitudes in the widest sense of the word upon the property, 
and consequently consistent with the right of property in the 
debtor, might of old be extinguished without resignation. Where 
they were made out after the old style, formal renunciations were sup. 9,9, 3 
necessary, which it behoved the debtor to record in the Register 
of Sasines and Reversions, because such rights were truly wadsets ; See Rankin, M. 
but ‘when rights of annualrent came, by a variation in the form, Lect. $78. 
to be accessory to a personal obligation, which is extinguishable 
merely by payment or intromission, renunciations were no longer 
required to the extinction of them. But proof of payment or Robison, 1830, 
extinction of the debt is limited to writ or oath of the creditor, ~~” 
and a probative registered renunciation or discharge is necessary 
to clear the record. 

17. Infeftments in Security ; Heritable Bonds.—Infeftments in (35, 36) 
security are another kind of redeemable right (now generally used 
in place of rights of annualrent), by which the receivers are infeft 
in the lands themselves, and not simply in an annualrent forth 
of them, for security of the principal sums, interest, and penalty 
contained in the rights. These rights, when they are granted, 
not to the creditors for payment of their debts, but to cautioners 
for relief of their engagement, are called infeftments of relief. 
If an infeftment in security be granted to a creditor, he may 
thereupon enter into the immediate possession of the lands or 
annualrent for his payment; whereas rights of relief are con- 
ditional, and have no operation till the cautioner either pays 
the debt or is distressed for it, except in the special cases men- 3, 3, 26. 
tioned infra. Infeftments of relief are granted, not for the behoof Crs, of Langton, 
of the creditor, who is no party to the right, but for the cautioner’s, 
who therefore may renounce it at his pleasure ; but if the creditor, 
by adjudging the right of relief from the cautioner, shall carry 
it to himself, the cautioner cannot thereafter renounce it in pre- 
judice of him who has affected it by legal diligence. 

Bond and Disposition in Security.—The form of heritable bond se. style Bk. 
last described was gradually altered for the purpose of improving ne 
the creditor’s security. The deed which has resulted and has 
nearly displaced all rivals (with the exception of the ex facie 
absolute disposition with back letter), is the bond and disposition 
in security ; which contains a personal obligation to pay the debt 
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incurred, principal, interest, and penalty, and in security a dis- 
position of the lands and others in ordinary form, assignation 
of writs and rents, warrandice, reservation of power to redeem, 
and—last improvement of all—power to the creditor to sell by 
auction after due notice to the debtor and public advertisement. 
The form of such bonds, the mode of making up title, and the 
formalities of transmission, discharge, and sale were much simpli- 
fied by Acts passed in 1845, 1847, 1858, and 1860, and consolidated 
in 1868, and the process was carried further in some minor particu- 
lars by the Conveyancing Act of 1874. And provision is now made 
for a bondholder ousting the debtor from natural possession, letting 
the subjects, and in the end becoming absolute proprietor of an 
inadequate security under decree of the sheriff. The nature of 
the creditor’s and of the debtor’s succession as heritable and move- 
able is explained elsewhere. 

Cash Credit Bond and Disposition in Security.—No real security 
can be created over feudal property for a future or fluctuating 
debt unless by way of ex facie absolute disposition, or cash credit 
bond and disposition in security. This was enacted in the year 
1696, because such securities were found by experience to be fre- 
quently granted as covers to fraud. But by a provision passed 
temporarily in 1793, perpetuated in 1814, and repeated in 1856, 
a possessor of heritable property, desiring to pledge it in security 
of sums or balances arising or which may arise on cash accounts or 
credits, or by way of relief to co-debtors therein, may grant herit- 
able securities thereupon, enabling the bank or other creditor to 
get infeftment in security ; provided the principal and interest to 
be secured be limited to a definite sum specified in the security and 
not exceeding the principal sum, and three years’ interest at five 
per cent. The infeftment in such a case is declared to be as effectual 
as if the whole sums advanced had been paid prior to its date. 

Absolute Disposition with Back-Bond.—This is another form 
of security specially adapted to cases in which it is contemplated 
to advance money in the future to the granter of the disposition. 
The disposition to the creditor is ex facie absolute and divests the 
disponer. The back-bond or back-letter which is usually granted 
discloses the true nature and purpose of the conveyance and consti- 
tutes or implies a personal obligation by the creditor to denude on 
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payment of whatever debt he may be due to the creditor at the 
time of denuding the creditor. An ex facie absolute owner may Abbott, Pe 
administer as owner, grant leases, sell, and so on, without the true eee oe : 
owner’s aid. So long as the back letter is not recorded in the bunean, 1893, 
Register of Sasines, there is the risk that the subjects may be 
carried off from the true owner by the ostensible owner’s onerous 
disponee, but not by his creditors or trustee in sequestration. If 
and when so recorded, this danger is obviated, since the true nature Horit: Revers, 
of the right becomes patent, but the security is thereafter restricted H.U. 43.’ 
to the sums advanced at the date of its being registered. The same 
result follows if the true nature of the right be disclosed to the 
public in other ways. One drawback to this form of security is Sas PS See. 
that the creditor cannot attach the debtor’s moveables by an action 333. 
of poinding of the ground, but he requires no action of maills and 
duties to enable him to draw the rents. 

Extinction of Real Security over Feudal Property.—Infeftments 
expressly in security are extinguished, like rights of annualrent, and 31-2 V. ¢. 101, 
fall on proof of extinction of the debt, but proof of extinction is limited . 
to writ or oath of the creditor. A probative discharge is usually 
taken and recorded in the Register of Sasines, to clear the record. 
A formal registered reconveyance is necessary if the security be by 
way of ex facie absolute disposition. 

18. Preference of debita fundi.—All rights of annualrent, real (37) 
rights in security, and generally whatever constitutes a real burden 
on the fee, are preferable in competition according to priority of 
completion of the creditors’ real rights, and may be ground of an 
adjudication which is preferable to all adjudications or other dili- 
gences (not proceeding upon preferable debita fundi) intervening 
between the date of the right and of the adjudication deduced on 
it ; not only for the principal sum contained in the right, but also 
for the whole past interest contained in the adjudication. This 
preference arises from the nature of real debts, or debita fundi, and 
is expressly reserved by the Act 1661, ¢. 62, establishing the pari Mackenzie, M 
passu preference of adjudications ; but in order to obtain it for the 
interest of the interest accumulated in the adjudication, such adjudi- 
cation must proceed on a process of poinding the ground. 
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Rankine, Land- TIT, IX.—OF SERVITUDES AND NUISANCE 
Ownership. 
(, 2) 1. Natural, Legal, Conventional.—Servitude is a burden affect- 


ing lands, or other heritable subjects, whereby the proprietor is 
either restrained from the full use of what is his own—negative 
servitude—or is obliged to suffer another to do something upon it 
—positive servitude. Servitudes are either natural, legal, or con- 
ventional. Nature itself may be said to constitute a servitude upon 
inferior tenements, whereby they must receive the water that falls 
from those that stand on higher ground. Legal servitudes are 
established by statute or custom, from considerations of public 
1621, c. 26; policy ; among which may be numbered the restraints once laid 
oo upon the proprietors of tenements within the city of Edinburgh, 
and on the public generally by a large number of modern statutes 
in the interests of the public health and safety. There is as great 
variety of conventional servitudes as there are ways by which the 
exercise of property may be restrained by paction in favour of 
another. But the term “predial servitude,” or “servitude” proper, 
is usually employed in a restricted sense as applicable only to 
certain conventional real burdens known to the law, in virtue of 
which the owner, as such, of one tenement is subjected to restraints 
in the interests of the owner, as such, of a neighbouring—not 
necessarily adjacent—tenement. It is also used as signifying the 
correlative right. The reason for confining the term to these is 
that servitudes in this sense rest, not on the records, like other 
real burdens, but on simple grant, express or implied; and that 
a purchaser cannot be put indetinitely on his inquiry as to the 
existence of incumbrances. Consequently, negative servitudes which 
make no apparent change on the servient tenement belong to a 
small number of well-known categories. Positive servitudes are 
usually apparent on inspection, and always require either possession 
or sasine, so that the list of them has never been authoritatively 
closed. 
1A. Natural Rights; Nuisance.—What is above described and 
illustrated as a natural servitude is more correctly called a natural 
right of property, or a right naturally incident to the ownership 
or possession of heritable property—the term “servitude” being 
confined to an acquired or derivative right. The legal servitudes 
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referred to are either statutory statements of these natural rights or 
police provisions. The infringement of a natural right of property 
is nuisance ; there is no vox signata for the infringement of a servi- 
tude. Natural rights and servitudes are inextricably commingled 
in the law of support and water, which will be noticed further on. Inj. s. 22a. sag. 
The former may here be illustrated from the law of air-nuisance. 
They resolve themselves, however, in all cases into a right to com- 
fortable enjoyment. Complaint of infringement—i.e., of nuisance 
—is not well met by pleas that the complainer has come to the 
nuisance, not it to him; or that other parties are contributing to it ; 
or that the public or a large body of people benefit by that which 
causes the nuisance ; or that the complainer himself contributes to 
it. But what would otherwise be a nuisance may be legalised or 
objection may be met by statute, local or general—since no action au 1905 


lies for doing that which is authorised by the Legislature, if it HL. 25. 
Gillespie, 1893, 


ith iegligence—or by proof of the complainer’s con- 20 R. 1035. 
be done without negligence—or by p Pp 0 


i 7 @X o iese G 4 M. 236; Rigby 
sent, instructed by express agreement, or acquiescence or such 1872, 10 Mf B68) 


rei interventus as will operate a personal bar, or, to the extent of 105, Fe tose 
inconvenience which has existed during the whole prescriptive fo iP Uo9s 
period, by the lapse of the negative prescription. b Be oee 

If a nuisance be not legalised, every landowner has a natural 
right to have the air which reaches his property free from undue 
pollution (by smoke, stenches, &¢.) and undue vibration (noise). 
The question of the amount of allowable pollution and disturbance Sete a 
is one of circumstances. If property or health is materially en- 11 H.L. 642. 


dangered, the nuisance is undoubted and must be abated—z.e., put 
anend to. If it only makes the enjoyment of life and property Shotts Iron Co. 
uncomfortable, much depends on the nature of the locality, though 787°" 
it is no defence that the nuisance exists in ‘a convenient and 
proper place ;” and the only standard ever attempted to be laid Walter, 4 De G. 
down is “the plain, sober, and simple notions of the (English) 
people, whatever their rank or station, or whatever their state of 
health may be.” It is not safe to rely on any distinction between 
“}nown” and other nuisances consequent on the prosecution of 
different trades. But material increase in the amount of annoyance 
may always be interdicted. The Court may, no doubt, restrain a 
threatened nuisance, but it will only do so on being satisfied that 3 Be Jun 2 
the projected manufactory cannot be carried on compatibly with the On Oe ee 
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comfort of the neighbours. Restrictions imposed in conveyances or 
leases on the use of premises are construed according to ordinary 
rules of interpretation, keeping in view the cardinal presumption in 
favour of freedom of ownership. 

1B. Culpa.—The liabilities incurred through infringement of a 
natural right or of a servitude must be distinguished from responsi- 
bility for a wrongful use of property. In addition to what has 
been already said of wrongs—wilful or negligent—it may be briefly 
remarked in regard to negligence or culpa of this sort, that the care 
or diligence expected of an occupant of land, &c., in a question with 
his neighbour is that which a prudent man would observe in his 
own affairs, and which a prudent and conscientious man would 
observe as to the interests of his neighbours. Responsibility for 
the acts of servants, and, in some cases, of contractors, is regulated 
by the ordinary rules. Circumstances occur in which specific fault 
is not required to found recourse, and where the proprietor is held 
bound to insure his neighbour against harm, either because culpa 
is assumed, or because special precautions are deemed necessary. 
This occurs where land is put to a non-natural use by placing some- 
thing on it—such as water in a reservoir—which is likely to do 
mischief if it escapes. The owner must then keep it in at his peril. 
The question whether an act otherwise lawful can become unlawful 
on the ground that the motive is to do harm to another has been 
already noticed. 

2. Constitution of Conventional Servitudes. — Conventional 
servitudes, if negative, can only be constituted by a formal written 
grant, recorded or not. If positive, they are either constituted by 
grant expressed in writing, recorded or unrecorded, or by prescrip- 
tion, where the consent of the party burdened is presumed from 
his acquiescence in the burden for forty years. Or grant may be 
implied. A positive servitude constituted by writing or grant is 
not, if unrecorded, effectual against the granter’s singular successors 
unléss the grantee has been in the use or exercise of his right, 
which is “the badge” of the right, and in vulgar speech is called 
possession, though improperly ; for servitudes are incorporeal 
rights, affecting the property of another, few of which are capable 
of proper possession. They are valid against the granter and his 
heirs, even without use. In servitudes that may be acquired 


T; IX:] OF SERVITUDES AND NUISANCE 221 


by prescription, forty years’ exercise of the right is sufficient, 
without any title in writing, other than a charter and seisin, or 1617, ¢.12; 37- 
recorded conveyance of the lands to which the servitude is claimed inf 3 oe 
to be due. 
3. Operation of Grant and Prescription.—Servitudes constituted (4) 
by grant are not effectual in a question with the superior of the 
tenement burdened with the servitude, unless his consent be 
adhibited ; for a superior cannot be hurt by his vassal’s deed: but Ms.Breadalbar 
where the servitude is acquired by prescription, the consent of the ee 
superior, whose right afforded him a good title to interrupt, is 
implied. A servitude by grant, though followed only by a partial 
_ possession, must be governed, as to its extent, by the tenor of the 
grant; but a servitude by prescription is limited by the measure 
or degree of the use had by him who prescribes, agreeably to the 
maxim, fantum prescriptum, quantum possessim. But probably exten- 
sion of user may be admissible, where it is only such development gee Mackenzie 
as may be fairly held to be involved in the possession proved. Ne ee 
3A. Implied Grant.—Positive servitudes may be constituted, in waiton, 1876, 
the third place, by grant implied on severance of unity of owner- eee 
ship. One case of this is a servitude of necessity, such as a necessary Union Co., [191 
access across one of the subjects, whether retained cr given out by 
the former owner of both, in order to reach the other, which is other- 
wise land-locked. Another case is where a servitude over the one 
subject is necessary, not for the mere possession, but for the com- 
fortable enjoyment, of the other. The uses thus sought to be se 
up as servitudes must have before the severance been exercised by 
the owner of both for his own convenience. The limits within Pe ee 
which in this case a grant is implied are thus set forth by an Eng- Gow's Trs,, 18 
lish judge. “On the grant by the owner of a tenement of part of 
that tenement as it is then used and enjoyed there will pass to the 
grantee all those continuous and apparent easements (servitudes)— Union Oo. sup 
by which of course I mean quasi-easements—or, in other words, 
all those easements which are necessary to the reasonable enjoyment 
of the property granted, and which have been and are at the time 
of the grant used by the owner of the entirety for the benefit of 
the part granted. But if the granter intends to reserve any right 
over the tenement granted, it is his duty to reserve it expressly in 


the grant. Both of the general rules which I have mentioned are 
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founded upon a maxim which is as well established by authority as 
it is consonant to reason and common sense, viz., that a granter 
shall not derogate from his grant.” If both subjects are given out 
at the same time to different parties, a grant of the servitude would 
be implied. 

4, Predial Servitude.—Servitudes are either predial (sometimes 
called real) or personal. Predial servitudes are burdens imposed 
upon one tenement in favour of another tenement. That to which 
the servitude is due is called the dominant, and that, which owes 
it is called the servient, tenement. No person can have right to a 
predial servitude if he is not proprietor of some dominant tene- 
ment that may have benefit by it; for that right is annexed to a 
tenement and so cannot pass from one person to another, unless 
some tenement goes along with it. It follows, besides, from the 
definition of a predial servitude, that, being a real right or real 
burden, it cannot have force to compel the servient owner to do 
anything, ¢.g., to repair the servient, for the benefit of the dominant, 
tenement; and that there is a presumption in favour of freedom of 
property, so that the servitude must be exercised civiliter—in the 
way least burdensome to the servient tenement. There must be 
two distinct tenements; and the dominant tenement may be a 
burgh, probably even a right of salmon fishing. The servitude 
must be for the benefit of the dominant tenement, and gives no 
right to sell the product (such as peat) for profit, or to communicate 
the privilege to other lands. 

5. Rural Servitude ; Way.—Predial servitudes are divided into 
rural servitudes, or of lands; and urban servitudes, or of houses. 
The rural servitudes of the Romans were, iter, actus, via, aque- 
ductus, aquehaustus, and jus pascendi pecoris. Similar servitudes 
may be constituted with us—of a foot-road, horse-road, cart-road, 
dams and aqueducts, watering of cattle, and pasturage. The 
right of a highway is not a servitude constituted in favour of a 
particular tenement, but is a right common to all travellers. The 
care of highways, bridges, and ferries was formerly committed, 
in counties, to the Sheriffs, Justices of Peace, and Commissioners 
of Supply in each shire, and now to the County Council under 
the Local Government Act, 1889. A servitude of way differs 
from a highway in other respects. It is a private right which 
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may be constituted and extinguished without giving members of 

the public any right to interfere. The question of right to a apomeoe, Mee 
servitude road may be determined by the sheriff, and such a road 

excludes, while a highway warrants, public use. So that both may 

exist independently over the same track. The nature of the ‘Savin, 1874, 
admissible uses 1s sometimes indicated by the Roman words iter, 

actus, and via; more frequently by the native terms, foot-path, 
horse-road, drove-road, carriage-road, loaning, kirk-road ; but these 

are all merely terms of convenience, and the modes of allowable 

traffic are determined by the terms of the grant or the state of Bi Le 
possession, or both. It may be doubtful whether the facts indicate decid 
a public or only a servitude way ; and then an alternative claim 

may be made.. The rural servitudes of water above mentioned are 

noticed infra. S. 22p. 

6. Common Pasturage.—Common pasturage, or the right of (14, 15) 
feeding one’s cattle upon the property of another, is sometimes 
constituted by a general clause of pasturage, in a charter or disposi- 
tion, without mentioning the lands burdened, in which case the 
right comprehends whatever had been formerly appropriated to the 
lands disponed out of the granter’s own property, and likewise all 
pasturage due to them out of other lands. When a right of 
pasturage is given to several neighbouring proprietors on a moor 
or common belonging to the granter, indefinite as to the number 
of cattle to be pastured, the extent of their several rights is to 
be proportioned according to the number that each of them can 
fodder in winter upon his own dominant tenement, which propor- 
tions may be fixed by an action of sowming and rouming, two 
old words signifying the form of law by which the number of 
cattle that each proprietor may pasture upon the moor is ascer- 
tained. This servitude has now little importance. It was chiefly 7% 3,3, 38. 
associated with commonty—a right essentially distinct—and has 
shared its fate through the enclosure of land and its division in 
severalty. 

7. Urban Servitudes.—The chief servitudes of houses among (7, 8) 
the Romans were those of support, viz., tigni immittendi and oneris 
ferendi. The first was the right of fixing in our neighbour’s 
walls a joist or beam from our house; the second was that of 33D.(,%). 
resting the weight of one’s house upon his neighbour’s wall. In Tlid. 
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this last, he who owed the servitude was bound, not only to suffer 

the house to rest on his wall, but to repair the wall when it 
6,s.2D.(8,5). became unfit for supporting that weight; not from the nature ot 

servitude, which laid the servient tenement under no obligation to 

do but merely to suffer, but possibly in virtue of an express stipu- 
St. 2.7, 6 see lation in the right. By our customs, also, the owner of the servient 
14521.” tenement is not obliged, in a servitude of support, to repair it, 
unless the servitude be expressly so constituted. Other rights of 
Inf. 22a. support are dealt with below. 

(11) 8. Flatted Houses.—Where different floors or storeys of the 
same house belong to different persons, as is frequent in the city 
of Edinburgh, the property of the house cannot be said to be 
entirely divided ; the roof remains a common roof to the whole, 
and the area on which the house stands supports the whole, so that 
there is acommunication of property, in consequence of which the 
proprietor of the ground-floor must, without the constitution of 
any servitude, uphold it for the support of the upper, and the 
owner of the highest storey must uphold that as a cover to the 

St. 2, 7, 6. lower. Where the highest floor is divided into garrets among the 
Sanderson’s Several proprietors, each proprietor is obliged, according to this 
Trs., 1897, 25 R. 2 5 
2i1. rule, to uphold that part of the roof which covers his own garret. 
The rights and obligations here referred to depend partly on the 
ownership, which each proprietor has in his own part of the 
tenement, and partly on what is called the common interest of all 
the proprietors. Combined, these constitute the “law of the 
Gellatly, 1863, | tenement.” Briefly stated, it amounts, apart from express pro- 
1804, 32S.1.R. visions in the titles, to this:—The solum on which the flatted 
house is erected, the area in front and the back ground, are pre- 
sumed to belong to the owner of the lowest floor, or to the owners 
Boswell, 1881, thereof severally, subject to a common interest of the other pro- 
prietors to prevent injury to their flats, especially by depriving 
Pane. 5 vane them of light. The external walls belong to each owner in so far 
as they enclose his flat; but the other owners can prevent opera- 
tions on them which would endanger the security of the tenement. 
The roof and uppermost storey belong to the highest owner or 
owners, but he or they may be compelled to keep them in repair 
Biot and refrain from injuring them. A garret may not without con- 
sent be converted into an attic storey. The gables are common to 
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the owner of each flat so far as they bound his property and to the Next s. 
owner of the adjoining house, but he and the other owners in 
the tenement have cross rights of common interest to prevent 
injury to the stability of the house. The floor and ceiling of each 
flat are divided in ownership by an ideal line drawn through the many, 1883, 
middle of the joists ; they may be used for the ordinary purposes ; ae 
but may not be weakened or exposed to unusual risk from fire. 
And the common passages and stairs are the common property of 
all to whose premises they form an access, and the walls which 
bound them are the common property of these persons and the 
owners on their further side. 

' 8A. March Fences and Common Gables.—At common law there 
is no obligation to erect fences on the march between lands, but 
only a liability, enforced by the Winter Herding Act, 1686, ¢. 11, 
to have straying animals poind-folded. But this state of things was Ls Adve 
remedied by the Acts 1661, c. 41, and 1669, c. 17, which enable 11 M. 137. 
one neighbour to compel the other to share the cost of march 
fences, unless these are clearly unnecessary, or to have the march 
straightened. March fences may originate in this way, or by Strang, 1864, 
agreement express or implied, and must be maintained at the Lockhart, M. 
common expense: Walls are assumed to be built one-half on 
either side of the boundary line. A common gable is a device Jack, 1875, 3 R. 
whereby, in order to economise space, a wall to be built originally, sine ae 
or coming afterwards to stand on boundary, may be built, or is Wilbon, ee. 
held to have been built, one-half across march, and so as_ to %©: 580 
accommodate the houses erected or to be erected on each side. 
This right to encroach is founded on the custom of burghs and 
now of other populous places where buildings are erected street- 
wise. Much discussion has arisen with regard to the consequent Glas. Rl. Infir- 


mary, 1877, 4 R. 
right of the first builder and his successors in the ownership to 8%; Berkeley, 


95, 22 R. 372; 
recover one-half of the expense from the owner of the adjoining Bait 188 i 
stance. It seems to be settled, that, in the absence of stipulation 
to the contrary, the right does not become active till the latter 
owner for the time being actually begins to make use of the wall ; 
and that the claim can only be discharged by agreement or pay- Robertson, 1886, 
ment passing between parties who are debtor and creditor in it to 
each other at the time. The ownership of the gable seems to be 
determined by that of its site—each builder being proprietor of 

15 
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one-half of the wall. The customary uses to which it may be 
put are mainly the insertion of joists, dooks, fireplaces, and 
chimneys, and the binding into it of the front and back walls. 
A fence or division wall cannot without agreement be converted 
into a house gable. 

9. Stillicide.—No proprietor can build so as to throw the rain- 
water falling from his own house immediately upon his neighbour’s 
ground, without a special servitude, which is called of stilicide or 
eavesdrop ; but if it falls within his own property, though at the 
smallest distance from the march, the owner of the inferior tenement 
must receive it. The Romans, to prevent the inconveniency of 
building too near a neighbour’s property, obliged proprietors to 
keep within a certain distance of their own march; but we have 
no statute regulating this matter, though, by the usage of several 
burghs, proprietors are obliged to build some inches within the 
extremity of their property. The state of possession may be 
accounted for by ownership beyond the line of the building; and 
it will always be a question of circumstances whether this or a 


M. servitude is the true explanation. 


10. Altius non tollendi, et non officiendi luminibus. — The 
servitudes non cedificandi, altius non tollendi, et non ofjiciendi luminibus 
vel prospectui, restrain proprietors from raising their houses beyond 
a certain height, or from making any building at all, or any that 
may hurt the light or prospect of the dominant tenement. These 
servitudes, being negative, cannot be constituted by prescription 
alone ; for though a proprietor should have built his house ever 
so low, or should not have built at all upon his grounds for forty 
years together, he is presumed to have done so for his own con- 
veniency and profit; and therefore cannot be barred from after- 
wards building a house on his property, or raising it to what 
height he pleases, unless he be tied down by his own consent. 
Another form of servitude of light prevents windows and other 
openings, which would interfere with a neighbour’s privacy, being 
struck out in the servient tenement. 

1l. Servitude of Fuel, Feal, and Divot.-— We have several 
, predial servitudes to which the Romans were strangers, viz., those 
of fuel, or feal and divot, of bleaching, taking seaware for manure, 
2, and stone, slate, sand, or gravel for building, and thirlage. The 
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first is a right by which the owner of the dominant tenement may Murdoch, 1823, 
turn up peats, turfs, feals, or divots, from the ground of the Grierson, 1882, 
servient, and carry them off either for fuel, thatch, or the other 
uses of his own tenement. Common pasturage, though a greater 
servitude than that of feal and divot, does not necessarily compre- 
hend the lesser under it; for the two servitudes are quite distinct, 
and the greater can be used without the lesser. The right, there- 
fore, of casting feal will be excluded if he who is entitled to the L. Haining, M. 
pasturage has never attempted to use the other right, or was eo 
interrupted in the attempt. 

12. Thirlage.—TVhirlage is that servitude, or rather, service, since . (18-20) 
it consists im faciendo, by which lands are astricted, or thirled, to Harris, 1863, 
a particular mill, and the possessors bound to grind their grain tase: 
there, for payment of certain multures and sequels, as the agreed 
or customary price of grinding. In this servitude the mill is the 
dominant tenement, and the lands astricted (which are called also 
the thirle or sucken) the servient. Multure is the quantity of grain 
or meal payable to the proprietor of the mill, or to the multurer 
his tacksman. The sequels are the small quantities given to the 
servants, under the names of knaveship, bannock, or lock and 
gowpen. The quantities paid to the mill by the lands not astricted 
are generally proportioned to the value of the labour, and are. 
called out-town or out-sucken multures; but those paid by the 
thirle are ordinarily higher, and are called in-town or in-sucken 
multures. In 1799 statutory provision was made for commuta- 39 Geo, IIL. ¢. 55; 


: - 2 . : s. Sutherland, 
tion of thirlage; and, either in this way or by agreement or 1881, 81, 514; 


voluntary renunciation, a burden, which runs counter to all ish Ries ; 
economical principle, and was originally justified only by the 19%}. 868. 
poverty of the landowners, has almost disappeared. 
13. How Constituted.—Thirlage may be constituted by a land- (21) 
holder when, in the disposition of certain lands, he astricts them to 
his own mill; or when, in the disposition of a mill, he astricts his 
own lands to the mill disponed; and sometimes he thirled his 
tenants to his own mill by an act or regulation of his own court; 
which, however, could not be binding on such tenants as did not . 
oblige themselves to comply with it; for tenants cannot, but by 
their own consent, be subjected to any burden not mentioned in 
their tacks. The grant of a mill with the general clause of mul- 
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tures, without specifying the lands -astricted, conveys the thirlage 
of all the lands formerly astricted to that mill, whether they were 
the property of the granter, or of a third party. 

14. Mill of a Barony.—A less formal constitution serves to 
astrict barony-lands to the mill of the barony, than is necessary in 
any other thirlage ; which perhaps proceeds from the effects of the 
union between the two. Hence, if a baron makes over the mill of 
a barony cum multuris, or cum astrictis multuris, it infers an astric- 
tion of the barony-lands to the mill conveyed, even of such as had 
been before sold to another for a certain duty pro omni alio onere. 
But if, prior to the baron’s conveyance of his mill cum multuris, he 
had sold any part of the barony-lands to another cum multuris, the 
first purchaser’s lands are not astricted by the posterior grant ; for 
a right of land with the multures implied a freedom of these lands. 
from thirlage: and no person has power, after he is divested of 
lands, to subject them to any servitude from which they were 
before exempted. 

15. Thirlage—of Grindable Corns; of grana crescentia. — 
Thirlage is either (1) of grindable corns; or (2) of all growing 
corns; or (3) of the invecta et illata, t.e., of all the grain brought. 
within the thirle, though of another growth. Where the thirlage, 
is of grindable grain, it is in practice, though not uniformly, 
restricted to the corns which the tenants have occasion to grind,, 
either for the support of their families or for other uses; the 
surplus may be carried out of the thirle unmanufactured, without. 
being lable in multure. Where it is of the grana crescentia, the 
whole grain growing upon the ground is astricted, with the excep- 
tions (1) of seed and horse corn, which are destined to uses. 
inconsistent with grinding ; and (2) of the farm-duties due to the 
landlord, if they are deliverable in grain not grinded; for it is not. 
to be presumed that the landlord, who must sell his farms, i.¢., his 
grain rents, meant to extend the servitude against himself; but if 
the rent be payable in meal, flour, or malt, the grain of which these 
are made must he manufactured in the dominant mill; and (3), it 
would appear, of feu-duties prestable to the superior in grain. 

16. Of invecta et illata.—The thirlage of invecta et illata is 
seldom constituted but against the inhabitants of a burgh or 
village, that they shall grind all the corns they import thither at. - 
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the dominant mill. Where this thirlage is imposed, the words 

generally are, all corns brought within the thirle that thole (or 

suffer) fire and water therein. Lord Stair, Craig, and Mackenzie St. 2,1, 20; Or. 

interpret these words of such tholing of fire and water as prepares } Mack. 2 & 9, 26. 

the grain for the mill, that is, steeping the grain and drying it in 

kilns ; but not of brewing or baking, which is not done till after 

the grain is actually manufactured ; which opinion is supported by Heriot’s Hosp., 

practice ; and upon this principle sitatae cannot be exacted in a Hare 1863, 

thirlage of invecta et illata for flour and oat-meal brought into the Per bere 

servient tenement, unless the importer had bought it in grain, and ee Feb. 

grinded it at another mill. The same grain that owes multure, as eae ee 

granum crescens, to the mill in whose thirle it grew, if it shall be > 1048 

afterwards brought within a burgh where the invecta et illata are 

thirled, must pay a second multure to the proprietor of that 

dominant tenement; but where the right of these two thirlages is Stedman, M. 

in the same proprietor, he cannot exact both. Where lands are 

thirled in general terms, without expressing the particular nature 

of the servitude, the lightest thirlage is presumed, from the favour 

of liberty ; but in the astriction of a burgh or village, where there Mackie, M. 

is no growing grain which can be the subject of thirlage, the Hoon 

astriction of invecta et illuta must be necessarily understood. D. Arey 1823, 
17. Thirlage by Prescription. — Thirlage, in the general case, (28, 29, 30) 

cannot be established by prescription alone, for im ws que sunt Harris, sup. 

mere facultatis non prescribitur ; but where one has paid for forty 

years together the heavy insucken multures, the slightest title in 

writing will subject his lands—e.g., a decree against him, in which Montgomery, 

he was not regularly called. Thirlage may be, contrary to the 

common rule, constituted by prescription alone—(1) Where one 

pays to a mill a certain sum, or quantity of grain yearly, in name 

of multure, whether he grinds at it or not (which is called dry 

multure) ; for such payment cannot bear a construction consistent ee 1901, 

with the freedom of his lands. (2) In mills of the King’s property ; Un Beet 

because the King’s original right to all heritable subjects is con- 

stituted jure corone, without titles in writing ; and where he derives 

right from another, his titles are more liable to be lost. This is 

extended in practice to mills belonging to church lands in conse- cae Pract., 

quence of Act S., 16 Nov. 1612, whereby thirty year's’ possession Lee 

of church lands by churchmen, computed backwards from the time sup. 
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of commencing the action against them, is deemed equivalent to a 
title in writing, from a presumption that their rights were destroyed 
at the Reformation. Though thirlage itself cannot be constituted 
by mere possession, the proportion of multure payable to the 
dominant tenement may be so fixed. 

18. Mill-Services.—The possessors of the lands astricted are 
bound to uphold the mill, repair the dam-dykes and aqueducts, and 
bring home the mill-stones. These services, though not expressed 
in the constitution, are implied in thirlage ; and, even in thirlage 
not expressly constituted by writing, if the thirle has been in use 
to perform certain services, such partial use infers an obligation 
to perform all those that are usually demanded in that servitude. 
But where there is neither an explicit constitution of thirlage, nor 
proof of services of any sort performed by the suckeners, the 
dominant tenement can claim none ; for in such case the rule holds 
tantum prescriptum quantum possessum. 

19, Actions Competent._-The proprietor of a mill can sue the 
tenants or possessors within the thirle, who have carried their grain 
to another mill, in an action of abstracted multures, which may be 
brought before the Judge Ordinary. This action, if the proprietor 
of the lands be not cited, cannot have the effect to interrupt him 
from prescribing an immunity from the thirlage ; but such prescrip- 
tion may be effectually interrupted by an action of declarator of 
thirlage against the proprietor, to which the Court of Session alone 
was formerly competent. 

20. Servitudes are stricti juris.—Servitudes, being restraints 
upon property, are stricti juris: they are not therefore presumed, 
if the acts upon which they are claimed can be explained con- 
sistently with freedom ; and when servitudes are constituted, they 
ought to be used in the way least burdensome to the servient 
tenement. Hence, when one has a right of pasturage, or of feal 
and divot, upon a neighbouring muir or heath, though he has it, 
strictly speaking, upon the whole tenement according to the rule 
in servitudes, wnaqueque gleba servit, yet the proprietor of the muir 
will be allowed to till part of it, if he leaves untillod what is enough 
for the purpose of the servitude. Hence, also, one who has a 
servitude of peats upon his neighbour’s moss is not at liberty to 
extend it for the use of any manufacture which may require an 
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extraordinary expense of fuel, but must confine it to the natural 
uses of the dominant tenement. 

21. Extinction of Servitudes.—Servitudes are extinguished— (6,37) 
(1) confusione, when the same person comes to be proprietor of the 
dominant and servient tenements, for res sua nemini servit, and the 
use the proprietor thereafter makes of the servient tenement is not 
jure servitutis, but is an act of property. This is so, though the 
possession be in different hands ; but mere unity of possession has 
not the same effect. The servitude is only suspended whenever Donaldson’s 
from the state of the titles a disunion may be anticipated, as where 1D. 4. 
one tenement is held absolutely and the other under an entail. If 
after the servitude is effectually merged the tenements are separated, 
it must, in order to be revived, be constituted anew in one of the sup. s. 2. 
ways already set forth. Nor is the astriction of tenants to the 
landlord’s mill an exception from this rule ; for in thirlage it is not 
the lands themselves that are astricted, but the fruits which belong 
to the tenant. (2) By the perishing either of the dominant or the ae 
servient tenement: but if either is restored or revives (as in the pee nar 
case of a spring), the right is held only to have been suspended, 
and if a mill shall be only disabled for a time from service, the 
thirle can, during such temporary insufficiency, carry no more of 
their grain to other mills than what they have immediate use for. 

By the former practice, they were in such case subjected to the 
multures, as if the mill could have served them, and were only Mecioees a 
exempted from the sequels. (3) Servitudes are lost non utendo, 1828, 6S. 659. 
by the dominant tenement’s neglecting to use the right for forty 

years, which is considered as a dereliction of it. Positive servitudes 

are thus extinguished, though he who has the servient tenement 

should have made no interruption by doing acts contrary to the 
servitude. In the case of negative servitudes the period requisite 

to prescribe immunity runs from the first act done by the servient 
proprietor contrary to the right. In both positive and negative 
servitudes a shorter period will suffice to extinguish the right, if 

there is, on the part of the dominant owner, acquiescence in a state 

of matters inconsistent with the right. (4) Servitudes may be 
expressly discharged voluntarily or under Act of Parliament. 

22. Extinction of Thirlage.—Thirlage may be extinguished by (38) 
a charter of the astricted lands granted by the owner of the 
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dominant tenement cum multuris; which does not barely presume 
that the lands in the grant were before free, but implies an exemp- 
tion, though they had been formerly burdened with thirlage ; nor 
is it necessary that such clause be inserted in the dispositive part 
of the charter, because exemption from servitude is only a quality 
annexed to lands, and not a separate subject; but, where the 
vassal has continued to pay insucken multures after such charter, 
freedom from thirlage is not inferred. In rights flowing from 
the Crown, the clause of multures, when it is only in the éenendas, 
has no effect ; because when signatures were presented in Exchequer 
the greatest part of the ¢enendas was left blank, which was afterwards 
filled up at the discretion of the chancery clerk, or the framer of the 
signature. 

22A. Rights of Support.— Support of the surface of land, of 
strata below the surface, and of erections on it, may be subjacent 
or adjacent ; and questions of great delicacy arise in regard to the 
rights and obligations of different owners of these subjects in respect 
to it, especially in mining districts. These questions are solved by 
attending to the distinction between natural rights of property 
and servitude or acquired rights. Three cases may be figured—(1) 
Where land is unencumbered with buildings, it is one of the natural 
rights of its owner to have it supported from beneath and laterally 
so as to keep it in its natural state, and the same is true of upper 
strata over against those which lie lower. An action for reparation 
lies only when damage has actually resulted from subsidence ; 
each fresh subsidence, causing damage, is a ground for a new action ; 
and the damages recoverable are measured by the harm done 
by the subsidence as at the date of the action, and do not 
include loss of value due to a risk of future subsidence. The 
right is absolute—not being confined to a claim for reasonable 
support merely. It may be lost and the corresponding nuisance 
legalised in the modes already explained. (2) Where the land is 
encumbered with buildings, it is undoubted in England, and on 
principle should be so in Scotland, though on authority the point 
is not clear, that any right that may exist to support for the 
buildings is not a natural right of property but can only be ascribed 
to a positive servitude, entitling the dominant tenement to. exert 
a pressure downwards and laterally which the servient tenement 
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would not otherwise have to bear. In this view, the servitude may 13612 Me ee 
be constituted in the modes formerly detailed, more especially by Sco 
implied grant when the ownership of minerals and surface was 

severed, and by prescription. In particular if at the date of the 

severance of the ownership, say, by a grant of the surface, a building 

already exists on the ground, or if the grant is expressly made for 

building purposes, there is an implied servitude of support subjacent 

and adjacent. The servitude may be lost in the appropriate ways, 

and an express disclaimer or discharge is not affected by an impro- Caledonian Rly. 

sug 


vident obligation to erect and maintain dwelling-houses. In con- Buchanan, 1873, 
11 M. HLL. at 


struing instruments regulating the respective rights of the mineral p16. owle 
owner and surface owner, and clauses dealing with compensation for ee) Ac. 
surface injury, the law presumes that the surface owner has a right 
to support, unless the contrary is shown. (3) Where buildings 
support buildings, the law of common interest and gables comes 
into play, along with the servitudes mentioned in the 7th section 
hereof. 

228. Water Rights—Water not confined to a Channel.—The 
law of navigable rivers has been already noticed. It remains to sup. 2,6, 5a. 
explain the rights and obligations which affect the use of water 
elsewhere. Two cases may be distinguished—(1) Where the water eRe 
is not confined in any channel :—(a) It may form a private loch. Menzies, 1901, ” 
If the loch is wholly surrounded by one estate, the solum belongs 
to the landowner, and he may do as he chooses with the water if 
it has no outlet. If more than one estate abuts on it, the solwm Cochrane 
is regarded as an extension of the lands to a point or line in the eee 
middle; the shores and their use are held in severalty ; but all Spe” 
the riparian owners have a joint right to sail, fish, float timber, &c., Menzies, ee 
on any part of the water. (b) Ordinary surface water is an enemy $3"Bpel) 1864 
which must be allowed to escape by natural gravitation or by 3'R°g7g8°" 18% 
drainage in aid of nature; and facilities are given by statute for aT eee 
improving the outfall at the march. (¢) Stagna, or marshes with 
no proper outlet for the water, may be drained, when and how the 
landowner chooses. (d) Underground water, not flowing in a known 
channel, is governed, in regard to drainage from strata to the rise 
along strata to the dip, by the same rules as surface water. An 
owner is entitled to work out minerals to the verge of his land, 


though the effect is to throw down water on the lower land of 
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another. If the lower owner desires to keep it back he is entitled 


to leave a barrier, ¢.g., by not working minerals on his march. The 
source and course of spring water are so uncertain that no action 
lies for accidental or even wilful diversion of the water by opera- 
tions on one’s own land, however long the well has been enjoyed by 
another. (¢) The law of eavesdrop has been already explained. 

22C. Natural Streams.—(2) Streams usually run past or 
through the lands of different proprietors, each of whom has 
certain rights and obligations in regard to the channel, the 
banks, and the water. The channel, where the river flows 
through an estate, belongs to the landowner. Where it flows 
at the march between two estates, the medium filum is assumed 
to be the boundary line. The particles of water belong to no 
one until actually taken into possession ; but the stream as a whole 
and every part of it is subject to certain natural rights, making 
in the aggregate a common interest of all concerned. Therefore 
(1) opposite riparian owners have as against each other a right 
to object to such operations in alveo as affect the flow of the water 
and are not trivial; to operations on the banks, not designed or 
adapted merely ripe muniende causé ; and to diversion of the water 
by weirs, dams, and lades. It is immaterial in these cases that the 
acts complained of are done wholly on the respondent’s side of the 
stream. (2) Successive riparian owners are restrained in the follow- 
ing way. An upper owner may prevent his neighbour down stream 
from making the water restagnate, and thus causing inundation or 


a loss of water-power. And any lower may prevent any upper 


proprietor from altering the natural flow by deflecting it at his 
march, increasing or diminishing the momentum, or storing the 
water up; from affecting the quantity, except by employing it 
for the primary uses (drink for man and beast and certain 
domestic purposes), irrigation, and in some cases manufacture ; and 
from polluting it to a greater extent than has been the case during 
the preceding forty years. The Pollution of Rivers Act, 1876, 
has latterly done much in aid of the protection furnished by the 
common law. 

22D. Nuisance and Servitudes of Water.—All these natural 
rights may be lost, and the corresponding nuisances legalized, in the 
usual modes. And servitudes may be constituted which in many 
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cases accomplish the same end. These are aquehaustus, the right wnite, 1905, 8 F. 
of taking water from a well or stream in alieno; and aqueduct, 41. gee 
the right to build a weir, or to lead water through a neighbour’s 
land, or to send water down on neighbouring land in other than 


the natural way. Moreover, the law of natural streams may be Heggie, 1882, 


. a areas P 5 9 R. 704 ; Hilson, 
simulated in regard to artificial channels, especially if the source 18%, 23 R. 241; 

i aily, [1902] 
of the water be permanent. 1 Ch. 649. 


22E. Fishing.—The right of white fishing in non-tidal streams Carmichael, M. 
and in inland lochs is an incident of the ownership of the riparian 18H, 1308. 
land. It must not be so exercised as to interfere needlessly with 
salmon fishing. The limit in space, as between opposite proprietors 
on a stream, is the medium filum. Trout are protected against 
various modes of destruction by Acts passed in 1845 and 1860, » 89 V. 0. 263 
and (except in stews and hatcheries) by an Act of 1902 against 2 Edw. Vile. 29, 
capture or sale between 15th October and 28th February, both 
included. 

23. Personal Servitude; Liferent.—Personal servitudes are (39, 40) 
those by which the property of a subject is burdened in favour, 
not of a tenement, but of a person. The only personal servitude 
known in our law is usufruct or liferent, which is a right to use 
and enjoy a thing during life, the substance of it being preserved, 

Strictly speaking, a liferent cannot therefore be constituted upon 
things which perish in the use; and, though it may upon subjects 
which gradually wear out by time, as household furniture, &c., 

yet with us it is generally applied to heritable subjects. But there Rogers, 1867, 
may be a liferent of a stocked farm, the obligation to preserve the 
substance being resolved into an obligation to leave the stock at 

the close substantially of the same description, value, and extent 

as at entry. And money may be liferented, the interest being due Inf. 33a. 
_ to the liferenter ; but the almost invariable practice in settling sums 

of money now is to adopt the machinery of a trust. He whose 
property is burdened is usually called the fiar. A liferent may also 

be regarded from the positive side—as a limited estate, and this 

view, which is that of the English law, is adopted in the definition 

and in the following pages. 

24. Conventional Liferent; by Constitution.—Liferents are (41) 
divided into conventional and legal. Conventional liferents are 
either simple or by reservation. A simple liferent (or by a separate 


Sup. s. 1. 
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37-8 V.c. 94, s. 4. 
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constitution) is that which is granted by the proprietor in favour 
of another; and this sort, contrary to the nature of predial 
servitudes, requires seisin in order to affect singular successors ; 
for a liferent of lands is, in strict speech, not a servitude but a 
right resembling property, which constitutes the liferenter vassal 
for life; and singular successors have no way of discovering a 
liferent-right, which perhaps is not yet commenced, but by the 
records; whereas in predial servitudes the constant use of the 
dominant tenement makes them public, or they are notorious and 
these persons are put on their inquiry. The proper right of liferent 
is intransmissible, ossibus usufructuarii inheret. When the profits 
of the liferented subject are transmitted to another, the right 
becomes merely personal, for it entitles the assignee to the rent, 
not during his own life, but his cedent’s, and is therefore carried 
by simple assignation without seisin. 

25. Liferent by Reservation.—A liferent by reservation is 
that which a proprietor reserves to himself in the same writing 
by which he conveys the fee to another. It requires no seisin, for 
the granter’s former seisin, which virtually included the liferent, 
still subsists as to the liferent which is expressly reserved. <A 
liferenter by reservation may, by writ of clare constat, &c., enter 
the heirs, and could before 1874 enter the singular successors 
of vassals, as if he were fiar, and is entitled to the casualties of 
superiority that fall during his life, and to the custody of the title- 
deeds of the estate, his right being more amply interpreted than 
that of a simple liferenter who had no prior interest in the lands. 
Since now infeftment implies entry and the superior has no duty 
in the matter, casualties and duplicands of feu-duties are primé facie 
regarded as forming part of the income of the estate, and, as such, 
fall to the liferenter, whether the liferent is by reservation or con- 
stitution or consists of a life-interest under a trust deed. In 
conjunct infeftments taken to husband and wife, the wife’s right 
of conjunct fee resolves, in the general case, into a liferent, which 
is, however, as extensive as a liferent by reservation. Where the 
universitas of an estate or a specific subject or fund is conveyed 
by mortis cuusd or inter vivos deed to trustees, with directions to 
hold it for one person in liferent and another in fee, or to pay the 
income to one person for life (or some other definite period), and — 
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thereafter transfer the corpus to another, the life-interest thereby 

created, though spoken of as a liferent, is not a proper estate of 

liferent, and the ordinary rules regulating the scope of a proper Campbell's ‘Irs, 

liferent-right yield to contrary intention appearing from the deed G5, Nugent 80, 

constituting the life-interest. aa 
26. Legal Liferents, Terce.—Liferents by law are the terce and Fraser, Husband 

the courtesy. The terce (¢ertia) is a liferent competent by law to eens 

widows, who have not accepted of special provisions, and to wives 

who have divorced their husbands and who have not themselves 

been divorced, in the third of the heritable subjects in which their 

husbands died infeft, or were infeft at the date of divorce. By SoS 

our ancient customs the widow was entitled only to a third of the eg: Maj. 2, 16, 

lands in which the husband stood infeft at the marriage, so that 

she had no claim upon what he had acquired during the marriage, 

perhaps by her own industry or economy. The terce, prior to 

1855, took place only where the marriage had subsisted for year 

and day, or where a child had been born alive of it; but this con- 18 V.c. 23.5.7; 

dition was then removed. No terce is due out of subjects incapable Caruthers, M. 

of infeftment; or out of lands in which the husband was not infeft, a Poe 


unless in the case of fraudulent omission, and where the infeftment fod Ne Es 


is in gremio, or is shown by a recorded back-bond to be, in trust for oh Le 
the husband. And it is no objection that the husband, really in 240M}? 
right, possessed on blundered titles. 

27. Scope of Terce.—The terce is not limited to lands, but — «s,49, 46) 
extends to teinds, held by infeftment separately from the stock, Arbuthnot, 
and to servitudes and other burdens affecting lands ; thus the widow 
is entitled, in the right of her terce, to a liferent of the third of the 
sums secured either by rights of annualrent or by rights in security, 

i.e., to a third of the interest. In improper wadsets the terce is the 

third of the sum lent. In those that are proper it is a third of the 

wadset lands; or, in case of redemption, a third of the redemption- 

money. ‘The annual value of the mansion-house, whether let or 

unlet, of an estate is not taken into account. Other houses yield 

terce. But the old rules that, if the husband had two dwelling- Coste 
houses, the widow had right to the second; that if he had but one, On Ds ot “ke 
the heir must allow her the third of it ; oe that by a later practice § ra, H&W. 
he was entitled to the sole possession of it, but could not let it Nisbet, 1835, 


to another, are no longer observed. Neither rights of reversion, 
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superiority, nor patronage fall under the terce; for none of these 
have fixed profits and so are not proper subjects for the widow’s 
subsistence ; nor tacks, because they are not feudal rights; nor 
revenue derived from minerals. Burgage tenements were also 
excluded from it till 1861, the reason of which was not so 
obvious. Since the husband’s scisin is both the measure and 
security of the terce, such debts or diligences alone as exclude 
the husband’s seisin can prevail over it. A disposition of lands, 
therefore, or an heritable bond granted by the husband, or an 
adjudication led against his estate, if not followed by infeftment 
before the husband’s death, cannot affect the terce; and the dis- 
ponee may retain part of the price, or (probably) if not i mord, 
throw up the bargain. 

28. Lesser Terce.—Where a terce is due out of lands burdened 
with a prior terce still subsisting, the second tercer has only a 
right to a third of the two-thirds that remain unaffected by the 
first terce. But upon the death of the first widow, whereby the 
lands are disburdened of her terce, the lesser terce becomes 
enlarged, as if the first had never existed. 

Terce excluded by a Special Provision.—Formerly the widow 
was, contrary to the common rules, entitled to a terce even 
though the husband had made a special provision in her favour, 
unless it had been expressly granted in satisfaction of the terce ; 
but by 1681, c. 10, as construed, the widow, who has expressly or 
tacitly, when in full knowledge of her legal rights, in a mutual, 
not in a unilateral, deed accepted of a special provision from her 
husband, is thereby excluded from the terce, unless such provision 
shall contain a clause that she shall have right to both. 

29. Brieve of Terce; Kenning.—The widow has no title of 
possession, and so cannot receive the rents in virtue of her terce, 
till she be served to it; and in order to do this, she must obtain 
a brieve out of the Chancery, directed to the Sheriff, who calls 
an inquest to take proof that she was wife to the deceased, and 
that the deceased died infeft in the subjects contained in the 
brieve. The service or sentence of the jury finding these points 
proved, does, without the necessity of a retour to the Chancery, 
entitle the wife to enter into the possession, but she can only 
possess with the heir pro indiviso, and so cannot remove tenants 
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till, as is usual now, she and the heir refer the division to arbiters, 
or the Sheriff kens to her terce, i.¢., divides the land between her 
and the heir. In this division, after determining by lot or kavil 
whether to begin by the sun or the shade (i¢., by the east or 
the west), the Sheriff sets off the two first acres for the heir, 
and the third for the widow. Sometimes the division is executed 
by giving one entire farm to the widow, and two of equal value 
to the heir. The widow’s right is not properly constituted by 
this service; it was constituted before by the husband’s seisin, 
and fixed by his death: the service only declares it, and so 
entitles her to a third part of the rents retvo to her husband’s 
death, preferably to any rights, except of persons who have 
recovered rents ond fide and by onerous title, that may have een 
affected the lands in the intermediate period between that and ee he 
her own service. But the assignee of a widow who died without 1602. 
having served has been held to have no right to the rents she 
might have exacted. The relict, if she was reputed to be lawful 
wife to the deceased, must be served, notwithstanding any objec- 1503, ¢. 77. 
tions by the heir against the marriage, which may be afterwards 
tried by the Court of Session. 

30. Courtesy.—Courtesy is a liferent given by law to the sur- (52) 
viving husband of all his wife’s heritage in which she died infeft, 
if there was a child of the marriage born alive who has been Roberton, 1833, 
heard to cry. A marriage, though of the longest continuance, 
gives no right to the courtesy if there was no issue of it. The 
child born of the marriage must be the mother’s heir; if she paneith,m 
had a child of a former marriage, who is to succeed to her estate, ie 
the husband has no right to the courtesy while such child is 
alive, contrary to Sir Thomas Craig’s opinion ; so that the courtesy cr. p. 428 (43). 
is due to the husband rather as father to an heir than as husband 
to an heiress: conformably to the Roman law, which gives to 10.6, 60). 
the father the usufruct of what the child succeeds to by the 
mother. Heritage is here opposed to conquest, and so is to be Inj.3,8,6. 
understood only of the heritable rights to which the wife suc- 
ceeded as heir to her ancestors, excluding what she herself had 
acquired by singular titles. 

31. How Burdened and Constituted.— Because the husband (55) 
enjoys the liferent of the wife’s whole heritage on a lucrative Monteith, M. 
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title, he is considered as her temporary representative, and so 
is liable in payment of all the yearly burdens chargeable on 
the subject, and of the current interest of all her debts, real 
and personal, to the value of the yearly rent he enjoys by the 
courtesy. The courtesy needs no solemnity to its constitution. 
That right which the husband had to the rents of his wife's 
estate during the marriage jure mariti is continued with him 
after her death, under the name of courtesy, by an act of the 
law itself; and the courtesy is not affected by the Married 
Women’s Property Act, 1881. As in the terce the husband’s 
seisin is the ground and measure of the wife’s right, so, in the 
courtesy, the wife’s seisin is the foundation of the husband’s, and 
the two rights are in all other respects of the same nature: if 
it is not that the courtesy has all along extended to burgage- 
holdings and extends to superiorities or at least to the feu-duties. 
It does not extend to lands vested in trustees for behoof of the 
wife. 

32. Liferent, how Limited; Timber; Minerals.—The powers of 
a liferenter cease, as a rule, with his life: so that he cannot grant 
a lease for a longer period, nor a feu, nor a servitude. But many 
modern statutes, especially in regard to improvement charges, have 
conferred powers on him which affect the subjects after his death. 
All liferenters must use their right salvd rei substantid. Whatever, 
therefore, is part of the fee itself cannot be encroached on by the 
liferenter, ¢.g., woods or growing timber, with the exception of 
mere underwood, and such mature timber as is required for the 
necessary uses of the liferented tenement. But where a coppice 
or silva cedua had been divided into hags, one of which was in 
use to be cut annually by the proprietor, the liferenter may con- 
tinue the former yearly cuttings; because these are considered, 
like the yearly produce of a nursery garden, as the annual fruits 
the subject was intended to yield, and so the proper subject of a 
liferent. Ordinary windfalls, and such part of extraordinary wind- 
falls as is required for the estate, go to the liferenter. But before 
making use of mature timber, for estate purposes, intimation should 
be given to the fiar. The latter is entitled to the thinnings ; but 
he should give the liferenter notice of more extensive cutting; and 
he cannot cut down timber which is necessary for the comfortable. 
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enjoyment of a dwelling-house that is possessed under the liferent. 

Liferenters by constitution have, as a rule, no right to coals or Campbell's * Ts. 
1885, 10 R. 

minerals underground if they be not expressed in the right or 6 Sean's! ii, 
1893, 20 R. 102 

appear to have been intended by a testator to pass by his settle- 

ment; for they are proper partes soli. Where they are expressed Ly. Preston, M. 
8242, 

in general terms, and also where the liferent stands on reservation, Eiston, 1831, 


98.716: 


the liferenter may work any mine that had been opened before the Ragone Trs., 
commencement of his right, provided he does not employ a greater 2!. 
number of miners, or bring up a greater quantity of mineral than 
the unburdened proprietor did. And all liferenters are entitled to Dickson, sup. 
such minerals as are required for domestic use and estate purposes. Ewing, 1872, 

10 M. 678; Flem- 
It may now be taken as settled that a liferenter is entitled to inge Tis 1h, 
casualties and duplicands of feu-duties and ground annuals falling ' ae 1902, 5 F. 
due during his liferent, unless there is something to the contrary Duaon's ae 


Fisher, 1903, 
in the deed constituting the liferent. 6 F196: Mac- 


33. Burdens affecting it.—Our law, to preserve the liferented gus) 1909, 
subjects for the fiar, directs liferenters, on proof of actual or "Gs 
imminent mismanagement, to give security (called in the Roman Ralston, Hume, 
law cautio usufructuaria) that they should keep them in good ee 
condition during the liferent, under the penalty of losing the 
profits thereof. A special method is chalked out in the case of 
ruinous tenements within burgh, by Act 1594, ¢. 226, and is 
improved upon in the Burgh Police Act, 1892. Liferenters are 55. 
not answerable for ordinary tear and wear, nor for the result of ~ 
accident or vs major. Neither they nor the fiars are bound to Wallace, 1900, 
rebuild or repair in such circumstances. Hither of them, however, See Poitie, 1902 
is entitled to restore the subject, and if this is done, the expense ~~ 
of the restoration falls to be borne by both in proportion to the 
benefit each derives from it. Ordinary repairs necessary to keep the 
subject in existing tenantable condition are a burden on the life- 
renter; but a liferenter who makes improvements in the subject 
is presumed to do so for his own benefit and cannot recover the 
expenditure from the fiar. Liferenters were formerly considered 
to be burdened with the alimony of the heir where he had not 
enough for maintaining himself, which was founded on an exten- 
sion of the last clause of Act 1491, c. 25; by the first part whereof, 
not only ward superiors, but liferenters, were obliged to preserve Ayton, M. 390. 


in good condition the subject of the ward or liferent. It was 
16 


Hepburn, M. 381. 


Blair’s Creds., 
1737, 2.7. 


Mack. Obs., 101; 
Maule, 1825, 

1 W. &S. at pp. 
284, 289, 294. 
Rodger’ s Trs., 
1875, ,2R. 294. 
Ly. Forbes, 

2 Pat. 84. 


Cathcart’s Trs., 
1899, 2 F. 326; 
ag 1895, 22 R. 


Ly. Anstruther, 
1823, 2S. 306. 


Irving, 1803, 
4 Pat. 521; 
Bouch, 1887, 
12 A.C. 385. 
Cunliffs Trs., 
1900, 3 F. 202 
Gunnis’ Trs., 
1903, 6 F. 104. 
Blyth’s Trs., 
1905, 7 F. 799. 


Howard’s Trs., 
1907, S.C. 1274, 
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decided that the name of an employment, if it did not afford 
bread to the heir, would not defend the liferenter against this 
burden. The bare right of apparency was held to found the 
action against the liferenter. It was thought to be a burden 
personal to the liferenter himself, and not to be thrown upon 
his adjudging creditors, as coming in his place by their diligences. 
But this liability arose out of an illegitimate extension of the 
statute ; has been controverted in the House of Lords; and is in 
desuetude. Liferenters, unless specially excepted in their title, 
are also subjected to the payment of the yearly cesses, stipends, 
&ec., falling due during their right, and to all other burdens that 
attend the subject liferented, except such as recur at long and 
uncertain intervals, like the obligation to build and repair churches 
and manses. 

33A. Liferenter and Fiar—as to Company Profits.— Where shares 
in a public company are held by trustees for behoof of one person 
in liferent and another in fee, or under direction to pay the income 
thereof to one person for life and thereafter transfer the corpus 
to another, questions frequently arise as to whether a particular 
distribution or payment by the company falls to the liferenter as 
income, or to the fiar as capital, or whether it is a composite 
payment, consisting partly of income and partly of capital, and so 
falls to be apportioned between liferenter and fiar. In the absence 
of words in the trust deed altering the ordinary rules regulating the 
respective rights of liferenter and fiar, it is presumed that the 
testator’s intention was that the following rules should apply. A 
distinction is made between companies which have power to increase 
their capital and companies which have not this power. If a 
company has no power to increase its capital, a distribution of 
current profits, whether under the name of dividend or bonus, is 
regarded as income, payable to the liferenter, while a distribution 
of accumulated profits, 7.¢., profits which by the act of the company 
have been set aside to a reserve account for any purpose, is regarded 
as capital. If a company has power to increase its capital, such 
distributions, whether made out of current or accumulated profits, 
are regarded as income, while distributions of shares are treated 
as capital. Where such a company declares a dividend or bonus, 
and at the same time offers its shareholders additional shares to . 
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be paid up to an amount equivalent to the dividend or bonus 
declared, it is a question of fact as to the intention of the company 
whether this is a distribution of cash or of shares. In determining 
this question of fact, both the form and the substance of the trans- 
action must be considered. If the declaration of the dividend and 
the issuing of the shares were, in the intention of the company, 
independent acts, each complete in itself, it is construed as a cash 
distribution ; if, on the other hand, the two acts are merely parts 
of one operation, the transaction is construed as a capitalisation 
of profits, and, therefore, as being, in purpose and effect, a distri- 
bution of shares. 

34, Expiry of Liferents; Term-Days.—Liferent is extinguished 
by the liferenter’s death, by consolidation with the fee, by dis- 
charge, and by the negative prescription. The rules which govern 
apportionment of periodical payments in respect of time have been 
already noted. In the particular case of apportionment being 
rendered necessary by the death of a liferenter of heritable sub- 
jects it may be added that that part of the rents which the life- 
renter had a proper right to before his death falls to his executors ; 
the rest, as never having been 7 bonis of the deceased, goes to the 
fiar. Martinmas and Whitsunday are, by our custom, the legal 
terms of the payment of rent; consequently, if a liferenter of 
land survives the term of Whitsunday, his executors are entitled to 
the half of that year’s rent, because it was due at the term before 
his death; if he survives Martinmas, they have a right to the 
whole; along with, in each case, a proportional part of the rent 
of the following broken term. And this is the rule, though the 
conventional term should be after Whitsunday or Martinmas as 
the case may be; for still the rent, though not payable, was due 


Sup. 2, 


2, 6, 


(64) 


25 12a; 
As 


while the liferenter was yet alive; and the postponing the term Camegie, M. 


of payment cannot hurt the right of the executors, though the 


accelerating it gives them more than they would otherwise obtain, Paterson, M. 


A liferenter who outlives part of the term-day, transmits to his 


ae 


executors the right to the whole of the rents due for that term. Guthrie, M. 


If the liferenter, being in the natural possession, and having first 
* sowed the ground, should die even before the Whitsunday, his 
executors are entitled to the whole crop, in respect that both 
seed and industry were his. Liferents of mills, though their fruits 


Guthrie, M. 
15892. 


Carruthers, M. 
5413. 


Trotter, M. 2375, 
15899. 


Connell: 
Buchanan, 


(4, 5,7) 


606, c. 3. 


Reg. Maj. 2, 23. 
Cr. p. 146 (29), 
1584, ¢. 7, &e. 
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are continual, de die in diem, are governed by the same rule with 
liferents of lands. In a liferent of money constituted by a move- 
able bond the executors have a right to the interest down to the 
very day of the liferenter’s death, where no terms are mentioned 
for the payment thereof; but in the case of an heritable bond, or 
of a money liferent secured on land, the interests of liferenter and 
fiar (or of heir and executor, for the same rules serve to fix the 
interests of both) are governed by the legal terms of land-rent 
without regard to the conventional, and are now dealt with as 
accruing de die in diem and apportionable in respect of time 


accordingly. 


TIT. X.—OF TEINDS 


1, Benefices; Lands.—lHcclesiastical rights are called lenefices, 
an appellation transferred from secular feus to church livings, 
because they were given to churchmen in consideration of their 
spiritual warfare. They consist either of lands, or of the tithe or 
teind of lands; the first is called the temporality, the other the 
spirituality, of the benefice. That church lands might not be 
aliened by the beneficiaries in prejudice of their successors, bishops 
and the heads of religious houses were disabled from making grants. 
without the consent of the chapter or convent; which rule con- 
tinued after the Reformation, during church government by 
bishops. The King’s confirmation, as the presumed patron, was 
also to be adhibited to grants of church lands, which right, though 
wrested from our Sovereigns by the Pope, was, upon the Reforma- 
tion, restored to the Crown by a statute, which recognised papal 
confirmation as effectual, if the feus conferred were dated before 
8th March 1558. 

. 2. Teinds.—Teinds, or tithes, are that liquid proportion of our 
rents or goods which is due to churchmen for performing divine 
service, or exercising the other spiritual functions proper to their 
several offices. Most of the canonists affirm that the precise 
proportion of a tenth, not only of the fruits of the ground, but 
of what is acquired by personal industry, is due to the Christian 


clergy of divine right, which they therefore call the proper patri-. 
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mony of the Chureh; though it is certain that tithes in their 
infancy were given, not to the clergy alone, but to lay monks, 
who were called pauperes, and to other indigent persons. Charles 
the Great was the first secular Prince who acknowledged this right 
in the church. It appears to have been received with us as far 
back as David I., by two charters of that King, preserved in 
Anderson’s Diplomata. Our first statute concerning teinds is P. xvii.; and 
David II. ¢. 42. pee 

3. Appropriations; Exemptions.—This right, if it had been i, 12, 14,15) 
divine, ought naturally to have belonged to the pastor of the 
parochial church ; but its application was for a long time miserably 
inverted ; for not only did those who were liable in payment at 
first consider their obligation as fulfilled by giving the right of 
their tithes to any poor lay friend, but, even after tithes had been 
by the Church canons consecrated to the parochial churches, the 
patron, who in those ages looked on himself upon the emerging of 
every vacancy as the absolute proprietor of the benefice, assumed 
frequently a power of appropriating or annexing it to a cathedral 
church or monastery; by which annexation the cathedral or 
monastery became the beneficiary or titular of the benefice annexed. 
At other times, churchmen who had not their tithes regularly 
paid them made a grant of part of them to the Sovereign, that 
they might the better engage his interest for making the rest 
effectual. And lastly, most of the religious orders procured from See s. 19. 
the Pope an exemption from payment of the tithe of lands 
reclaimed (novalia) or cultivated (labores) and possessed by them- 
selves, which ought to have been paid to the several churches 
where the lands lay. These abuses were in some measure Inf. s. 195 
corrected, first, by a papal constitution of Adrian IV., anno 1156, 
limiting the exemption in regard to labores to the three orders of 
Cistercians, Hospitallers, and Templars ; and afterwards by several 
Councils of Lateran (one held by Alexander III. in 1180, one by 
Innocent III. in 1215, &c.), prohibiting the further infeudation of 
tithes to laymen, and their further consecration to any other than 
the parish church. 

4, Parsonage and Vicarage. — The person employed by the (12,1) 
cathedral church or monastery to serve the cure in the church 
annexed was called a vicar, because he held the church, not in his 


See Islay Min., 
1868, 6 Min. 
1074. 


Tithes, 35-6. 


(10-13) 
Birnie, M. 2489. 


Hunter, M. 
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own right, but in the right or vice of his employers; and so was 
removeable at pleasure, and had no share of the benefice other than 
what they thought fit to allow him. But in the course of time 
the appellation of vicar was limited to those who were made 
perpetual, and who got a stated share of the benefice for their 
incumbency ; from whence arose the distinction of benefices into 
parsonages and vicarages. The bishops (according to Forbes) about 
the thirteenth century divided with their chapters the churches 
that had been annexed to their cathedrals: those which fell to 
the bishop himself were styled mensal, because they supported 
the expense of his table; those that went to the chapter were 
called common, as belonging in common to all its members; but 
it is more probable that this distinction owed its rise, long before 
the thirteenth century, to the appropriation of parochial churches 
to cathedrals ; some of which the patron gave to the bishop himself, 
which were called mensal ; and others to the bishop and his chapter, 
which got the name of common. 

5. Personal; Predial (Parsonage, Vicarage) Teinds.—Personal 
teinds, 7.e., the tenth of what one acquires by his own industry 
or employment, are not acknowledged by our law, though they 
have been found due when supported by forty years’ possession. 
Predial teinds are, by the usage of Scotland, either parsonage or 
vicarage. Parsonage teinds are the teinds of corn; and they are 
so called because they are due to the parson, or other titular of 
the benefice. Vicarage teinds are the small teinds of calves, lint, 
hemp, eggs, &c., which were commonly given, with or without a 
vicar’s pension from the former source, by the titular to the vicar 
who served the cure in his place. The first sort was universally 
due, unless in the case of their infeudation to laics, or of a pontifical 
exemption; but by the customs of almost all Christendom the 
lesser teinds were not demanded where they had not been in 
use to be paid. By the practice of Scotland, the teinds of animals, 
or of things produced from animals, as lambs, wool, calves, were 
at one time supposed to be due, though not accustomed to be 
paid; but this view was erroneous, and these, like roots, herbs, 
&c., are not titheable, unless use of payment be proved. In some 
parishes teind is or was payable on fish imported and not intended 
for exportation beyond Scotland; but the exaction became so 
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irksome that in 1864 elaborate provision was made for commuting 27- Vv. ¢. 33. 
it into a capital sum yielding interest half-yearly. 

6. Stock and Teind.—The parson who was entitled to the (24) 
teind of corns made his right effectual either by accepting of a Richmond, 1871, 
certain number of teind-bolls, called rental-bolls, yearly from the Ainslie, 1872, 
proprietor in satisfaction of it; or, more frequently, by drawing or 
separating upon the field his own tenth part of the corns, after they 
were reaped, from the stock or the remaining nine-tenths of the 
crop, and carrying it off to his own granaries, which was called 
drawn teind. And if any possessor of lands carried his part of the 
corns off the ground before the churchman had drawn the teind, he 
was liable in a spuilzie; which frequently occasioned the loss of 
the whole crop, in the case either of an illnatured or of an indolent 
titular. This hardship was softened rather than removed by several 
Acts, regulating the times within which the titular had either to 1606, c. 8; 1612, 
draw his teind or leave the possessor of the lands at liberty to carry wage 
off his stock. 

7. Lords of Erection.—After the Reformation, James VI. con- (17, 18) 

sidered himself as proprietor of all the church lands; partly because 
the purposes for which they had been granted were declared 
superstitious ; and partly in consequence of the resignations which 
he and Queen Mary, his mother, had procured from the beneficiaries. 
And even as to the teinds, though our Reformed clergy, after the 
example of the canonists, claimed them as the patrimony of the 
Church, our Sovereign did not submit to that doctrine further than 
it extended to a competent provision for ministers. He therefore 
erected or secularized several abbacies and priories into temporal 
lordships, the grantees of which were called sometimes lords of 
erection, and sometimes titulars, as having by their grants the same 
title to the erected benefices that the monasteries had formerly. 

8. Annexation of Church Lands to the Crown.—<As the Crown’s (19-23) 
revenue suffered greatly by these erections, the temporality of 
all ‘church benefices (7.e., church lands) was, by 1587, c. 29, annexed 
to the Crown. That statute, though it does not comprehend 
teinds, excepts from the annexation the teinds of lands belonging 
to parsonages and vicarages, together with their manses and 
glebes ; and declares that all these shall remain with the present 
possessors, or with those that shall be afterwards provided to the 


(26, 28) 


Tithes, 259. 


1628 ; 
Acts, 189 seq. 
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benefices. Lands granted to universities, schools, and hospitals are 
also excepted (though these did not truly fall within the Act, not 
being church lands), and benefices of laic patronages, by which are 
meant such as were established before the Reformation in laymen, 
whose rights the Legislature had no intention to weaken. Notwith- 
standing this statute, his Majesty continued to make further erec- 
tions, which were declared null by 1592, c. 121, with an exception 
of such as had been made in favour of Lords of Parliament since the 
general Act of Annexation in 1587. 

9. Submissions to Charles I.—King Charles I., soon after his 
succession, raised a reduction of all these erections, whether granted 
before or after the Act of Annexation, upon the grounds mentioned 
at length by Mr. Forbes. In a conference between the King and 
the titulars upon the subject of this suit his Majesty insisted—(1) 
That all proprietors should be relieved from the hardship of having 
their teinds drawn by the titulars. (2) That all the superiorities of 
erections (i.e. of lands holden of the titulars, as coming in place 
of the monasteries) should be declared to be in the Crown, on a 
reasonable composition to be paid to the titulars for passing from 
their right. (3) That a small interest should be reserved to the 
Crown out of all the erected teinds. At last the whole matter was 
referred to the King himself by four several submissions or com- 
promises, in which the parties on one side were the titulars and 
their tacksmen, the bishops with the inferior clergy, and the royal 
burghs for the interest they had in the teinds that were gifted for 
the provision of ministers, schools, or hospitals within their burghs ; 
and, on the other part, the proprietors who wanted to have the 
leading of their own teinds. The submission by the titulars 
contained a surrender into his Majesty’s hands of the superiorities 
of the several erections. 

10. His Decrees-Arbitral.—Upon each of these submissions his 
Majesty pronounced separate decrees-arbitral, dated 2 Sept. 1629, 
which are subjoined to the Acts of Parliament of his reign. He 
made it lawful to proprietors to sue the titulars for a valuation, and, 
if they thought fit, for a sale also of their teinds, before the 
Commissioners named, or to be named, for that purpose. The rate 
of teind, when it was possessed by the proprietor jointly with the 
stock, for payment of a certain duty to the titular, and so did not — 
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admit a separate valuation, was fixed at a fifth part of the constant 
yearly rent, which was accounted a reasonable surrogatum, in place 
of a tenth of the increase. Where it was drawn by the titular, 
and consequently might be valued separately from the flock, 
it was to be valued as its extent should be ascertained, upon 
a proof before the Commissioners; but in this last valuation the 
King directed the fifth part to be deducted from the proved teind 
in favour of the proprietor, which was therefore called the King’s 
ease. The proprietor suing for a valuation got the leading of his 
own teinds as soon as his suit commenced ; but, if he should suffer 1693, ¢. 23. 
protestation to be extracted against him for not insisting in the 
process, he lost that privilege. The proprietor is in all valuations 1690, e. 30. 
allowed a joint proof with the titular by our present law. Upon 
getting his decree of valuation the proprietor cannot, as was once Mack. 2, 10, 16; 
thought, be compelled by the titular to infeft him in the lands for eee 
his security of the valued teind. 

10A. Valuations.—It appears that in 1627 and 1628, prior to Dunlop, 1858, 
the submission, Sub-Commissioners reported various particulars ~ Da 
with regard to the teinds in a few places. It was only, however, 
when the Crown obtained the powers of an arbiter that the High 
Commission and the Sub-Commissioners to whom it entrusted the 
local inquiries received a proper jurisdiction. The reports of the 
Sub-Commissioners—known as sub-valuations—were given in for a 
great number of years between 1629 and 1660; and acquired legal 
effect only through confirmation by the High Commission down to I, Serra » 
1707, thereafter and now by the Court of Teinds. When applica- 445. 
tion is made for approbation, the sub-valuation is laid open to Speir, 1891, 18 R. 
relevant objection. The most frequently detected blot has been the ~ 
absence from the sub-valuation of some party whose interests should 
have been represented—heritors, patron, titular, minister. The 
absence of the titular is not fatal; nor is the absence of the minister 1876, 8M. HLL. 
fatal if the cure is otherwise represented ; and the same remark og 
applies to valuations proper. Then again, it may be objected that §¥. 669. 
the values, though struck by the Sub-Commissioners, were concerted 
by the parties; but this procedure had been common, and is legal : S ore 
unless collusion is established. Or, a sub-valuation, undoubtedly 7M. H.L. 19. 


valid though not approved, may be derelinquished, by paying teind 
or stipend beyond the sum fixed therein, or otherwise showing an 
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intention to abandon it in full knowledge of its existence. But 
mere lapse of time does not deprive a sub-valuation of effect, the 
right to obtain approbation being res mere facultatis. A decree of 
the High Commission or of the Court of Teinds, approving a sub- 
valuation or itself making a valuation, cannot be derelinquished, so 
as to make the heritor liable to continue over-payments. But over- 
payments continued for the prescriptive period prior to an approba- 
tion must be given effect to in the decree, as modifying the amount 
contained in the sub-valuation. 

11. Sale of Teinds.—Where the proprietor insists also for a 
sale of his teinds, the titular is obliged to sell them at nine years’ 
purchase of the valued teind-duty ; and, upon receiving the price, 
to execute a disposition in the purchaser’s favour—formerly con- 
taining procuratory of resignation and precept of seisim—which the 
decree-arbitral directs the granter to warrant only from his own 
fact and deed. But by 1663, c. 19, the extent of the warrandice 
is left to the discretion of the Commissioners. If the pursuer has 
a tack of his own teinds not yet expired, or if the defender is only 
tacksman of the teinds and so cannot give the pursuer an heritable 
right, an abatement of the price is to be granted accordingly by 
the Commissioners. This part of the decree-arbitral, concerning 
the valuation and sale of teinds, was ratified in Parliament, and 
Commissioners were appointed for executing it by the same Parlia- 
ment. The right of purchase, formerly limited to a period of two 
years subsequent to the valuation, is uow untrammelled in respect 
of time. 

12. Teinds not Saleable.—There is no provision in the decrees- 
arbitral for selling teinds granted for the sustentation of ministers, 
universities, schools, or hospitals; because these were to continue 
as a perpetual fund for the maintenance of the persons or societies 
to whom they were appropriated ; and they are expressly declared 
by two Acts not to be subject to sale. By the latter of these Acts 
it is also provided that the teinds belonging to bishops, which had 
then fallen to the Crown upon the abolishing of Episcopacy, should 
not be subject to sale as long as they remained with the Crown not 
disposed of ; nor those which the proprietor who had right both to 
stock and teind reserved to himself in a sale or feu of lands. But, 
though none of these teinds can be sold, they may be valued. 
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13. Superiorities of Erection.—The King by the decrees-arbitral (28) 
declared his own right to the superiorities of erection which had 
been resigned to him by the submission, reserving to the titulars 
the feu-duties thereof, which thus became ground-annuals merely, sup. 2, 4, 4a. 
until payment by himself to them of one thousand merks Scots Ratified 1633, 
for every chalder of feu-victual, and for each one hundred merks of Buccleuch, 1890, 
feu-duty ; which right of redeeming the feu-duties was renounced ag 
by the Crown at the Union. If the church vassal should consent 1707, ¢. 11. 
to hold his lands of the titular, he cannot thereafter recur to the 1661, c. 53: 
Crown as his immediate superior. emer” 
14, Crown Annuity.—His Majesty referred what interest the (39) 
Crown ought to have in the teinds of erected benefices to the 
Commissioners ; who determined an annuity to be paid out of Ratified, 1633, 
them to the Crown of about six per cent. This right, not having 
been annexed, was conveyed to one Livingston in security of a 
debt ; but in 1674 the exercise of it was suspended by the Crown; St. 2,8, 13. 
since which time it has lain dormant. 
15. Constant Rent.—In explaining what the constant rent is (32) 
by which the teind must be valued, the following rules are ob- 
served. It is not confined, as was the drawn teind, to the produce 
of the land in crop; and all lands, not enjoying special immunity, If. s. 19. 
are liable, whether producing teindable fruits or not; and until 
a valuation is led the teinds are to be taken as one-fifth part of 
the rent which the lands might be expected to produce as agricul- 
tural subjects. This rule applies even to lands situated in the Burt, 1878, 
middle of a city and covered with buildings. But streets are not Springboro, 
separately teindable. And rent drawn by the proprietor from the 
sale of subjects that are more properly parts of the land than of the 
fruits, ¢.g., quarries, minerals, mosses, &c., is to be deducted from Calder Hers., 
the rental of the land; and also the rent of supernumerary houses, 
over and above what is necessary for agriculture ; and the addi- 
tional rent that may be paid by the tenant in consideration of the 
proprietor’s undertaking any burden that law imposes on the tenant, 
e.g., upholding the tenant’s houses ; because none of these articles mia. 
are paid properly on account of the fruits. There is no presumption, 
however, that a decree of valuation professing to value the whole Paul, 1S71, 9M. 
lands of a heritor omits lands which were mosses at its date. 
Orchards must also be deducted ; and mill-rent, because the profits of Hay, M. 15750. 


Dalkeith Feuars, 
M. 15745. 
See Calder Hers., 
M. 15740. 


Fothringham, 
1870, 9 M. 172. 
Baird, 1906, 

8 F. 669. 


Smyth, 17 Dec. 
1817, F.C. 


(49) 


D. Buccleuch, 
1865, 3 M. 1111; 
Lochore Co., 
1878, 5 R. 763. 


1690, c. 30; 1707, 
Gide 
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a mill arise from’ industry, and the corns manufactured there suffer 
a valuation, as rent payable by the tenant, and therefore ought not 
to be valued a second time against the proprietor as mill-rent. 
The yearly expenses of culture ought not to be deducted, for no 
rent can be produced without it; but if an improvement of rent 
is made at an uncommon expense, ¢g., by draining a lake, the 
proprietor is allowed a reasonable abatement, probably not a total 
remission, on that account. The current rent of agricultural sub- 
jects actually payable at the date of the valuation, or the rent 
which would be got if the subjects were let in their actual con- 
dition is, as a rule, adopted as the constant rent; but deductions 
are allowed in respect of recent improvements of a permanent 
kind. 

16. Teinds falling to Patron.—Notwithstanding the several ways 
of misapplying parochial tends in the time of Popery, some 
few benefices remained entire in the hands of the parsons. The 
ministers planted in these after the Reformation continued to have 
the full right to them as proper beneficiaries, not as stipendiaries : 
but by Acts 1690, c. 23, and 1693, c. 25, a power is granted to the 
patron to redeem the whole teind, not previously heritably disponed, 
from such beneficiaries, upon their getting a competent stipend modi- 
fied to them ; which teind, so redeemed, the patron is obliged to sell 
to the proprietor at six years’ purchase. 

17. Order of Allocation for Stipend. —Some teinds are more 
directly subject to an allocation for the minister’s stipend than 
others. The teinds in the hand of the lay-titular fall first to be 
allocated, who, since he is not capable to serve the cure in his 
own person, ought to provide one who can; and if the titular, in 
place of drawing the teind, has set it in tack, the tack-duty is 
allocated: this sort is called the free teind, though the term is 
more usually employed as denoting teind not yet appropriated for 
stipend. Where the tack-duty, which is the titular’s interest in the 
teinds, falls short, the tack itself is burdened, or, in other words, 
the surplus teind over and above the tack-duty ; but in this case 
the Commissioners are empowered to recompense the tacksman, 
by prorogating his tack for such a number of years as they shall 
judge equitable. Where this likewise proves deficient, the alloca- 
tion falls on the teinds heritably conveyed by the titular, unless 
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he has warranted his grant against future augmentations ; in which 

case the teinds of the lands belonging in property to the titular L. Aav. x. 
himself must be allocated in the first place. Next come teinds 1st) MHL. 
which before 1627 were inalienable in the hands of a bishop, and Eesha 
are now in the possession of the Crown; and last of all, teinds Thomson, 1872, 
belonging to colleges and hospitals, or dedicated to lawful pious 

uses, or diverted from the parish in which the lands lie to yield Se 
stipend elsewhere. 719. 

18. Allocation of Free Teinds.—Where there is sufficiency of (53) 
free teinds in a parish the titular may allocate any of them he shall 
think fit for the minister’s stipend, since they are all his own unless 
there has been a previous decree of locality ; and this holds though 
the stipend should have been paid immemorially out of the teinds 
of certain particular lands. This right was frequently abused by 
titulars, who, as soon as a proprietor had brought an action of sale 
of his teinds, allocated the pursuer’s full teind for the stipend, 
whereby such action became ineffectual. It is therefore provided 
by 1693, c. 23, that after citation in a sale of teinds it shall not be 
in the titular’s power to allocate the pursuer’s teind solely, but only 
in proportion with the other teinds in the parish. 

19. Lands exempted from Teind.—It has been held that land (16) 
reclaimed from the sea or from a lake is exempt from teind; but Sup. 8.155 
the better opinion seems to be that it is teindable after allowing ™. 15685. : 
for the great expense of reclamation. Ministers’ glebes are declared 1578, c. 62; 1621, 
free from the payment of teinds even though feued out to laymen ; ; Cranston, a 
but not lands mortified by individuals for the benefit of the cure. 31, Wilson, 1831, 
Lands held cum decimis inclusis et nunquam antea separatis, or with 
some fully equivalent clause, are also exempted from we These 
were, according to Mackenzie, the lands which had been feued out 2, 10, 6. 
prior to the above-recited Lateran Councils (which prohibited the sup.s.s. 
infeudation of teinds to laics) by churchmen who had right both 
to stock and teind; whereby the teinds were consolidated with 
the stock, and were never afterwards separated from it. Sir 
Thomas Craig, who is of opinion that we had no infeudation of Cr. p. 138 (9).. 
teinds so early, understands by that expression all lands where 
the churchmen who had right both to stock and teind, and came 
afterwards to feu out the lands (which they were allowed to do), 1457, ¢. 71. 


included the teind in the same charter with the stock, without 
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distinguishing whether such right was prior or posterior to the 
Tulliallane Min, Lateran Councils. And agreeably to this last opinion, it was 
Eich, Tends, 8. adjudged sufficient to exempt lands from payment of teind that 
the proprietor proved his right thereto, cwm decimis inclusis, as far 
back as the Act 1587, c. 29, which supposes all such rights to be 
Barry Min, M. valid. The author states that lands which formerly belonged to 
ee the Cistercians, or other privileged orders, are not exempt from 
teind; either because the privilege, having been given to the 
monks, as pauperes, was deemed personal and so not transmissible 
to the laic titulars, or because it was limited to lands which these 
orders were then possessed of; and that it did not appear they 
Sup. s. 3. had property in Scotland so early as the papal grant of exemption. 
Auchterlony, _ But for some reason not easy to discover the exemption has been 
23 May 1510,“ held transmissible ; and the law stands at the present day in brief 
Off. of State, , thus :—In order to establish exemption on this ground it must be 
58 20D Th shown (1) that the lands and teinds-had belonged to the regular 
clergy; (2) that the teinds had never been drawn,—the lands 
having been novalia, reclaimed by the monks from the desert, or 
else labores, owned and cultivated by the hands or at the expense 
of one of the three privileged orders—Cistercians, Templars, and 
CASON Hospitallers ; (3) that the titles bear the whole phrase above quoted 
or a full equivalent—the absence of “inclusis,” and of a statement 
that the teinds had never been separated being equally fatal ; and 
ee DA Peles (4) that the title founded on dates back before the Act of Annexa- 
ee Dundas, tion, 1587, c. 29, and, perhaps, that it was also confirmed by the 
19, Pope (before the Reformation) or by the Crown. Even if the 
proper phrase is used, it is deprived of effect by proof that the 
stock and teind had at some period been separated, eg., if they 
had come by separate titles, or were held by separate reddendos, or 

had been separately burdened. 

(42, 414) 20. Teinds are debita fructuum; Hypothec.—Teinds are debita 
Jructuum, not fundi; for as by their first condition the beneficiary 
might, if he used the proper diligence, make them effectual by 
drawing them out of the several crops, he needed no real security. 

Jackson, 1873, ‘The action, therefore, for bygone teinds is only personal against 
those who have intermeddled, either with the teind by itself, or 
with stock and teind jointly, unless where the titular is infeft in 
the lands in security of the valued teind-duty. Where a tenant is 
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by his tack bound to pay a joint duty to his landlord for stock Muray, M. 1780. 
and teind without distinguishing the rent of each, his defence of 
a bond fide payment of the whole to the landlord has been sus- 
tained in a suit at the instance of a laic titular, but repelled where 
a churchman was pursuer. In both cases the proprietor who kirk, om. 14786. 
receives such rent is liable as intermeddler. Every person having 
right to teinds, whether churchman or laic titular, had .formerly, vernor, M. 
when teinds were actually drawn, a hypothee upon the fruits for theties ie e 
the payment of his teind; but a purchaser bond fide, at a public Reid, M. 15634. 
market, was secure. 

21. Inhibition of Teinds.—In tacks of teinds, as of lands, there (45) 
is place for tacit relocation ; to stop the effect of which the titular sup. 2, 6, 15. 
must obtain and execute an inhibition of teinds against the tacks- 
man, which differs much from inhibition of lands, and is intended Next Title. 
merely to interpel or inhibit the tacksman from farther inter- si 
meddling. But if the titwar shall, after inhibition, summarily Bs Bearford, M. 
turn out the tacksman, without a previous sentence, he is fener f 
in a spuilzie. On the other hand, if after inhibition the tacksman L. Aav. v. D. 


Athole, sup. ; 
possesses on the old terms just as if it had never been given, it is 1. Adv.v. Skene, 


1860, 22 D. 987. 
assumed to be derelinquished. This diligence of inhibition may 
also be used, at the suit of the titular, against any other possessor 
of the teinds ; and, if the tacksman or possessor shall intermeddle 
after the inhibition is executed, he is liable in a spuilzie. 

22. In what Cases does a Grant of Lands include the Teinds? (40, 41) 
—Lands and teinds pass by different titles. A disposition of lands, > Callander, Me 
therefore, though granted by one who has also a right to the teinds, » intosh, asir, 
will not carry the teinds, unless it shall appear from special circum- 
stances that a sale of both was designed by the parties. But if a 
proprietor who had right to his teinds, and who consequently 
carried his whole corns, without distinguishing between stock and 
teinds to the same mill, should have astricted his lands to a thirlage 
mill, the intention of parties was presumed that the astriction 
should reach to both. In lands cum decimis inclusis, where the 
teinds are consolidated with the stock, the right of both must 
necessarily go together in all cases. It has been held that a pre- Irvine, M. 10830. 
scriptive right to teinds may be founded on a personal title, 
contrary to the general rule of the positive prescription (1617, 
ce. 12), on the ground that they are merely a burden on the 
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11 M. H.L. 62. 
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Livingstone, 
1842, 5 D. 1; 
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1870, 9 M. 292 ; 
Dryburgh, 1896, 
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1540, c. 75. 

1581, c. 119 (1); 
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fruits; but a decree of valuation is not a title under which a 
proprietor can by prescriptive possession acquire a right to teinds 
of lands not originally included in the valuation. 


TIT. XI.—OF INHIBITIONS 


1. Real Diligence.—The constitution and transmission of feudal 
rights being explained, and the burdens with which they are 
chargeable, it remains to be considered how these rights may be 
affected at the suit of creditors by legal diligence. Diligences 
are certain forms of law whereby a creditor endeavours, with 
the aid of the State acting through the Courts of law and their 
officers, to make good his payment, either by affecting the person 
uf his debtor, or by securing the subjects belonging to him from 
alienation, or by carrying the property of these subjects to himself 
absolutely or under reversion. They are either real or personal. 
Real diligence is that which is proper to heritable rights ; personal 
is that by which the person of the debtor may be secured, or his 
moveable estate affected ; though diligence against moveable property 
is in a strict sense also real. Of the first sort we have two—(1) 
Inhibition, and (2) Adjudication, which law has substituted in 
place of apprising. Sequestration in bankruptcy also belongs to 
the category of real diligence. 

2. Inhibition; how perfected.—Inhibition is a judicial prohibi- 
tion, which passes by letters, or warrant inserted in the will of a 
summons, under the Signet, disabling the party inhibited from 
contracting any debt or doing any deed voluntarily, by which 
any part of his lands or other heritage may be aliened or carried 
off in prejudice of the creditor inhibiting. It must be executed 
against the debtor personally, or at his dwelling-house, according 
to the order prescribed in the case of summonses, and thereafter 
had formerly to be published and registered in the same manner 
with interdictions. Now, like these, letters of inhibition or a 
summons containing a warrant of inhibition requires only to be 
registered in the General Register of Inhibitions, such registration 
having now all the legal effect of the publication at the market- 
cross formerly required. It takes effect from the date thereof or 


° 
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from the date of recording a preliminary notice not more than 
twenty-one days in advance. 

3. Grounds of Inhibition.—Inhibition may proceed either upon (3, 8) 
a liquid obligation, presently exigible, not being a small debt Lamont, 1867, 
decree; or, if the debtor be vergens ad inopiam or in meditatione bor fs pe 
fuge, on a future or even contingent claim; or on an action, not is 9 2 
merely of a declaratory nature, Ae a atesa by a creditor for 9M. 66. 
making good a claim not yet sustained by the judge; which last 
is called inhibition upon a depending action. The summons in the 
Court of Session which constitutes the dependence had formerly 
to be executed against the debtor before the letters of inhibition et ee 
passed the Signet; for, it was argued, no suit could be said to 
depend against one till he was cited in it as a defender; but now, 31-2 V. ©. 100, 
as before stated, a warrant for inhibition may be inserted in the - 
will of the summons, and executed either with it or at any time 
thereafter. The effect of such inhibition is suspended till decree 
be obtained in the action against the debtor; and in the same 
manner inhibitions on conditional debts have no effect till the 
condition be purified. But when these events have happened, the 
diligence operates as from the date of registration. Inhibitions, as 
they carry with them a certain degree of reproach, were not 
granted by the old practice without a trial of the cause; which 
is still necessary when they proceed on conditional debts. And, coo oe 
though in other cases inhibitions now pass of course, the Lords Murray, M. 7014. 
are in use to stay them, or, if they have passed the Signet, to 
recal them, either on the debtor’s showing cause why the dili- 
gence should not proceed, or even e# officio, without the debtor’s Wishart, M.7015. 
appearance, where the ground of the diligence is doubtful. Petition 
for recal of an inhibition on a depending summons containing a 31-2 V.c. 101, 
warrant of inhibition may be presented to the Lord Ordinary of aie 
the cause or (in vacation) to the Lord Ordinary on the Bills, so 
long as the cause has not been removed by reclaiming note to 
the Inner House. In other cases of recal the Inner House is the Royal Bank, 
proper forum. It will not be granted if the debt is presently Ae: 
exigible and vouched by decree, charge, or liquid document. 4: 57% 
When granted, caution is usually decerned to be found as a 
condition. 

4, Limited to Heritage.— Though inhibitions, by their old (9, 10) 

17 
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Altered, 31-2 uniform style, purported to disable the debtor from selling or bur- 
Braco, Mi. 7016. dening his moveable as well as his heritable estate, to the inhibitor’s 
prejudice, their effect has been long limited to heritage, from the 
interruption that such an embargo upon moveables must have given 
to commerce ; so that debts contracted after inhibition may be the 
foundation of diligence against the debtor’s person (if imprisonment 
Scott, M.7988, be competent) and moveable estate. The arrears remaining due on 
a debitum fundi to a person inhibited, though they be heritably 
Ellis, M. 5987. secured, are moveable, and therefore do not fall under the inhibi- 
tion. An inhibition formerly secured the inhibitor against the 
alienation, not only of the lands that belonged to his debtor when 
he was inhibited, but of those that he should have afterwards 
acquired ; but in the days when particular registers existed no 
inhibition could extend to such after-purchases as lay in a jurisdic- 
tion where the inhibition was not registered ; for it could not have 
extended to these though they had been made prior to the inhibition. 
31-2 V.c. 64,s.17. Nowadays the General Register alone survives, and no inhibition has 
312 V, ¢. 101, effect against lands, &c., acquired by the debtor after the recording 
of the writ itself or of the previous notice, unless they come to him 

by entail or some indefeasible title then in force. 
(11, 12) 5. Strikes against voluntary Deeds only.—This diligence only 
strikes against the voluntary debts or deeds of the inhibited person. 
It does not restrain him from granting necessary deeds—i.e., such 
Livingstone, as he was obliged to grant anterior to the inhibition, since he 
ai might have been compelled to grant these before the inhibitor had 
Maclellan, M. acquired any right by his diligence. By this rule a wadsetter or 
annualrenter might, after being inhibited, have effectually renounced 
his right to the reverser on payment, because law could have com- 
pelled him to it ; but, to secure inhibitors against the effect of such 
AS. 19 Feb. alienations, it 1s declared by Act of Sederunt, that after notarial 
tosh’s Trs., sup. intimation of the inhibition to the reverse: no renunciation or grant 
of redemption shall be sustained, except upon declarator of redemp- 
tion brought by him, to which the inhibitor must be made a party. 
Hanna, 1870, A cash credit heritable bond recorded prior to an inhibition secures 
advances made thereafter. Judicial rights, ¢9., adjudications 
recovered against the inhibited person after the inhibition, upon 
debts contracted prior thereto, are not hurt by that diligence ; for 
these are truly the deeds of the law, not of the person inhibited; . 
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but an adjudication led on a bond voluntarily granted after 
inhibition is reducible in a question with the inhibitor. 

6. Simply Prohibitory.—An inhibition is a diligence simply (13, 2) 
prohibitory, so that the debt on which it proceeds continues per- 
sonal after the diligence; and consequently the inhibitor, in a geeoR.c. 141, 
question with anterior creditors whose debts are not struck at by eS 
the inhibition, is only preferable from the period at which his debt 
is made real by adjudication: and where debts are contracted on 
heritable security, though posterior to the inhibition, the inhibitor’s 
debt being personal cannot be ranked with them: he only draws 
back from the posterior creditors ranked the sums contained in his Gordon, 1842, 
diligence. But he does so, though his adjudication would, in the Baird, ee 
absence of the inhibition, have ranked pari passu with that of Boot. , wyaegon 
the posterior creditors. The heir of the person inhibited is not 13 13 SLT. (0.H.) 
restrained from alienation by the diligence used against his ancestor ; 
for the prohibition is personal, affecting only the debtor against Roberts, 1829, 
whom the diligence is used. Inhibition does not prevent the pro- 19-20 v. c. 79, 
perty affected from passing under the sequestration of the debtor, ~ SY 
but its effect in ranking is expressly saved. 

7. Founded in Inhibitor’s Interest only.—Inhibitions do not «4,15, 16) 
of themselves make void the posterior debts or deeds of the person 
inhibited ; they only afford a title to the user of the diligence to 
set them aside if, and in so far as, he finds them hurtful to him, 
and a ground of suspension of a charge to pay the price of a subject Monro; M‘Lure, 
sold spretd inhibitione, or a ground for retaining the price ; and even ~ Ai le 
where a debt is actually reduced ea capite inhibitionis, such reduction, 
being founded solely in the inhibitor’s interest, is profitable to him 
alone, and cannot alter the natural preference of the other crditors. 
Hence, where several infeftments of annualrent of different dates ritngow, u 
were granted by the debtor after inhibition, for the payment of as 
all which the debtor’s estate was not sufficient, it was held that 
though the inhibitor could not be hurt by any of the posterior 
contractions, and consequently must draw back his whole debt 
from the annualrenters, yet the deficiency in the fund of 
payment must fall, not on the whole of them, pro ratd, but upon 
the least preferable. Hence also, debts, though contracted after 
inhibition, are not reducible where the inhibitor would have 
been totally excluded from the debtor’s funds by debts preferable 
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to his own, though these posterior contractions had not been 
made. 

8, Extinction of Inhibition.—Inhibitions may be reduced upon 
legal nullities, arising either from the ground of debt or the form 
of the diligence. When payment is made by the debtor to the 
inhibitor, the inhibition is said to be purged. Any creditor whose 
debt is struck at by the inhibition may, upon making payment to. 
the inhibitor, compel him to assign the debt and diligence in his 
favour, that he may make good his payment the more effectually 
against the debtor. Inhibitions now prescribe on the lapse of five years. 
from the date at which they take effect; but they may be kept up 
by registration, before the expiry of that period, of the writ itself, or 
a statutory memorandum, and so on from time to time. Formerly 
they yielded only to the negative prescription of forty years. 

8A. Litigiosity.—This is another way, based on the maxim 
pendente litt nihil mnovandum, in which a person may be secured 
against the voluntary deeds of an owner of heritage. It formerly 
arose trom the mere execution of a summons to annul the title of 
an apparent owner of heritage, or to attach heritage for debt; but 
now it arises only at and from the date of registering a notice of 
the summons in the Register of Inhibitions or in the Register of 
Adjudications, as the case may be. 


TIT. XII—OF APPRISINGS AND ADJUDICATIONS 


1, Apprising.—Heritable rights may be carried from debtor to 
creditor by the diligence of adjudication; or may be sold and the 
proceeds made available for the creditor’s payment by a judicial 
sale, now seldom resorted to, carried on before the Court of 
Session ; or by proceedings in bankruptcy. 

Adjudication may be for debt or inimplement. The former was 
substituted in 1672 for the more ancient process of Apprising ; but 
although apprising has been obsolete for centuries, many of its chief 
peculiarities and effects were transferred to its successor, and a full 
exposition of the ancient process is necessary to a proper understand- 
ing of the modern. Apprising or Comprising was the sentence of 
a sheriff, or of a messenger who was specially constituted sheriff . 
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for that purpose, by which the heritable rights belonging to the debtor 

were sold for payment of the debt due to the appriser. By the 

Roman law the debtor’s moveable estate was first taken into exe- 15, s. 2D. (42, D. 
cution, and if that was not sufficient, his immoveable. In the same 

manner, the debtor’s moveables were, by our old law, to be first St- Alex. I. 24. 
distrained on a brief of distress; and, in default of these, as much 

of his heritage was to be sold as would satisfy the creditor, so that 

apprisings were, by their original constitution, proper sales of the Kames, Hist. 
debtor’s lands to any purchaser who offered. If there was not |.’ 
enough for the creditor’s payment within the territory of that 1469,c. 36. 
sheriff who was first applied to, the Crown issued letters to other 

sheriffs, who were to pursue the same method with the first. If 

no purchaser could be found, the sheriff was to apprise or tax the 

value of the lands by an inquest (whence came the name of apprising), 

and to make over to the creditor lands to the value of the debt. 

2. Formalities; The Legal.—Soon after the Act 1469, all letters 4,5, 19) 
of apprising issued from the King’s Signet, and were directed to 
messengers as sheriffs in that part. The messenger who was 
employed searched first for moveables, and upon finding none 
denounced the lands to be apprised, 7.¢., made publication of the 
intended apprising upon the grounds of the lands, and at the 
market-cross of the jurisdiction where the lands lay, and left 
copies of the execution at both places. The letters were also to 
be executed against the debtor, personally or at his dwelling-place, A.S, 27 June 
fifteen days before the actual apprising. By the decree following 
upon this diligence, such a proportion of the debtor’s lands was 
adjudged to the proprietor as was taxed by the inquest to amount 
to the principal sum and penalty contained in the debt, and to the 
messenger’s sheriff-fee, but the appriser got nothing in name of Sup. 1,4, 18. 
interest before the Reformation. In course of time, all apprisings 
were led at Edinburgh, whereby persons came frequently to. be put 
on the inquest, utter strangers to the value of the lands; which 
soon introduced the custom of apprising the whole lands belonging 
to the debtor, without comparing their value with the extent of 
the debt. Seven years were, by the Act 1469, allowed to the 
debtor to redeem the lands apprised (called the legal reversion or 
the legal). But a minor might redeem at any time within his 1621, 6. 
age of twenty-five, whether he himself was the original debtor, or 
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whether he succeeded as heir to the debtor ; and where a major 
succeeded to a minor against whom the legal of seven years was 
expired at his death, the major’s right of reversion was prorogated 
for year and day thereafter. 

3. Apprisable Subjects.—Though letters of apprising contained 
power to poind moveables, nothing was de facto apprised by the 
messenger but heritable rights. Personal rights of lands might be 
apprised, and tacks where assignees were not specially excluded, 
and even bare faculties or powers competent to a debtor, if carrying 
pecuniary advantage, e¢.g., a faculty to reduce a deed granted by a 
minor to his prejudice ; for every pecuniary or patrimonial interest 
belonging to debtors ought to be subjected to the diligence of 
creditors. Offices of trust conferred on personal considerations could 
not be apprised, because in these there was a delectus persone, not 
communicable to creditors by diligence ; but all offices were apprisable 
which either passed by voluntary conveyance, or were so annexed to 
lands that they were made descendible to the same heirs. An 
apprising, whether of lands, or of a right of annualrent, or other 
debitum fundi, carried no past arrears due upon such right prior 
to the decree of apprising ; for though these were heritably secured 
they were moveable subjects. 

4, On what Debts,—The debt on which the apprising pro- 
ceeded had to be either liquid in itself or liquidated by a sentence 
to a certain value in money before leading the diligence; that 
the precise sum might be known upon payment of which the 
debtor could redeem. It had also to be a debt the term of payment 
whereof was already come; for till then no creditor could appro- 
priate to himself his debtor’s estate. 

5. Against apparent Heirs.—That creditors might have access 
to affect the estate of their deceased debtor, though the heir should 
stand off from entering, it was made lawful by 1540, c. 106, for any 
creditor to charge the heir of his debtor to enter to his ancestor, 
year and day being past after the ancestor’s death, within forty 
days after the charge ; and if the heir failed the creditor might pro- 
ceed to apprise the debtor’s lands as if the heir had been entered. 
Custom so explained the statute that the creditor might charge the 
heir immediately after the death of his ancestor, provided letters of 
apprising were not raised till after the expiry both of the year and — 
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of the forty days next ensuing the year, within which the heir 
was charged to enter. But the statute related only to charges on 
which apprising was to be led against the ancestor’s lands; for in 
those which were to be barely the foundation of a common summons Maceultoch, M. 
or process against the heir, action was sustained if the year were ge 
elapsed from the ancestor’s death before the execution of the 
summons, though the forty days should not be also expired. 
Though the statute authorised such charges against majors only, 
practice also extended it against minors. The provision of this 
statute was by 1621, c. 27, extended to the case where the heir was 
the debtor. One must, in this matter, distinguish between a general 
and a special charge, though no distinction was made in these 
statutes. A general charge served only to fix the representation of 
the heir who was charged, so as to make the debt his which was 
formerly his ancestor’s; but a special, or general special, charge 
made up for the want of a service, and stated the heir, fictione juris, Inf. 3, 8, 29. 
in the right of the subjects, feudalized or not, to which he was 
charged to enter. Where, therefore, the heir was the debtor, a 
general charge for fixing the representation against him was un- 
necessary, since the only concern of the creditor was, that his 
debtor should make up titles to the ancestor’s estate, which was 
done by a special charge; but where the deceased was the debtor, 
the creditor had first to charge his heir to enter in general, that it 
might be known whether he was to represent the debtor. If he 
did not enter within forty days, the debt might be fixed against 
him by a decree of constitution, on which he had to be charged to 
enter heir in special, upon forty days more; and these had to be 
elapsed before the creditor could proceed to apprise. 

6. Seisin and Entry.—Apprisings had to be perfected by infeft- 7, 24) 
ment if the property were susceptible of sasine. The mode of entry 
was by a form of charter by progress called a charter of apprising, 
which was followed by seisin in ordinary form. The superior of the 
lands apprised was obliged to enter apprisers on payment of a 1469, c. 36. 
year’s rent ; which held, though himself should claim the lands on Biack, m. 201. 
an exclusive title; but his entry on a charge, being an act of 
obedience, could hurt no former right competent to him. Though 
there should be many apprisings, the superior got but one year’s 
rent for all of them, from which the real burdens affecting the 
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lands, arising either from law or the consent of the superior, had to 
be deducted. If the debt due to the appriser were small in propor- 
tion to the value of the lands, the composition was brought lower 
ea wquitate. Where the Crown was superior, no more was exacted 
from the appriser than one per cent. of the principal sum apprised 
for, when it was below 10,000 merks Scots, though that composi- 
tion should be lower than the sixth part of the valued rent exacted 
from singular successors by voluntary purchase. Where the 
principal was above 10,000 merks, the composition fell to a half 
per cent. 

7, Allowance of Apprisings.—Where the superior refused to 
enter the appriser, the apprising was by the ancient practice 
approved or allowed by the Court of Session, upon which allowance 
three consecutive precepts were directed to the superior, command- 
ing him to enter the appriser, which were no other than the 
ancient letters of four forms; and, if he still refused, application 
was made to the immediate higher superior, and so upwards to the 
Sovereign, who refused none. Thereafter, by long usage, founded 
on the Act 1647, c. 43, a simple charge of horning against the 
superior was substituted in place of the letters of four forms. All 
apprisings, without distinction, and not those only where the 
superior was refractory, were ordained to be allowed by the Lords ; 
and the allowance, containing a note of the parties’ names, of the 
debt, and of the lands, was to be registered in a record to be kept 
by the clerk of register. 

8. Principal and Interest.—After the Reformation, creditors 
were not only entitled to their principal sums, but to the past 
interest due upon them; which principal and interest were, in the 
case of apprising, accumulated by the decree into one sum, carrying 
interest to the appriser during the not-redemption of the lands. 
Apprisers, therefore, being truly purchasers under redemption, 
enjoyed the rents of the apprised lands, in satisfaction or in solutwm 
of the interest of this accumulate sum, in case they chose to possess 
during the legal; until, by 1621, ¢. 6, they became obliged to apply 
the rents, in so far as they exceeded the interest of their debt, towards 
extinction of the principal sum ; which was extended in the case of 
a minor debtor to the surplus rents during his minority. On the 
other part, if the rents fell short of the appriser’s interest, the 
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redemption was burdened with the arrears remaining unpaid. An 
appriser who entered into possession in virtue of a decree was 
accountable to the debtor as if he had continued to possess till the 
expiry of the legal, though he should have quitted the possession 
immediately after his entry ; because the decree barred all others 
from intermeddling. If the smallest part of the debt or interest 
remained due at the expiration of the legal, the property of the whole 
estate was, in strict law, carried irredeemably from the debtor. 

9. Arrears of Interest; Debtor still Vassal_—As apprisings (45-6) 
were truly sales under reversion, in payment of the appriser’s claim, 
the arrears of interest due on the accumulate sum were not so 
properly a debt upon the reverser as a burden upon his right of 
reversion ;. these arrears did not therefore descend upon the appriser’s Raweoy, Male 
death to his executors, but to his heir, as a part of the right of 
property constituted by the apprising. The executors could claim 
no more than the bygone rents of the lands not levied by the 
appriser himself, in case he had been in the possession. Yet this Cochrane, 11 D. 
right of property did not, in the latter stages of the history of 
apprisings, constitute the appriser vassal in the lands apprised 
during the legal, though he should be both infeft and in possession. 

The reverser continued vassal in the judgment of law as long as 
the right of reversion was competent to him; because so long it 
was in his power, by payment, to extinguish the apprising, as if it 
had never been led; and consequently the casualties of superiority fell, a rae 
during the legal, by the death not of the appriser, but of the reverser. 

10. Effect of Denunciation.—Apprising, being a legal diligence, —_ 6, 17) 
rendered the subject to be apprised litigious from the denunciation ; 
the effect of which was that no voluntary deed granted fyeteatiee Menzies’ Creds., 
by the debtor, though before the decree, could hurt the appriser. ~ 
But a creditor who neglected the completing of any begun eis 
after a reasonable time, was considered as having relinquished it ; 
that the debtor might, after such dereliction, grant even 2 ee Johnston, M. 
deeds which law would support. 

11. Reductions of Apprisings.—Apprisings might be either (5) 
reduced upon nullities, or redeemed within the legal. They were 
reduced in toto where the defect was gross; as where they were 
led on a debt not truly due, or where the appriser had neglected 
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so essential, there being merely a pluris petitio—not too gross— 
the Court of Session, without overturning the apprising funditus, 
sustained it, ea «wguitate, simply as a security for the principal 

Balfour, M. 107. sum and interest, and sometimes also for the accumulations, where 

the question was not with co-creditors, but with the debtor himself. 
But the legal of apprisings so restricted could never expire against 
the debtor. 

(30, 37, 38) 12. Redemption of Apprisings.—An apprising might be 
redeemed, not only by the debtor, but by any posterior appriser 
whose diligence was excluded by the first. He who had this 
right might either use an order of redemption, as in wadsets, or, 
if the appriser had been in possession, he might bring an action 
of count and reckoning against him for his intromissions. If the 

1621, c. 6. appriser’s intromissions within the legal amounted to his debt, 
interest, and expenses of diligence, including the composition paid 
to the superior for his entry and interest thereof, the apprising 
was declared to expire ipso facto; but in that case singular 
successors were not secure; for, as intromission consists in fact, 
it could enter into no record by which it might be known: and, 

L, Fraser, M. even where an apprising was extinguished by payment made by 
the debtor himself, the appriser’s discharge was good against his 
singular successors, without being registered in the Register of 
Reversions. After redemption, the debtor was under no necessity 
to renew his seisin; for, upon the extinction of the right of 
apprising, his former seisin revived. 

(17, 23, 28-33) 13, Preference among Apprisers.—Apprisings were by the 
former practice preferable according to the dates of the seisins 
following upon them, where the debtor himself was infeft; and 
where the right was not perfected by seisin in the debtor’s person, 
or did not require seisin, the preference was governed by the dates 
of the apprisings. And even where the first apprising required 
seisin to complete it, all the posterior apprisings were preferred by 
their dates ; because the first apprising having divested the debtor 
of the property, there remained no right to be affected by posterior 
apprisers, but a reversion, which, like other personal rights, was 
carried without seisin. But by 1661, c. 62, a pari passu preference 
was established among all apprisings led within year and day of 
that one which was first made effectual either by seisin or by exact 
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diligence for obtaining seisin. In lands holden of the Crown, the 
presenting a signature in Exchequer by the appriser made his 
apprising effectual; in lands holden of a subject-superior, a charge 
against that superior to enter the appriser was sufficient. And in 
both cases the year and day ran from the date of the first apprising, 


and not from the date of the seisin or diligence whereby it was ~ 


made effectual. In apprisings of personal rights, which admitted 
of no seisin or diligence to make them effectual, the first in date 
was the first effectual apprising ; and consequently all within year 
and day of that first were preferred pari passu. The preference of 
apprisings after the year fell not within this statute ; and therefore 
was governed by the former law, which preferred all apprisings 
after the first by their dates. The co-appriser who claimed the 
benefit of the first appriser’s diligence had to refund to him, not 
a proportion only, but the whole of the expense disbursed by him 
in deducing the apprising and leading the diligence necessary for 
making it effectual. 

14, Effect of Seisin.—The statute declared that all the apprisers 
within year and day should be preferred pari passu, as if one 
apprising had heen led for the debts contained in all of them; 
which made the seisin or diligence on the first apprising a common 
right to all the co-apprisers within year and day ; and consequently, 
though the first apprising should be redeemed, the diligence upon 
it still subsisted as to the rest. The effect given to the presenting 
of a signature, or a charge against the superior, was confined to 
the preference of apprisers among themselves, and did not alter the 
nature of feudal rights in competition with third parties: a charge, 
therefore, upon an apprising was not equivalent to a seisin, in 
a question with an infeftment of annualrent or with the legal 
right of terce. 

Extension of Legal, &c.—The same statute, 1661, c. 62, pro- 
rogated the legal reversion of apprisings from seven to ten years ; 
it saved the former preference due to apprisings that were led on 
debita fundi; and it gave aright to posterior apprisers to redeem 
all apprisings, purchased by the apparent heir of the debtor, for the 
sums truly paid for them, at any time within ten years after the 
purchases: but voluntary acquisitions by apparent heirs of rights 
affecting the estate of their ancestors inferred a passive title. 
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15. Adjudication for Debt Substituted for Apprising.—The 
Parliament, by 1672, ¢. 19, in place of the old form of apprisings 
by messengers, substituted adjudications for debt by way of action 
before the Court of Session. 

Adjudication for debt may, like apprising, be in execution ; or 
it may be in security. The latter alone is competent if the claim it 
is founded on be future, or illiquid, or contingent, and only provided 
the debtor be vergens ad inopiam. 

Special Adjudication.—By that statute such part only of the 
debtor’s land was to be adjudged as was equivalent to the principal 
sum and interest of the debt, with the composition due to the 
superior, and expenses of infeftment, and a fifth part more, in 
respect the creditor was obliged to take land for his money, but 
without penalties or sheriff-fees. The decree ordained the debtor 
to deliver to the creditor a valid title of the lands adjudged or 
transumpts thereof, to renounce the possession in his favour, and 
to ratify the decree of adjudication. And law considered the rent 
of the lands as precisely commensurated to the interest of the debt ; 
so that the adjudger lay under no obligation to account for the 
surplus rents. In this, which was called a special adjudication, the 
legal was declared to be five years; and the creditors attaining 
possession upon it could use no further execution against the debtor 
unless the lands were evicted from him. 

16. General Adjudication.—Where the debtor did not produce 
a sufficient right to the lands, or was not willing to renounce the 
possession and ratify the decree (which was the case that most 
frequently happened), the statute made it lawful for the creditor 
to proceed to adjudge all right belonging to the debtor, in the same 
manner, and under the same reversion of ten years, as he could by 
the former laws have apprised it. In this last kind, which is called 
a general adjudication, the creditor must limit his claim to the 
principal sum, interest, and penalty, without demanding a fifth part 
more. But before 1847 no general adjudication could be insisted 
on without libelling in the summons the other alternative of a 
special adjudication ; for special adjudications were introduced by 
the statute in the place of apprisings; and it was only where the 
debtor refused to comply with the terms thereof that the creditor 
could lead a general adjudication. This alternative and these con- 
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ditions on which alone a general adjudication could proceed, are, 
since 1847, no longer required ; special adjudication is obsolete ; and 10-11 V.c. 48; 
general adjudication is at once competent as a diligence in all cases enacted 812'V. 
where apprising was formerly available. —_ 
17. Abbreviates of Adjudications.—By Regulations 1695, c. 24 (48) 
abbreviates are ordained to be made of all adjudications after the 
manner of the ancient allowances, and were formerly signed by 
the Lord Ordinary who pronounced the decree, and now by the 
Extractor ; and thereupon given, formerly to the clerk of the bills, 1 ; 
and now to the keeper of the Register of Adjudications, &c., to be 13V ells 8.145 
recorded within sixty days after the date of the decree. oo 
Adjudications for Debt assimilated generally to Apprisings.— (41, 42) 
In every other respect, general adjudications have the same nature 
and effect that apprisings had. 
Adjudication is now the appropriate diligence for attaching 
property which formerly might have been apprised, including all 
rights in their nature heritable, as previously explained, and also 
certain bank stocks, which are by the Act or Charter incorporating 1 B.C. ee Ae 
the bank specially guarded against personal diligence; personal pia AO ee 
bonds and moveables made heritable destinatione excluding executors ; Kae i 
entailed estate reserving the entail; leases unless legal assignees be 510- 


Cochrane, 1849, 


oie : ; cpap eee 8 . 908: aff. 
excluded ; annuities ; liferents of heritable property, provided they }1,?.0%45°" 


. Bier . . ampbell, M. 
be vested rights, not mere spes successionis. It is the appropriate eee aud? 


Sais 5 r : 13; 1 Ross, L.C., 
diligence for attaching a power or faculty carrying a pecuniary {/ jz. 458. 


‘ F Gr aham, 1828, 
value, provided no element of discretion or delectus persone enter 7's. 13. 
ie monts, 1866, 


into its exercise ; the radical right of a truster in land conveyed 4m. 540. 
inter vivos to trustees ; a beneficiary’s right to heritage under trust ; s. 117. 
and also heritable securities, although these are now, as a rule, move- 

able as regards the succession of the creditor. No right, however, is 
adjudgeable which cannot be made available for payment of the debt 

on which the adjudication proceeds, nor is any act of possession 
competent except such as may have the effect of diminishing the 

debt. A heritable office held jure sangwinis is not adjudgeable ; nor rain Ser, 
alimentary rights, except for alimentary debts or quoad excesswm ; nor 35. 

predial servitudes apart from the dominant tenement; nor arrears 

of rent or interest unless made heritable by poinding of the ground. 

In the case of a heritable jus crediti under a trust, two actions are Watson, 1868, 
necessary, the first for debt to attach the right of the beneficiary 
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under reversion, the second in implement to divest the trustees 
absolutely. 

The rules with regard to charges and actions of constitution 
against apparent heirs preliminary to apprisings applied till 
the year 1847 to adjudications directed against an heir for the 
purpose of operating payment either of his ancestor’s or his own 

Now 31-2.V. debt. In that year letters of charge were abolished, and in 1858 

; and 1860 it was permitted to combine a summons of constitution 

and adjudication in one writ. Citation on each separate summons 

and on the combined writ is made equivalent to the appropriate 

charges, general, special, or general special. Now that an heir by 

37-8 V. c.94, s.9. mere survivance becomes vested in a personal right to the heritable 

property of his ancestor, it would seem to be unnecessary to do any- 

thing either to fix representation on heirs, or to make property 

they inherit available for their own debts. But these actions of 

constitution and adjudication are still brought in the same form as 

312 V.c.101, before 1874. None of the remedies here referred to can be insisted 
s. 61. g 4 6 we 

378V.c. 94, in till six months after the ancestor’s death; and the heir is no 


Inf 3, 8, 26. longer liable for his ancestor’s debts beyond the value of the estate 
to which he succeeds. 

po el Modern Mode of Completion of Adjudger’s Title.—Adjudgers 

c. 94, s. 62. for debt, in order to secure priority in competition, require (apart 


from the statutory part passu ranking of adjudications inter se) to 

make their rights real in the appropriate way, according to the nature 

of the property adjudged. In the case of feudal property infeftment 

was necessary, and superiors were bound to grant it in the appropriate 

form, the decree of adjudication being a legal warrant for entry. By 

the Conveyancing Acts the adjudger’s title to the subject adjudged 

may now be made up in certain simple modes, according to the nature 

of the property. (q) If it be a feudal fee, the decree of adjudication or 

of constitution and adjudication is regarded as equivalent to a convey- 

ance of the subjects in favour of the adjudger by the person, in life or 

32 Voc WL eceasods whose property is adjudged ; and the adjudger may complete 
re’ a title to the effect of constructive infeftment, if the debtor’s right 
be real, by publication of the extract decree in the appropriate 
Register of Sasines; or, if the debtor’s right be personal, by using the 

extract decree as an assignation of an unrecorded conveyance, as the 

case may be. ‘The superior’s right to casualties remains unaffected. 
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(b) If it be a heritable security, the adjudger may complete his title 312 v.. 101 
by recording the abbreviate or an extract of the decree. This puts ©. 94, 6. 
him in the same position as if an assignation had been granted by 

the person, in life or deceased, whose estate is adjudged, and duly 
recorded. (¢) If it be a recorded long lease or an assignation thereof 90-1 v. ¢. 26, s.10. 
in security, it is enough to record the abbreviate. (d) If the pro- 

perty be not susceptible of seisin, registration of the abbreviate in the 

Register of Adjudications within sixty days of the date of the decree, 

makes the adjudger’s right preferable in competition, but it may be 

necessary for practical purposes, in the case of adjudication of bank 

stock, to have his name put on the bank’s register of shareholders. 


2 


To enable the adjudger to enter into possession of the subjects 
and collect the rents an action of maills and duties is necessary. 
Poinding of the ground is also competent, and action of ejection 
against the debtor if in possession. 

In adjudications for debt the decree accumulates the interest 
down to its date and the expenses with the principal; and the 
adjudger, if he enter into possession, is responsible for exact 
diligence, and must account for the rents. 

The rules with regard to the effect of apprisings on arrears Ross, M. 112; 


Hart, M. 119; 


; : ; 
: Ww ‘eoar 1 B.C. 745. 
of interest and the debtors vassalship, and with regard to Le 


informality, pluris petitio reduction, and pari passu ranking iter se, aay eee 
obtain in regard to adjudications. Notwithstanding pluris petitio, 
if something is admittedly due, but the amount is not ascertained, 
owing to partial payments having been made, decree may be pro- 
nounced at once, reserving objections contra executionem. 

A summons of adjudication or of constitution and adjudication 
operates litigiosity only if and from the date when a statutory 3) 
notice is recorded in the Register of Adjudications. 1 

In adjudications for debt, which are now always general, the m«reoa’s Trs. 
debt may, in a question with the debtor, be extinguished by intro- oe 
missions with the rents; and redemption may take place not only Campbell, M. 
within the legal (of ten years), but until decree of expiry of the legal | eee) 1815, 
has been obtained, or failing this, until the lapse of forty years’ pos- Hinton, 1883, 
session on a recorded title after the legal has run. 

In Acts passed in 1847 and 1856 provision is made (in imitation 10-11 ea 
of older Acts) for saving the expense of numerous adjudications by a1, oa 6; 312 V. 
joining in the diligence those creditors whose claims are ripe. It” 
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was also enacted that au adjudication was effectual if a draft charter 
and note were lodged with the Presenter of Signatures, when the 
holding was of the Crown, or a charge of horning were executed 
against a subject-superior, and the note and an abstract of the draft 
or of the charge were recorded in the Register of Adjudications. 
But this procedure, though still competent, is superseded by the Con- 
veyancing Act of 1874, by which, as above mentioned, an extract 
decree of adjudication, &c., is made equivalent to a conveyance, and 
may be registered to the effect of infeftment. This registration 
implies entry with the superior, and is “sufficient to make the 
adjudication effectual in all questions of bankruptcy and diligence.” 
Adjudications of heritable securities, when the title is properly made 
up, are similarly made effectual. 

Adjudications in Security.—Though apprisings could not pro- 
ceed before the term of payment, yet where the debtor is vergens 
ad inopiam, the Court ex nodili officio admits adjudication for the debt 
before it be payable. This sort, being founded solely in equity, 
subsists merely as a security, and having no limitation of the legal 
cannot carry the property to the creditor by any length of time. 
But it is given effect to in bankruptcy by means of a ranking. 

17A. Changes in Aspect of the Diligence.—Baron Hume in 
his Lectures traced the history of apprising and adjudication thus : 
—“ Formerly an apprising was just a judicial sale or poinding of an 
heritable estate ; it was an absolute judicial sale of as much land 
as would pay the debt. After the introduction of the power of 
redemption in 1649, it still continued to be a sale, but under 
reversion, im solutum of the claim. During his possession the 
appriser enjoyed the rents of the subject, and when it was 
redeemed from him, he received back his price, or more properly 
the original and principal sum of debt, and nothing more. His 
interest was no more liable to be extinguished by intromissions 
with the rents of the subjects than a right of property was. He 
just got in property, but redeemably, the possession of a subject 
which was equivalent to his claim of debt. Accordingly, it was 
a settled point by the old practice that the appriser was not entitled 
to use any personal diligence against his debtor unless he threw 
up his apprising. It was also a settled point that the appriser, by 
being infeft, became the vassal, and that the feudal casualties fell . 
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in his person, and not in that of the reverser; and, last of all, the 
reverser’s right entirely fell by not making redemption within the 
proper time. This was the original character of the old practice ; 
but a considerable alteration was made on it by the Act 1621, ¢. 5, .8, 
which instituted an accounting for rents, and ordered these so far 
as they went to be set off towards the extinction of the interest, 
and the surplus, if any, to be applied in extinction of the principal 
claim of debt. Adjudication, then, was no longer a right of property 
—tfor how could this be extinguished by intromissions ?—but a mere 
pignus pretorium, or judicial security for payment of debt. This 
was made still further clear by the Act 1661, c. 62, and the finishing g, 13. 
stroke was given by the statute 1672 in allowing general adjudica- my. s. 16. 
tions. Accordingly, in the course of the seventeenth century, the 
language of lawyers began to alter. Stair most distinctly mentions 
adjudication as a pignus pretorium; and Dirleton submits it as 
doubtful whether the casualty of wardship could fall in the person 
of the appriser. The decisions of the Court also departed more and 
more from the ancient notion of adjudication bestowing a right of 
property. For instance, it is now settled that compensation may be 
pleaded against a debt secured by adjudication equally as against 
any other debt—(observe this was impossible on the supposition that 
the creditor had accepted the adjudication as a right of property 
coming in place of the debt itself)—also that personal diligence by 
horning and caption is competent notwithstanding the adjudication.” Mabens, M. 219. 

18. Adjudication contra hereditatem jacentem.—Where prior (47) 
to 1874 the debtor’s apparent heir, who was charged to enter, guy. s.5; 37-8 
formally renounced the succession, the creditor might obtain ea 
decree of constitution cognitionis causd, in which, though the heir 
renouncing was cited for the sake of form, no sentence condemua- 
tory could be pronounced against him in respect of his renunciation ; 
the only effect of it was to subject the hereditas jacens to the 
ereditor’s diligence. By the old practice, if the debt was liquid, the st. s, 2, 45. 
creditor might, in the process of cognition, protest for adjudication, 
which was allowed to him summarily, without the necessity of 
a separate action; but thereafter it was ruled that adjudication 
could not pass without a summons for that purpose. 

19. What was carried by it; Redemption.—Adjudications contra qs, 49, 52) 
hereditatem jacentem carried not only the lands themselves that 

) 18 


Corser, M. 44. 


Kilbucho, M. 
228; 5 B.S. 216, 
695. 


1621, Cail 


M‘Calla, M. 45, 


1669, c. 18. 


37-8 V.c. 94, s. 9. 
M‘Adam, 1879, 
6 R. 1256, 


(50, 51) 


31-2 V.c. 101, 
s. 19; 37-8 V, 
en 94, s. 29. 


Campbell, 

1 Ross, L.C., 
L.R. 121. 

St. 3, 2, 53, 
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belonged to the deceased, but the rents thereof fallen due since 
his death; for these, as an accessory to the estate belonging to 
the deceased, would have descended to the heir if he had entered ; 
which rule was applied to all apprisings or adjudications led on 
a special charge. This sort of adjudication was in 1621 declared 
redeemable within seven years (which was then the legal of appris- 
ings), by any co-adjudging creditor, either of the deceased debtor, 
or of the heir renouncing. The heir himself who renounced could 
not be restored against his renunciation, nor consequently redeem 
if he were not a minor. But even a major might redeem indirectly, 
by granting a simulate bond to a confident person, the adjudication 
upon which, when conveyed to himself, was a good title to redeem 
all other adjudications against the lands belonging to his ancestor. 
The superior of the lands thus adjudged was laid under the same 
obligation to enter the adjudger as in the case of apprisings. 

Since the commencement of the Conveyancing Act of 1874, the 
idea of a hereditas jacens—an inheritance which no one has picked 
up and is vested with—is obsolete. The heir by mere survivance 
takes a personal right in his ancestor’s property. It may still be 
necessary to constitute his ancestor's debt against him and to 
adjudge, or to adjudge for his own debt, but not on the footing 
that he is only apparent heir. 

20, Adjudication in Implement.—Adjudications in implement 
were deduced against those who under the old law granted deeds 
without procuratory of resignation or precept of seisin, and refused 
to divest themselves ; and are still used to enforce an obligation 
to convey, or informal conveyances which are beyond the help of 
notarial instruments: all to the end that the subject conveyed or 
promised may be effectually vested in the grantee. These adjudi- 
cations may be also directed against the heir of the granter; in 
which case Visc. Stair asserts that a charge to enter was unneces- 
sary, but his Lordship’s opinion was not supported by practice. 
Here there is no place for a legal reversion ; for, as the adjudication 
is led for completing the right of a special subject, it must carry 
that subject as irredeemably as if the right had been voluntarily 
completed. And for the same reason, it being to supply the defect 
of a special deed, no other adjudication, though within year and 
day, can come in part passu with it. The extract decree may be 
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registered as a conveyance, that being its true character, and its 31-2 V.c.101, 
registration implies seisin and entry ; a charter of adjudication, the s. sao eas 
former mode of entry, is not required now, or even competent. 
20A. Adjudication on Trust Bond: Declaratory Adjudication.— Kker’s Ts, 1825, 
Two other forms of adjudication have little more than a historical 2 Bel, coe 
interest. The first was invented to enable an heir, doubtful of the ; 
safety of entering, to escape passive representation. He gave to a 
friend a bond for a sum equal to or greater than the value of the 
estate ; was charged by him to enter; and on his refusal the estate 
was adjudged. The adjudger then challenged the adverse deed, 
which barred the heir, and, if he succeeded, conveyed the bond and 
adjudication to the latter. An action of declarator and adjudication 
was in frequent use and is still competent, where trustees have all 1B.C. 785. 
died; where all the purposes of a trust have been accomplished 
except conveyance of the estate; where property is held by ex facie 
absolute disposition, but really in trust, &c.; in fact, wherever a 
trust has to be declared and the property to be taken over and 
vested in the beneficiaries. In most cases the simpler procedure by 30-41 ee : 
petition under the Trusts Act, 1867, is now available. 1815, 2 R. 667. 
21. Adjudications before the Sheriff.— Adjudications contra heredi- . (53, 54) 
tatem jacentem might have been before the Act 1672, and conse- 
quently, so long as they were competent anywhere, might be, 
carried on before the Sheriff; for that Act, which gave to the Court 
of Session the exclusive jurisdiction in adjudications, could be 
understood only of those which were thereby introduced in place 
of apprisings. The Regulations 1695, art. 24, had ordained abbre- 
viates of adjudications to be signed by the Lord Pronouncer, in sup. s. 7. 
place of the former allowances. And though there were no allow- 
ances of adjudications on decrees cognitionis causd, yet by additional 
Regulations, 1696, art. 3, abbreviates of these were also directed to 
be signed. Since that time it was the general practice, where such 
adjudications were led before the Sheriff, to get abbreviates signed A-S. 2 Dee. 1742. 
by him; and, where they had no abbreviates, the Court of Session 40-1 V. c. 50, 
refused to grant letters of horning on them against superiors. But pee. 
these adjudications, though referred to in a recent Act relating to a, a 
the jurisdiction of the Sheriff Court, were scarcely in use in the 
Sheriff Court at the date of the Conveyancing Act of 1874, and 


have since then become inappropriate in any Court. 


Ker, M. 46. 


See 24 Journ. 0 
Jurisp., 40, 90. 
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It is probable that the practice prior to the Act 1672 was the 
same with regard to adjudications in implement, as the cognisance 
of these imported no higher jurisdiction than that of other adjudica- 
tions; and upon that practice the question depends, whether they 
may now be brought before the Sheriff, for they are not compre- 
hended under the statute. 

22. Sequestration of Land-Estates.—Before treating of judicial 
sales of bankrupt estates, the nature of sequestration may be shortly 
explained, which is a diligence that generally ushers in actions of 
sale. Sequestration of lands, which must be distinguished from 
sequestration in bankruptcy, is a judicial act of the Court of 
Session, whereby the management of an estate is put into the 
hands of a factor or steward named by the Court, who gives 
security and is to be accountable for the rents to all having interest. 
This diligence is competent, either where the right of the lands is 
doubtful, if it be applied for before either of the competitors has 
attained possession; or where the estate is heavily charged with 
debts; but, as it is an unfavourable diligence, it is not admitted 
unless that measure shall appear necessary for the security of 
creditors, or where trustees have been removed. Subjects not 
brought before the Court by the diligence of creditors cannot fall 
under sequestration; for it is the competition of creditors which 
alone founds the jurisdiction of the Court to take the disputed 
subject into their possession. Hence it was thought that a creditor 
whose debt was not made real on the lands in question had no title to 
demand it, but probably an ordinary creditor might now havea title; 
and the arrestment of rents from year to year can only affect a seques- 
tration of the rents arrested, but not of the lands themselves. 

23. Factors on Sequestrated Estates.—The Court of Session,. 
who decree the sequestration, have the nomination of the factor 
in which they are directed by the recommendation of the creditors. 
Writers were, by an obsolete Act of Sederunt, declared incapable 
of this office; and though an objection was seldom made on that 
Act, yet when it was offered the Court used to sustain it. The 
debtor’s heir may be accounted an improper factor, as the same 
grounds of suspicion that lie against the debtor himself commonly 
strike with equal force against his heir, both in point of necessitous 
circumstances and of design against the creditors; but where no. ° 


P; STL | OF APPRISINGS AND ADJUDICATIONS 277 


opposition is made, nothing hinders him from being named. A Thomson, M. 
factor appointed by the Court of Session, though the proprietor Sup. 2, 6, 23. 
had not been infeft in the lands, has a power to remove tenants, 

contrary to the general rule. The rules by which a judicial factor 

had to conduct himself were contained in several Acts of Sederunt, 

but the provisions of these Acts are superseded by those of the 12 V. 6. 51; 
Judicial Factors Act, 1849, which as amended is now applicable to 528 Ve “385 8.6. 
all judicial factors. This Act has already been noticed. Many sup.1,7, 274. 
eases occur where the Court of Session, without sequestration, name 

factors to preserve the rents from perishing, and generally to ad- 

minister property which would otherwise be without management 

by any one entitled thereto, ¢g., where formerly an heir was 
deliberating whether to enter; where a pupil is without tutors— 

factors loco tutoris; where a succession opens to a person residing sup, 1,7, 5. 
abroad, &c.—factor loco absentis ; factors on trust estates; curators St. 4, 50, 28. 
bonis; in all which cases the factor was till 1849 subjected to the Sup. 1,7, 29s. 
rules laid down in Act S., 13 Feb. 1730, and now to those contained 

in the Judicial Factors Act and its amendments, in the relative Acts 

of Sederunt, and in the Notes of the Accountant of Court. 

24, Sale of Bankrupt Estates.—The process of judicial sale is (59) 

still competent, and was amended to suit modern requirements so 

recently as 1856; but the extension, in the same year, of bankruptcy 19-20 V. 0.91, 
sequestration to all sorts of debtors has almost completely ousted ~ 

the more ancient remedy, which is known to have been resorted to see Cannon's 
only in a very few cases since then. The word bankrupt is in our ALR 101, 
law sometimes applied to persons whose funds are not sufficient for ry, 4, 1a, 2. 
their debts; and sometimes not to the debtor but to his estate. 

There was no method known in our law for the proper sale of a 
bankrupt estate, so as the price might be divided among the 2B.c. 240. 
creditors, till the Act 1681, c. 17; by which the Court of Session 

was empowered, at the suit of any real creditor, in natural or civil 
possession of the debtor’s estate, and in whole or part, to try the 

value of the debtor’s estates, and name commissioners to sell it for 

the payment of his debts; but as the commissioners named by the 

Court of Session, in pursuance of this Act, were generally backward 

to undertake so ungrateful an office, and as the consent of the 

debtor, which the statute required where his right of reversion was 

not expired, could seldom be obtained, it was enacted by 1690, 


(60, 62, 63) 
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¢. 20, that decrees of sale of bankrupt estates should be pronounced 
by the Court itself, and that such sales might proceed in all cases 
without the consent of the debtor. 

25. Summons of Ranking and Sale ; Effect.—No process of sale 
at the suit of a creditor can proceed without a proof of the debtor's 
bankruptcy, by said Act 1690, or at least, as Lord Stair softens it, 
unless his lands be so charged with debts that prudent persons will 
not buy from him; and therefore the summons of sale must com- 
prehend the debtor’s whole estate. The modern criteria are seques- 
tration, or an excess of interest of debts and other annual burdens 
over the yearly income. The debtor, or his heir, and all the real 
creditors in possession, must be made parties to the suit; but it is 
sufficient if the other creditors be called by an edictal citation. The 
summons of sale contains a conclusion of ranking or preference of 
the bankrupt’s creditors. In this ranking, first and second terms 
are assigned to the whole creditors for exhibiting in Court (or 
producing) their rights and diligences, which had to be published 
in the Edinburgh Evening Courant and Caledonian Mercury according 
to the directions of Acts 8., 17 Jan. 1756 and 9 Aug. 1783, and 
now in the Edinburgh Gazette instead; and it is by the former of 
these Acts declared that the decree of certification proceeding 
thereupon against the writings not produced shall have the same 
effect in favour of the creditors who have produced their rights as 
if that decree had proceeded upon an action of reduction-improbation. 
The ranking of these creditors had furmerly to be concluded by an 
extracted decree before the actual sale, at least to the extent of the 
value put on the lands by the Court of Session, but now the 
property may be brought to actual sale, whether the ranking be 
completed or not. The irredeemable property of the lands is 
adjudged by the Court to the highest offerer at the sale. The 
creditors receiving payment must grant to the purchaser absolute 
warrandice to the extent of the sums received by them; and the 
lands purchased are declared disburdened of all debts or deeds of 
the bankrupt or his ancestors, either on payment of the price by 
the purchaser to the creditors, according to their preferences, or on 
consignation of it, in case of their refusal, in the hands of the Magis- 
trates of Edinburgh, or now in any joint-stock bank of issue in Scotland, 
The Court, too, may order consignation. The only remedy pro- 
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vided by the Act of 1695 to such creditors as judge themselves 
hurt by the sale or division of the price, even though they should 
be minors, is an action for recovering their share of the price 
against the creditors who have received it. But the decree of sale 
does not affect those who, not being heirs or creditors, but founding uM. Aav. v. 
on a title excluding the debtor, were not and could not be called as Bee ae 
parties. 

26. Expenses.—The expense of these processes was at first dis- (64) 
bursed by the factor out of the rents in his hands; by which the 
whole burden of such expense fell upon the posterior creditors. 
By Act S., 23 Noy. 1711, s. 9, it was proportioned among all the 
creditors, according to the shares that they should severally draw 
of the price ; because actions of sale and ranking redounded to the 
common benefit of them all. But as this last regulation cut off the 
preferable creditors from their claim of expenses, which the nature 
of their rights or diligences entitled them to, matters were again 
put on the first footing, by Act 8., 10 Aug. 1754. 

27. Apparent Heirs as Pursuers.—Apparent heirs not being (61) 
vested, had no right at common law, but became entitled, by 
1695, c. 24, so long as the status of apparency was recognized by 
our law, to bring actions of sale of the estate belonging to their 
ancestors, whether bankrupt or not; which privilege was not lost pair a. sour, 
to them though they should have behaved as heirs, or even guith i954 
renounced the inheritance. The expense of these actions fell upon 1°? 
the pursuer where there appeared to be any excrescence of the 
price after payment of the creditors; because in such case he was 
presumed to act for himself. But where there was no excrescence, 
the creditors, who alone were gainers by the sale, were burdened 
with the expense of it. 

28. Diligences pendente lite ineffectual.—As processes of ranking (65) 
and sale are designed for the common interest of all the creditors, 
no diligence carried on or completed during their pendency ought 
to give any preference in the competition ; pendente lite mihal 
innovandum. Hence, in a competition between a creditor who had 
adjudged, pending an action of sale, and another who, that he 
might not be excluded by the first adjudger, had led a second 
within year and day of the first, but after the sale, the two 
adjudications were preferred parri passu ; though the last, having nine, m. 5264, 
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been led after the right of the lands had been transferred from the 
debtor, was an improper diligence. Decree. of sale is equivalent 
to a decree of adjudication in favour of every creditor afterwards 
included in the decree of division, and retroacts as if the adjudica- 
tion had been pronounced and extracted at the date of the first 
calling of the action of sale; and no separate adjudication can 
proceed during the pendency thereof. The purchaser’s title is 
completed by infeftment in the same way as in a case of 
adjudication. 

29. Catholic Rights in a Competition.—It is a rule in all real 
diligences (as of real securities generally) that, where a creditor is 
preferable on several different subjects, he is entitled to utilise his 
whole securities if necessary for full satisfaction of his claim. He 
must not, however, use his preference arbitrarily by favouring one 
co-creditor more than another, but must allocate his universal or 
catholic debt proporticnaily against all the subjects or parties whom 
it affects. If it is material to such creditor to draw his whole 
payment out of any one fund, he may apply his debt so as may 
best secure himself; but that inequality will be rectified as to the 
posterior creditors, who had likewise, by their rights and diligences, 
affected the subjects out of which he drew his payment, by obliging 
him to assign in their favour his right upon the separate subjects 
which he did not use in the ranking; by which they may recur 
against these separate subjects for the shares which the debt pre- 
ferred might have drawn out of them. As the obligation to assign 
is founded merely in equity, the catholic creditor cannot be com- 
pelled to it if his assigning shall weaken the preference of any 
separate debt vested in himself, affecting the special subject sought 
to be assigned. But if a creditor upon a special subject shall 
acquire from another a catholic right, or a catholic creditor shall 
purchase a debt affecting a special subject, with a view of creating 
to the special debt a higher degree of preference than was naturally 
due to it, by an arbitrary application of the catholic debt, equity 
cannot protect him from assigning in favour of the creditur excluded 
by such application, especially if, prior to the purchase, the subject 
had become litigious by the process of ranking; for transmissions 
ought not to hurt creditors who are no parties to them, nor to give 
the purchaser any new right which was not formerly in himself or 
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his cedent. This head of our law is accurately discussed in an Kames,1 Equity 


ne : 1295; 2 B.O. 414: 
essay by Lord Kames on the leneficium cedendarum actionum. Gloag and 
Ae ;, P x rvine, pp. 58-63 

30. Securities Accumulative.—It is, in the last place, to be (67) 


observed on this head, that although a creditor adjudging on a 2B.0. 426. 
debt should happen to recover a part of it out of any separate g. Loudon, M 


. 5 ; F 2 A : 2 14114; Camp- 
funds belonging to his debtor over which his adjudication did not pou’s Creds., M 


Oy wOnLO : : . 14129; Douglas 
reach, he does not thereby diminish the security acquired to him Heron, M. 14131 


: é : : : 3 4 Dalrymple, 182: 
by his adjudication, which remains to him as broad for the last 48. 16. 
shilling as for the whole debt. 
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BOOK III 
Bell, Comm.* TIT. I.—OF OBLIGATIONS AND CONTRACTS IN GENERAL, 
Pollock ; Ad- 
dison, Contracts. REAL CONTRACTS 
(13) 1. Rights and Obligations, Real and Personal.—The law of 


heritable rights being explained, Moveable Rights fall next to be 
cousidered, the doctrine of which depends chiefly, with the aid of 
a presumption of ownership in favour of a possessor, on the nature 
of obligations. An obligation is a legal tie, by which one is bound 
to pay or perform something to another, or to refrain from doing 
something. Every obligation on the person obliged implies an 
opposite right in the creditor, so that what is a burden in regard 
to the one is a right with respect to the other; and all rights 
founded on obligation are called personal. There is this essential 
difference between a real and a personal right, that a jus in re, 
whether of property or of an inferior kind, as servitude, entitles 
the person vested with it to possess the subject as his own, or, if 
he is not in possession, to demand it, by an action in rem, from 
the possessor ; whereas the creditor in a personal right has only jus 
ad rem, or a right to compel the debtor, by an action in personam, 
to fulfil his obligation, without any right in the subject itself, 
which the debtor is bound to transfer to him. It is said in the 
definition, to pay or to perform, or to refrain. The first, to pay, ~. 
relates properly to those subjects which the debtor is bound to 

deliver to the creditor, and is generally limited to sums of money. 
The second, to perform, includes all articles consisting in fact, as 
an obligation to dispone, or to procure something to he done for 
the creditor. The third, fo refrain, may be illustrated by an 
engagement not to compete in business, or not to do diligence. 
One cannot oblige himself but by a present act of the will, 


Kincaid, M. . . ° : * 
i143; Ritchie, seriously intended to establish a legal relation. 


1901,3 F. 1071. 
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municated resolution, therefore, or purpose to be obliged, is alter- 

able at pleasure. Where, as above, only the one party (obligant 

or debtor) is bound to the other (obligee or creditor), the obligation 

is said to be unilateral. It may be gratuitous, being preceded by Inf. 3, 3, 36-38; 
no adequate valuable consideration, as in the case of an obligation 1809 F.8D. £ 
to give and some mutual settlements, and, contrary to the law of 

England, may be enforced, except where it has been competently 

revoked or runs counter to statute, provided it be instructed by 
competent evidence. Or it may be onerous—preceded by an adequate 

valuable consideration. ; 

2. Division of Obligations; Natural, Civil, Full.—Obligations (4, 5) 
are either—(1) merely natural, where one person is bound to 
another by the law of nature, but cannot be compelled by any 
civil action to the performance. Thus, though deeds granted by 
a minor having curators without their consent are null, yet the 
minor is naturally obliged to perform such deeds; and parents are 
naturally obliged to provide their children in reasonable patri- 
monies. Natural obligations had, by the Roman law, most of the 
effects of proper ones, except the right of action; by ours they 
entitle the creditor to retain what he has got in virtue thereof, Inf. 3,3, 17. 
without being subjected to restore it, and a fidejussory obligation my, s, 3, 2. 
may be interposed to them. (2) Obligations are merely civil, 
which may be sued upon by an action but are elided by an excep- 
tion in equity; this is the case of obligations granted through 
force or fear, &c. (3) Proper or full obligations are those which 
are supported both by equity and the civil sanction. 

3. Pure; ex die; Conditional.— Obligations may be also divided (6, 7) 
into—(1) Pure—to which neither day nor condition is adjected. Miller, 1884, 
These may be exacted immediately. (2) Obligations ea die— 4i,s.1D. (45,1) 
which have a day adjected to their performance. In these, dies 
statim cedit, sed non venit: a proper debt arises from the date of 
the obligation, because it is certain that the day will exist; but 
the execution, except such as is taken in security, where the Smith, 1880, 
debtor is vergens ad inopiam, or dilapidating a fund relied on, is 
suspended till the lapse of that day. (3) Conditional obligations— 
in which there is no proper debt (des non cedit) till the condition 
be purified, because it is possible the condition may never exist : 
and which, therefore, are said to create only the hope of a debt ; 41. @, 16). 


21 pr. D. (36, 2). 
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but the granter even of these has no right to resile. An obligation 
to which a day is adjected that possibly may never exist implies a 
condition—dies incertus pro conditione habetwr. Thus, in the case 
of a provision to a child payable when he attains the age of 
fourteen, if the child dies before that age, his provision falls. The 
conditions here referred to are suspensive.. Conditions are resolutive 
where the obligation comes to an end on the occurrence of the 
uncertain event. Future claims, and such as are subject to a 
resolutive condition, may be ranked for in the debtor’s bankruptcy, 
subject to ‘discount or rebate; while a claim which depends on a 
suspensive condition entitles the creditor only to have it valued or 
to have a sum set apart to abide the event. 

4. Obediential.—Obligations, when considered with regard to 
their cause, were divided by the Romans into those arising from 
contract, quasi-contract, delict, and quasi-delict; but it has been 
questioned whether this classification is of much value in our law, 
and there are certain obligations, even full and proper ones, which 
caunot be derived from any of these sources, and to which Lord 
Stair gives the name of obediential. Such is, among others, the 
obligation of parents to aliment or maintain their children, which 
arises singly from the relation of parent and child, and may be 
enforced by the civil magistrates. Under parents are compre- 
hended the mother, grandfather, and grandmother, in their proper 
order. This obligation on parents extends to the providing of 
their issue in all the necessaries of life, and giving them suitable 
education. It ceases, or rather is suspended, when the children 
can earn a livelihood by their own industry, or when a daughter 
marries ; but the obligation on parents to maintain their indigent 
children, and reciprocally on children to maintain their indigent 
parents, is perpetual. The reciprocal obligation here described is 
said to arise ea debito naturali. It may be enforced by the parish 
demanding that a pauper should either be received into family 
or supplied with the ordinary poor’s allowance, or by the indigent 
person himself, who may lawfully claim to be supported beyond 
want, with due regard to his station, education, and other the 
like circumstances. The order of liability, starts with children 
and proceeds to other descendants, the father (though divorced), 


the mother, paternal ascendants and maternal ascendants. A son- 
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in-law is liable to aliment his father-in-law and mother-in- law, unless 

his marriage took place after lst January 1878 and he was not Hoseason, 187 

lucratus by it. Other relatives (such as a husband’s next of kin Har eee 

towards his widow, a father-in-law towards his daughter-i -in-law) are Mackay, 1904, 

under no obligation, with the exception of husband and wife inter se. te 

Aliment is due only if it can be afforded without impoverishment. 

If the obligation be that of an ascendant, not unsuitable as a 

guardian, it may be fulfilled by a tender of house-room. If aliment ————— 

be refused, the obligation may resolve itself into a liability to pay 

tradesmen for necessaries furnished, or to reimburse the parish. Den, 1801, 

This obligation is, on the father’s death, transferred to the eldest ee 

son, the heir of the family, and to the other representatives of a Mackintosh, 

deceased person, whether succeeding on intestacy or by will. The meee 

son, as representing the father, must, ex jure representationis, aliment 

his younger brothers and sisters, and the representatives must Anderson; 

aliment those persons whom the deceased was under a natural 1F. 484, 601. 

obligation to maintain. The brothers are only entitled to alimony 

till their age of twenty-one, after which they are presumed able 

to do for themselves; but the obligation to maintain the sisters 

continues till their marriage: and so in other similar cases. This Douglas, M. 4: 

form of obligation, if it has ceased to exist, cannot be revived like 

the other. In persons of lower rank the obligation to aliment 

the sisters ceases after they are capable of subsisting by any 

service or employment. The obligation to educate children is 

discussed elsewhere. Inf. 4, 48, 13. 
Bastards.—The obligation to aliment illegitimate children is an Oncken, 1892, 

ordinary debt, intimately connected with the right to their custody. 

The mother cannot irrevocably deprive herself of the custody of a eer 18: 


R. 963; Bran 


wn father; but her title may 1888, 15 R. 449. 
bastard of tender years, even to its o 4 y Campbell, 1895 


be suspended in the child’s own TNS She cannot appoint a ee int 
guardian except in connection with a gift of property. The father 2 QB. 385. | 
(if ascertained) has to contribute one-half to the euppors of a es Dunnet, 18843. 
the other half being furnished by the mother, who is entitled to 
the custody, till it reaches the age of seven (if a boy) or ten (if a 
girl). The debt is due to or for the child, unless the mother has 
paid the whole and sues for arrears. After the age above mentioned, 
if the father offers to provide for the child and the mother refuses 


the offer (as she is entitled to do), the father’s liability in a question 


Oncken, stp. 


Clarke, inf. at 
p. 69. 


Whitson, 1825, 
S. 42 


Clarke, 1891, 
18 R. H.L. 63. 


(10, 11) 
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S.C, 182. 


Bell Prin. s. 538. 


Edin. Tramways 
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Barbour, 1840, 
Das L289)5 
Morrison, 1886, 
13 R. 1156; 
M‘Dowel, 1906, 
14 $.L.T. 125 


Ramsay, 1898, 

5 R. 1212; 
Steel, 1907, 8.C. 
360. 
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with her ceases; in a question with the child or with the poor-law 
authorities he remains liable until the child is able to earn a liveli- 
hood ; but it would appear that his liability does not revive in the 
event of the child subsequently becoming indigent. A fund left 
to trustees for the benefit of the child gives them a right to its 
custody ; but their demand will be suspended while it is of tender 
years, if there be no contrary direction in the settlement. A 
bastard is not bound to support his mother. 

5. Duty of Restitution: Recompense. —The natural duty of 
restitution, such as, ¢g., rests on a finder to give up the property 
he has found to the true owner, is classed by the author as an 
obediential obligation, but seems rather to rest on the principle that 
one who has property in his hands to which he cannot assert any 
title has no answer to a claim by the true owner, and if he refuses 
to deliver it, commits a delict or wrong. A better example of 
an obediential obligation is found in the law of recompense. It 
has been stated that “‘where one has gained by the lawful act of 
another, done without any intention of donation, he is bound to 
recompense or indemnify that other to the extent of his gain” 
but this statement of the law has been criticised as much too wide, 
and it has been pointed out that in order to found a claim on this 
ground the party making it must have sustained a loss or incurred 
expense. Examples of obligations resting on the principle of recom- 
pense are the rule that one upon whose ground a house is in bond fide 
built or repaired by another is obliged, without any contract, to 
restore the expense laid out upon it in so far as it has been pro- 
fitable to the former, and that a builder who has failed to observe 
the terms of his contract (and therefore cannot sue for the contract 
price) has a claim for remuneration from his employer if the latter 
chooses to avail himself of the building, and in so far as he is 
enriched thereby. 

6. Obligations by Contract : Offer and Acceptance: Capacity to 
Contract.—A contract, as distinguished from a purely unilateral 
obligation, is the voluntary agreement of two or more persons 
whereby something is to be given or performed, or abstained from 
upon one part for a valuable consideration, either present or future, = 
a counter engagement on the other part. It involves an pres 
or implied, by one party, and an acceptance, either ee . 
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act, by the other. The question whether an offer may be acted on 
at once, or whether a formal acceptance is required, is to be solved 
by considering whether the offer would, by a reasonable man, be 


taken as calling for an act or for a counter promise. There is no 


agreement, and therefore no contract, where an offer is met, not . 


by acceptance, but by a counter offer, or by a proposal of new 
conditions. But an acceptance may be sufficient though it does not 
expressly meet or refer to all the terms of the offer, or if it merely 
proposes conditions which the law would imply, as in the case of an 
offer of a lease accepted “subject to lease to be drawn up in due 
form.” Where a completed and binding contract is alleged as the 
result of protracted negotiations the whole actings or writings are 
to be considered, and the question for the Court is whether any 
complete agreement has been reached. Acceptance, in order to 
bind the offerer, must be given within the time fixed by the offer, 
if any ; if none, within a time reasonable in the circumstances ; in 
mercantile offers, at least if they relate to articles fluctuating in 
value, by return of post. But in cases where a time is fixed for 
acceptance it is sufficient to complete the contract that the accept- 
- ance is sent off within the time indicated, though from any cause 5 
it does not. arrive until that time has expired, or possibly—a 
doubtful point—though it never arrives at all. An undertaking 
to keep an offer open for a certain period is, in Scots though not 
in English law, binding as a promise, and entitles the party to 
whom it is made, if he accepts in time, to insist on the contract. 
The general principle, that in order to constitute agreement the 
minds of the parties must meet at some particular period of time, is 
relaxed in the case of contracts entered into by correspondence. 
Then the rule is established that the party to whom an offer is made 
completes the bargain by indicating his acceptance in the manner called 


for in the offer. So, in the case of an offer by letter, the contract 


is completed, in the absence of any provision to the contrary, when A 


the offeree has posted his acceptance, and any withdrawal of the 
offer which arrives after the acceptance is posted is too late. There 
would seem to be no reason why an acceptance should not be 
retracted by a message which comes to hand with or before it. 
To make a binding contract, both parties must have the capacity 


to enter into it. The limitations of contractual capacity in the case 
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of a married woman, pupil, and minor have already been stated. A 
contract by a lunatic is at least voidable, probably void. The 
contractual powers of a corporation depend on the nature of the 
authority from which its corporate character is derived. If founded 
by Royal Charter, it would appear that a corporation may enter 
into any contract not expressly forbidden in the charter or by general 
statute, whereas a corporation established by statute has no powers 
which are not conferred, expressly or impliedly, by the particular 
statute. A company registered under the Companies Acts cannot 
enter into any contract which is foreign to, or inconsistent with, the 
objects set forth in the memorandum of association. 

A Trade Union, in matters of contract, is in an anomalous position. 
At common law, if its rules (as was usually the case) imposed to 
any substantial extent restrictions on its members in the exercise of 
their trade or business, the union was held to be an illegal asso- 
ciation, as in restraint of trade, and could not enforce any contract, 
nor could its members enforce benefits provided by the rules. The 
Trades Union Act, 1871, provided for the registration of trade 
unions, and declared that their purposes were no longer, by reason 
merely that they were in restraint of trade, to be unlawful so as to 
render void or voidable any agreement or trust. Under its pro- 
visions a trade union—as defined in very wide terms by the Trade 
Union Act, 1876—has, if registered, the capacity to enter into 
ordinary commercial contracts, to hold property in the name of 
trustees, and through them to sue and be sued in respect of that 
property ; but it is expressly provided that nothing in the Act 
shall enable any Court to entertain any legal proceedings with the 
object of directly enforcing, or recovering damages for the breach 
of, certain specified agreements, including agreements for payments 
of subscriptions by members, and agreements for the application of 
the funds to provide benefits to members. Therefore now, as before 


the Act, the member of a trades union cannot enforce payment of 


any benefit for which the rules provide. But such agreements are 


not made unlawful, and may he indirectly enforced by interdict 
against the application of the funds to any purpose (¢.g., a strike) 
not contemplated by the rules. As the powers of a trade union to 
contract, with its members or with outsiders, depend upon the Act 
of 1871, it has been decided that they do not extend beyond those 
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expressly conferred by the Act, or those designed to secure purposes 

contemplated by trades unions at that date, and therefore that a 

union cannot impose upon its members a rule whereby all must 

subscribe to a fund for the support of parliamentary representation, Amal. Soc. v. 

nor can it carry on any trade or business. woos a 
6A. Consent; Error.—To constitute an enforceable contract (16, 17) 

there must be serious consent in idem placitum, and consent, which 

is implied in agreement, is excluded by error in the essentials 

of the contract, for in such cases the party does not really consent, 

but errs, or is deceived. So if an apparent contract is constituted, 

but the parties, either by mere mistake or by the fraud of a third 

person, mistook each other’s intention, the apparent contract is not 

merely voidable (as in the case of a contract where consent is mmf. 3, 1, 6s. 

induced by fraud), but completely void. No one can found upon it, 


and therefore if in reliance on it one of the parties has conveyed Morrisson, 1908; 
: ‘ : 8.C. 332; Oundy, 
property, that property can be recovered, even in a question with 1878, 3 A.0. 459. 


an innocent third party to whom it may have been transferred. 
A mere mistake in expression, as where the writing by which the 


contract is ultimately constituted incorrectly represents an actual N.B, Insurance 

: '0., 1864, 3 M. 1; 

‘agreement, may be corrected by the Court, but if the case can be Glens Ts., 1906, 
4 oe 


brought up to absence of agreement there is no contract. Thus 


no enforceable obligation results if a man is induced to sign an Foster; 1860, 
obligatory document under the impression that he is merely acting Bagot, [1907 : 
as a witness; or when he enters into one contract thinking he is D. of Hamilton, 
entering into another; or when he is mistaken as to the identity 695 Morrisson, 
of the person with whom he contracts, or as to the thing to which [1898) 1 oh. ito. 
the contract relates, or as to the price or other consideration ; or lat, 18 Bae 
when the terms of an offer are materially altered by a mistake in oie 


transmission. But in cases of this kind negligence is an important 187), 10 M. 35. 
point, and the man who signs an obligatory document in careless 


reliance on a statement that it is merely a matter of form will Selkirk, 1908, 
). 26; Nat. 


S. 
Bs ts : : sh third oor ee 
generally be held bound by his signature in a question with third Be Be 


parties. And the question how far real consent is excluded by the Ellis, 1909, 8.0. 
existence of error is one of degree; a man may be bound by a Co, 1911) 
contract even although he was in error as to points material for 
his consideration, provided that error was not due to the mis- 
representation of the other party. Thus it is for the Court, in the 
event of dispute, to determine the legal effect of any undertaking, 
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and a party cannot escape from an obligation merely on the ground 
that he mistook its consequences, or that he did not fully under- 
To this there is an exception in the case of a 
A mere error as to 


stand its import. 
gift or gratuitous surrender of legal rights. 
points which form the motive for contracting, ¢.9., the prospects of 
a business, or the ability of the other party to perform his counter- 
part, as it does not exclude true consent at the time, does not affect 
the validity of the agreement. Nor is a contract rendered void by 
a mistake as to the quality or value of the thing to which it relates, 
if the error does not amount to a difference as to the identity of the 
thing, with an exception in the case where both parties have con- 
tracted on the erroneous assumption of the existence of a certain 
state of facts, or, possibly, where a man snatches at an offer which 
he knows to be made by mistake. The rule that a payment made 
under a mistake in fact may be recovered (condictio indebitc) appears 
to be an anomaly. 

6B. Misrepresentation ; Fraud.—A representation made in the 
course of contracting may be read as a term of the contract, 
amounting to a warranty that the facts are as stated, especially if 
it relates to the existing state of subjects sold or let. In such 
cases the party to whom the representation is made may, if the 
facts are not as represented, either rescind the contract or recover 
damages, the principle being that the party who made the repre- 
sentation and failed to make it good is in breach of contract. Or 
a representation may be merely an inducing cause of the contract— 
dans causam contractui—affecting the mind of the party to whom it 
is made so as to induce him to enter into the contract in question. 
Then the legal result—assuming that the facts are not as repre- 
sented—depends upon the nature of the misrepresentation, and the 
bona fides or otherwise of the person who made it. If it was merely 
a statement of the speaker’s or writer’s opinion, and was made in 
the honest belief that it was true, the validity of the contract is 
not in any way affected by its turning out to be incorrect. And the 
tendency has been to treat statements as to matters which are within 
the knowledge, or means of knowledge, of both parties as merely state- 
ments of opinion, especially if they relate to matters such as the carry- 
ing capacity of a farm, as to which in the ordinary course of business 
aman would make independent inquiry. And a statement as. to 
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law, made honestly but mistakenly, will generally be regarded as a Brownlie, 1880, 
mere expression of opinion. If, however, the representation is noe 
treated as one of fact, and is proved to have been effective in 

inducing the contract, it is probably now established law that if Menzies, 1893, 
the facts are not as stated the contract may be rescinded, even Aes: ei 
although the misrepresentation was innocent, in the sense that it Crossan ae 
was made in entire good faith and belief in its truth, provided that oi 
parties can be restored to their former position, and that the rights [1897] 4.©. 156; 


of third parties are not affected. But rescission of the contract, if noi] rs “oo 

possible under these conditions, is the only remedy in the case of 

an innocent misrepresentation which does not amount to a warranty ; 

no damages can be recovered, because the defender has neither 

broken his contract nor committed any wrong. Manners, 1898, 
A misrepresentation, whether of fact or opinion, which is not ae 

made honestly is said to be fraudulent. Fraud consists in making 

a statement in the knowledge that it is untrue, or recklessly, 

without caring whether it is true or not. It always connotes moral 

turpitude, or intention to deceive, or utter recklessness as to whether 

a deceptive impression will be produced or not. So fraud is not 

made out merely by showing that the party spoke without adequate 

knowledge, or without availing himself of means of knowledge 

which were within his reach. The question is whether he believed 

the statement he made, not whether he ought to have believed it, » Less 1882, — 

nor whether he had any reasonable grounds for his belief. There Hae er 

is no such thing as legal, as apart from moral, fraud. At the same 144. at 

time the entire absence of any ground for belief in a statement 2 Ch. 449. 

may be cogent evidence that a positive assertion has been made 

by a person who in reality did not know whether it was true or 

not, and such an assertion amounts to fraud. It is no justification Lees; Perry, 

for the assertion of a thing as a fact that the speaker hoped that Ws ony 

what he said would be realised. And the rule that statements 

made honestly though rashly are not fraudulent, and do not subject 

the person who made them to any liability, has in effect been S34 V0 OAs 

altered by legislation in the case of statements made in the pro- s. 84. 

spectus of a company. Hach person responsible for a prospectus is 


liable in damages (subject to contribution) for untrue statements 


sonable ground for belief and actual Dovey, (1901) 
therein, unless he proves (a) rea S ye 


belief in their truth; or (0) if made by an expert, the fact that the 1 wo Hl 


292 OF OBLIGATIONS AND CONTRACTS pesines 


Gerson, (1903) latter was correctly reported and was on reasonable grounds 
2 KB. 1 ; : : 
Drineqbier, _ believed to be competent ; or (c) if made by an official, the fact 
1899] 1 Ch: 393. 
that he was accurately quoted. 
Fraud may consist in words or acts, such as adopting devices 
to conceal defects in an article. As a general rule mere conceal- 
ment does not amount to fraud. A man is not chargeable with 


Lonsdale Hema- fraud merely because he has taken advantage of his superior know- 
tite Co., 1874, 

LRAT: iweleb, ledge by failing to disclose facts which, if known to the other 
Ward, 1878 u 7 ev him from entering into the contract 
Ward, 1878, party, would have prey ented g 


see Steuart’s' or from assenting to the particular terms; but it is at least 
Trs., 1875, 3 R. © 


eee doubtful whether silence is permissible when the contract relates, 


Patterson, 1905, to articles which are in themselves calculated to produce a false 


7 F. 675. : ae ees z 
7 Faw. Vil.c.41, impression, for instance, modern imitations of antiques. And there: 


s.17; inf. 3, 3z. : 6 cs 
French, 1893, are certain contracts, including insurance and guarantees for the 


ee fidelity of an official or agent, in which each party is bound to 
disclose all material facts, i.¢., all facts which would influence the 
judgment of a reasonable man, and in these contracts concealment 
is a ground of rescission. A similar duty of disclosure rests, under 
8 Edw. VII.c.69, the Companies Acts, on those responsible for the issue of a 
Smith-Cunning- prospectus. And if the parties to the contract stand to each other: 


ham, 1872, 10 M. 


Han 305 mune, in any confidential relation, such as parent and child, trustee and: 


Dougan, I 1902, beneficiary, agent and client, or partners, full disclosure of all, 


Alten, i, As material facts is necessary to the validity of the contract. 
1905] 1 Ch. 140. . : 
Borrali 1863, The party founding on fraud must show that he was in fact. 


1H. & C. 90; : : z : : 
MiMorlana's © deceived, and that the fraudulent statement was in some way 


Dhl ee addressed to him, or to a third party with the intention that he 
Edin Breweries, should act upon it, or, as in the case of statements in a prospectus, , 
10; Salton & Co, to him as a member of the general public. But the statements in 
Langridge, 18: 1837, @ prospectus are addressed to those who may apply for an original 
allotment of shares, not to parties who may acquire them from the 
Peek, 1813, L.R. allottees, and these latter, therefore, have no remedy on the ground 
of fraudulent statements in the prospectus unless, by subsequent 
Andrews, (1896) advertisement or otherwise, the fraudulent statements are repeated. 
The remedy in the case of fraud may be to rescind the contract. 
Sup.3,1,6a. It is not void unless the effect of the fraud is to exclude any real 
consent, but it is voidable at the option of the party deceived. 
Bain, 1905,7F. The conditions of rescission are that the challenge is made without 


HLL. 104. yy en ee : 
undue delay, that restitutio in integrum is possible, and that no third 
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party has, in good faith and for onerous causes, acquired rights Western Bank, 
1860, 5 M. HLL. 
which rescission would injuriously affect. Alternatively, and also 80; Hay, 1899, 
2 F. 302. 
in cases where the rescission of the contract is impossible, or pre- Houldsworth, 
feada byrch 1880, 7 R. H.. 53. 
cluded by change of circumstances or the interests of third parties, 
the person injured by the fraud has a remedy in a claim of damages 
against the person responsible for it or his representatives. 
6C. Force and Fear; Extortion ; Moneylenders.—A contract Boya & Forrest, 


1911, S. ©. 33. 


induced by violence, or threats of violence sufficient to overcome the fee M. 
4 cott, 


fortitude of the other party, is reducible. Threats of legal proceed- oe 12 be: 
Yooper, 

ings or of bankruptcy may be lawfully used to obtain payment of P: 36%. 

a debt, or an additional security for it, but not as a means of Priestnell, 1857, 
19D. 495; Craig, 


extorting consent to a separate and independent contract or obliga- 1865, el 
M‘Tntosh, 1 


tion. If there is no proof of the use of violence or threats it is 11 R.8; 
Kaufman, [1904] 


not a ground for reduction of a contract that one party to it was in LK 
Gelot, 1871, 


a position of advantage. 9M. $57. 


Since the repeal of the usury laws as a general rule a contract 
cannot be challenged merely on the ground that its terms are 
extortionate, though reduction has been allowed where the additional 
element was present that one party was experienced in business and ea 4898, 
the other was not. But special rules have been introduced by the Cones. ue 
Moneylenders Act, 1900, as to transactions with moneylenders. od VO: BESS iy 
The Act provides for the registration of moneylenders (as therein 4.0” 
defined), and imposing penalties on default of registration, from which ome 
it has been inferred that a contract made by an unregistered money. Lodge, 11807) 
lender is void. It also provides that the Court, if satisfied that the a a 
interest (or other charges) on a loan is excessive, and that the 
transaction is harsh and unconscionable, may re-open it, and relieve 
the borrower of liability for any sum more than the Court, samuel, (19061 


A.C. 461. 
avi rj nd all the circumstances, may adjudge to Midland Dis- 
having regard to the risk a , may adjudg conte 


be reasonable. S.C. 4 


6D. Illegal Contracts.—A contract may be illegal by statute or 
at common law. The effect of statutory illegality may be either 
simply to impose penalties on the parties, or, in addition to the 
penalty, to avoid the contract, or, without penalty, to render the 
contract unenforceable ; under which head a particular case falls 
is a question of the construction of the statute. But the first case 
s exceptional, though it finds an illustration in the provisions of the 
Stamp Acts, whereby penalties are imposed on parties who enter 
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Pearce, 1866, 


L.R. 1 Ex. 213. 


Johnston, 1835, 
14 8. 106. 


Webster, 1886, 
11 R. 90. 
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into an unstamped contract, but the contract is as a rule not avoided. 
Generally the fact that a statute imposes a penalty on a particular 
act implies that a contract to do the act penalised cannot be enforced. 
A provision that a particular contract, though not involving any 
penalty, shall be void, such as is contained, for instance, in the 
Tippling Act, 1750, precludes any action for its enforcement, or 
any claim of damages for failure to implement it. Whether illegality 
in contract has any wider effect depends upon the nature of the 
contract. If it involves the commission of a crime, a fraud on a 
third party or on the public, or an act generally recognised as 
immoral, or—as in the case of contracts between smugglers—an act 
detrimental to the general interests of the State, the maxim in turpi 
causa melior est conditio possidentis applies, and the Court will not lend 
its aid to any party concerned in the illegal act. So if the result of 
an illegal transaction has been a profit, the party who happens to 
have got it into his hands may keep it, and cannot be forced by 
his accomplices to account. On the same principle a loss incurred 
in illegal operations rests where it lights, and no obligation of relief 
can be enforced. And, as a general rule, there is no right of action 
for goods supplied, or work done, under an illegal contract. If, 
however, a contract, or a particular method of contracting, which in 
itself involves no wrongdoing, is forbidden by statute, rights inci- 
dentally arising from it may be enforced by action. So, though the 
sale of articles by other than imperial measure is illegal, and cannot: 
be directly enforced, yet if the purchaser has taken delivery he must. 
pay the market price. And if the parties to a contract which is 
illegal, either by statute or at common law, are not equally blame- 
worthy—not in pari delicto—the one on whom the lesser degree of 
blame rests may invoke the aid of the law, as in the case of secret: 
payments to a creditor in bankruptcy, which the creditor cannot 
enforce, but which the debtor may recover. 

Contracts may be illegal at common law because they involve the 
commission of a fraud, or are designed to secure, or to further, an 
object generally recognised as immoral. Such are contracts designed 
to induce illicit sexual intercourse. Thus a bond given to secure 
a woman’s consent to intercourse will not ground action, though the 
objection does not extend to a provision made for the woman after 
the intercourse has ceased. So the breach of a promise to marry, 
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given by a man during his wife’s lifetime, will not support an action 

for damages. Again, a contract may be illegal because it conflicts Witson, (1908) 
with the national foreign or home policy. If war is actually declared Bon 
—nhot merely imminent—contracts with the enemy state or with Janson, [1902] 
its subjects are illegal, and the same stigma has been held to rest 

on contracts which interfere with the course of government at home, Stew a 1752, Me 


such as contracts for bribing a judge, purchasing a public office, or 1899/1 F. 597; 
Gardner, 1835, 


interfering with the exercise of the duties of a member of Parliament. 13 8. 684; Amal. 
The general principle that contracts are illegal if they conflict with Osbome {1810} 
public policy—which will probably not be applied to cases not aes sup. 
covered by the decisions—has been interpreted chiefly as pro- 

scribing agreements which limit the freedom of the individual to 

trade or carry on business. The general rule is that an agreement 

by which a party contracts not to carry on a particular trade or 

business, entered into either on a contract of service or partnership, 

or simply as a means of buying off competition, is enforceable only Steuart, 1899, 
if it is reasonable, i.e., necessary to protect the interests of the party 
stipulating for it, and not so wide as to interfere with the interests Darbar ou 
of the public. Some limit in time or in space is probably necessary, 1899, 1 F. 993. 
but there is no rule that the restriction must be confined to a par- 

ticular area, a world-wide restriction being reasonable and enforce- Nordenfelt, 
able, or not, according to the character of the business it was designed Dosa 


to protect. The party enforcing such a restriction must have an Malyem, 1908, 
interest to do so, must not be himself in breach of the contract out panachulish Co., 


1903, 5 F. 1105. 
of which the restriction originated, and cannot, without express General Bill- 
: 3 ‘ i ; posting Co 
agreement, assign the benefit of it to an assignee of his business. i908] I Ch. 237; 
Measures Bros., 


Certain forms of gaming and betting were struck at by the Act (1910) 2 Ch. 248. 
Berlitz Schools, 


1621, c. 14, under which all winnings must be consigned to the hoe qa 


kirk session of the parish; but the Act is probably in desuetude, O'Gonnet, 1864, 
M. 


and the Gaming Acts of 1845 and 1892, under which action is denied eee 109; 
on a wager in England, do not apply to Scotland. But it is part nee 1503, 
of the common law that gaming transactions are sponsiones ludicre ame 
which ought not to engage the time and attention of the Court. On 


this principle no action will lie for money lost or won at play, nor Wordsworth, 
99, M. 9524; 
> paid be recovered, even on allegation that the Hamilton, 1908, 

can money actually paid , g Hamilton, 19 


ir; ig’ incidentally arising from gaming trans- O’Connell, sup.; 
play was unfair; but rights y g g g oon 


actions may be enforced. Thus, though the Courts will not decide 4 M. 602. 
a dispute as to who is the winner of a race or match, yet if the result 


Calder, 1871, 

9 M. 1074. 
Faulds, 1857, 

19 D. 803: 
Knight, 1892, 

19 R. 959; Levy, 
1903, 5 F. 1170; 
cf. Gordon, 
(1910] 2K.B. 
1080. 


Heiman, 1885, 
12 R. 406. 


Shaw, 1890, 17 R. 
466; Universal 
Stock Exchange 
Co., 1891, 19 R. 
128; but see 
Universal Stock 
Exchange Co., 
[1896] A.C. 166; 
Cronmire, [1898] 
2 Q.B. 383. 


9 Anne, c. 14; 
5-6 Wim. IV. 

e. 41; Ferrier, 
1828, 6 S. 818; 


9-10 V. c. 48. 
Christison, 1881, 
9R. 345 
Barclay, [1893] 
2 Ch. 154. 


Inf. 4, 2, 11. 


See znf. 3, 2, 2a. 


19-20 V.c. 60, 8.55 
Clydesdale 
Bank, 1896, 

23 R. H.L. 22. 


Sup. 2, 6, 8. 
Inf. 3, 3, 5A. 
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is not in dispute, a stakeholder is bound to pay to the winner. And 
an agent or broker employed to bet may recover losses from his 
principal, and is bound to account for winnings. Time-bargains or 
wagering on differences on the Stock Exchange may be regarded as 
mere gambling, on which as between the principals to the trans- 
action no action can be allowed ; but to lead to this result more is 
required than proof that the intention of the parties was merely 
to gamble, and the decisions in Scotland lead to the conclusion that 
if the forms of the Exchange are observed, so that an obligation to 
sell or deliver stock; as the case may be, is created, the contract is 
valid and enforceable, although no stock may have changed hands, 
and neither party may have intended to deliver or accept it. Bills 
and notes given for a gambling debt are by statute not void but 
given for an illegal consideration, aud may be enforced by an onerous 
indorsee without notice of their origin ; the drawer, if forced to pay 
in this way, having recourse against the original payee. Lotteries 
are illegal, with the exception of art unions, and the winner of a 
prize cannot recover it by action. 

6E. Locus Poenitentie ; Rei Interventus; Homologation ; 
Adoption.—It will be gathered from many parts of this treatise 
that legal acts, such as contracts, may be proved, and legal relation 
constituted, only in certain ways. Asa general rule a contractual 
obligation may be undertaken by interchange of consent, and is at 
once and completely binding. The limitations as to the method of 
proving certain obligations are dealt with later, but there are 
certain cases where writing is essential, and where a verbal inter- 
change of consent is not sufficient to constitute a final obligation. 
And the writing in general must be in a probative form. If the 
particular mode of entering into a contract is prescribed by statute 
—as is the case of writing in cautionary obligations—no obligation 
can exist unless and until the statutory requirement is fulfilled. 
When the necessity of writing depends on the rules of common 
law—as in the case of obligations relating to heritage and contracts 
of service for more than a year—the result is to admit of locus 
pententia, t.e., a right to resile from the bargain so long as it rests 
on mere verbal agreement, or on a writing which is not probative, 
unless the party desiring to resile is personally barred or estopped 
from doing so. A man may be barred from resiling from a contract 
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thus incomplete by allowing the other party to act on the faith of 
the agreement—a principle which is known as rei interventus. 

Rei Interventus.—In certain cases the actings of one party, 
known to and permitted by the other, may be relied on as inferring 
a contract to which there is no other proof of consent. Thus if a 
party having the right to stop certain operations allow them to go 
on, in full knowledge of the fact and of his right to interfere, with 
the result that great expense is incurred, or something done which 
cannot be undone, the law will presume his permission or acqui- 
escence, and he will be barred from ultimately insisting on his 
right. In this way a nuisance may be legalised ; the right to claim sup. 2,9, 1». 


Pirie, 1906, 
damages for an act done in breach of contract may be lost. But 8¥F. HL. Is. 


these cases are exceptional ; in general a man who has not entered 33h 10K. 
into an obligation incurs no liability merely because another has, 

to his knowledge, incurred expense in the expectation that he 

would do so. The fact that A. has intimated an intention to 

contract, and that B., in the expectation that the intention would 

be carried out, has incurred expense, does not involve A. in any 

liability to B. More generally red interventus may be relied upon as Gilchrist, 1907, 
barring locus pwnitentiv ; in other words, depriving the party against — 

whom it is pleaded of the right to resile from an incomplete agreement 

proved aliunde, such as a verbal or improbative agreement to sell or let 

heritable property, or an improbative guarantee. It is then inferred Wark, 1859, 


: a 3 Macq. 467; 
from any proceedings not unimportant on the part of the obligee Kirkpawick, 
k di permitted by thel obligor to talte #l the faith Megane Band 

8 by the obligor to take place on the faith National Bank, 
nown to and permitted by g Naton 


of the contract as if it were perfect, provided they are unequivocally Mowat, 1895, 
referable to the agreement and productive of alteration of circum- ~ haar 
stances, loss, or inconvenience, though not irretrievable. Actual 

knowledge is not necessary if the actings relied upon were such as 

would naturally be anticipated by a reasonable man to result from Johnston, 1814, 
his entering into the incomplete agreement. The necessity that the eee Bank, 
acts relied on as forming 7¢ interventus be unequivocally referable 

to the agreement is illustrated by the rule that an informal lease 

for years cannot be set up by the tenant unless his acts on the 

faith of it are inconsistent with a tenure from year to year. It is ee 18 Dee. 


not necessary that the party against whom the plea is taken should ae Jan. 


have derived any benefit from what has been done. Buchanan, 1900, 


Homologation.—Contracts and obligations, in themselves informal (47-50) 


Henry, 1892, 


19 R. 545 


Harvie, 1726, M. 
5712; Gall, 1855, 
17 D. 1027. 


M‘Calman, 1864, 


2 M. 678. 


eaene: 1910,S.C. 
L. ae ae, 
H.L. 1 


ZF. 


Rigg, 1776, M. 


App. v. Fraud, 


No. 2 


M‘Calman, sup. 


L. Adv., sup. 


Douglas, 1859, 


21 D. 1066 


Law, [1905] 


Ch. 140. 


TDavidson, 1714, 


M. 5652. 


Dallas, 1704, 


M. 5677. 


Donaldson, 1886, 
15 R. 967 ; Inglis, 


1887, 14 R. 


740 ; 


Stewart, 1898, 


25 R. 965. 


Bell’s Tr., 


§.C. 872. 


1907, 
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or voidable, receive strength by the contractor or his heirs or 
assignees doing any act thereafter which imports an approbation 
of them. This is called homologation, and in this way the 
objection that an obligatory document is not properly executed 
may be met, the right to reduce a voidable contract may be barred. 
Homologation does not apply to deeds or contracts which are 
actually null or void, such as forgeries or contracts by a pupil or 
lunatic. It may be pleaded where, in answer to a demand founded 
on an obligatory document, such as a bond or lease, the defence 
is that the signature is not properly authenticated, or where a 
contract is challenged on the ground of the minority of one of the 
contracting parties, or in the reduction of a contract on the ground 
of fraud. It may be express ratification, or may be inferred from 
such acts as paying interest on a bond imperfectly authenticated, 
or arranging for a reduction of rent on a voidable lease. It cannot 
be inferred from the act of a person who was not in full knowledge 
of the facts, and of his rights in relation to them, for one cannot 
approve what he is ignorant of. Hence one’s subscribing as a 
witness to a deed does not infer homologation, for witnesses are 
only called to attest the subscription without being told the con- 
tents; but a brother’s signing as witness to his sister’s marriage 
contract presumes his knowledge and homologation of the article 
from his near relation to the bride. And yet an heir’s witnessing 
a deed granted in lecto did not under the old law of deathbed infer 
homologation, let the relation be ever so near, because of the 
authority which the ancestor was presumed to have over the heir. 
Where the question is whether a widow or a child is to be bound 
by an election between their legal rights and their rights under 
a settlement, homologation is only possible when they have been 
thoroughly informed of the whole material facts, and it is im- 
portant, though not perhaps essential, that they should have had 
independent legal advice. If not thus in a position to judge, the 
right to repudiate may not be lost for years after the election. 
The effect of homologation is to validate the obligation or contract 
ab initio. 

Adoption.—An obligation intrinsically null, though it cannot 
be homologated, may he adopted, if it has been reduced to a precise 
form. And adoption may be inferred from acts implying recogni- 
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tion of liability. But such acts infer a new, or rather the only, 
obligation, and take effect only from their date. Questions of this 
kind usually related to the adoption of a forged signature on a 
bill or note. It is established that mere silence on the part of the 
person whose name has been forged does not involve in any liability. Mackenzie, 1881, 


? 


He must wilfully cause the holder to believe in the signature being British hoe ot 
Co., 1906, 8 F 
genuine, and induce him to act on that belief to his detriment. Freeman, 1848, 


6F. Interpretation of Written Contracts.—If the contract is ere, 
embodied in writing the Court is not entitled to go dehors the ie 1885, 20. 
documents so as to give effect to preliminary negotiations, either ee {20K HLL, 
verbal or in writing, or to what was said or done unico contextu with yor tee 
the concluding of the agreement, even though these are expressly Maw 
referred to therein. And a verbal agreement to alter the terms Hamilton, 1893, 
of a written contract is not effectual. But parole evidence is Burrell, 1900, 
admissible to prove want of consent, or averments of misrepresenta- Fees oa 
tion or fraud, or that a contract, apparently innocent, is tainted aa Peas ee 


with illegality. And where the obligations under the contract N.C: 324. 
depend upon the state of knowledge of the parties at the time, 


as in a case of implied warranties under a contract of sale, that sacobs, an 
23, H.L. 70. 


state of knowledge may be proved. Usage of trade may be proved 
as qualifying the terms of a contract, if consistent with the contract Holman, 1878, 


5 R. 657 
and with law, reasonable and universal, generally or in a particular Tanered. 1887, 
. . oO 


trade, or observed in a course of dealing between the parties. ee eps" 

Contemporanea expositio, the usage which has followed on ancient ee ne eat 

documents, may be appealed to in construing ambiguous expressions. 767 Miao. 

The other rules of interpretation, laid down elsewhere as applicable }3}” Jopp, i888, 
15 R. 


to statutes and wills, are observed in the construction of contracts, sup'1,1, 18, sea. 
B y - ° anf. 3, 9. 20. 
so as to give effect to the intention of the parties. Where a con- Glynn, (1893) 
I XAOS Coils 


tract is contained in a printed form filled in, the written portions Hydarness Co., 
ey 1 Q.B. 500. 


are, in case of discrepancy, preferred to the rest. 
6G. Title to Sue on Contract.—The title to enforce obligations 
resulting from contract rests primarily with the parties to the 
contract and their representatives. In certain cases the right to 
enforce a contract may run with the ownership of a particular 
heritable subject to which the contract relates, as in the case of 
igati ie ranster all, 1847, 9 D. 
the ordinary obligations under a lease, but the transference of ir 
jec E mer Gillespie, 1909, 
ownership of a moveable subject does not confer on the new owner Gillespie, 1 
any title to sue on contracts relating to that subject except in the case 
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of the transfer of a bill of lading or document of title. An express 
assignation of contractual rights, in cases where these rights are assign- 
able, will confer a title to sue, and a principal may sue on a contract 
made by his agent. In other cases the general rule is that a third 
party has no title to insist on the performance of a contractual 
obligation merely because he has an interest in the matter, in 
respect that such performance would be beneficial to him. The 
obligations of the parties to the contract are jus tertit to him. Nor 
can a man sue for damages for the breach of a contract to which 
he was not a party, though the loss resulting from the breach may 
have fallen exclusively upon him. To admit of a jus quesitwm tertio, 
or right to sue on a contract by one who was not a party to it, it 
must be shown not merely that he would be the gainer by the 
due performance of the contract, but also that the contracting 
parties intended that their obligations under the contract should be 
enforced by him. This may be expressly provided in the original 
contract, or may be inferred from the fact that its object is to confer 
a benefit on the third party. It is the rule, under certain condi- 
ions, in antenuptial contracts of marriage, and in cases where similar 
building restrictions are imposed by a superior upon his feuars. 


REAL CONTRACTS 


Contracts were, by the Roman law, perfected either re, by the 
intervention of things; or by words; or by writing; or by sole 
consent. In order to perfect real contracts, one of the parties 
must have actually given or performed something to the other. 
If there was barely an obligation to give or perform, it resolved 
into a nudum pactum, which was not productive of an action ; but, 
by the law of Scotland, one who obliges himself to lend or give 
in pledge may be compelled to performance ; so that the distinction 
is not of much practical value. The real contracts of the Romans 
are loan, commodate, depositation, and pledge. 

7. Mutuum.—Loan or mutuwm is that contract which obliges 
a person who has borrowed gratuitously any fungible subject from 
another to restore to him as much of the same kind, and of equal 
goodness. | Whatever receives its estimation in number, weight, 
or measure is a fungible, as corn, wine, current coin, &c. The 
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only proper subjects of this contract are things which cannot be 

used without either their extinction or alienation ; hence the pro- 

perty of the thing lent is necessarily transferred by delivery to 

the borrower, who, consequently, must run all the hazards either 

of its deterioration or its perishing, according to the rule, Res perit 

suo domino. Where the borrowers neglect to restore at the time 

and place agreed on, the estimation of the thing lent must be made 

according to its price at that time and in that place; because it 

would have been worth so much to the lender if the obligation had 

been duly performed. If there is no place nor time stipulated, the 

value is to be stated according to the price that the commodity 

gave when and where it was demanded. In the loan of money, 

which is not usually gratuitous, and therefore not strictly mutuwm, 

the value put on it as coin, or other legal tender by public author- 

ity, and not its intrinsic worth, is to be considered. This contract 

is obligatory only on one part; for the lender is subjected to no 
obligation. The only action, therefore, that it produces, is pointed 

against the borrower, that he may restore as much in quantity and 

quality as he borrowed, together with the damage the lender may 

have suffered through default of due performance. The rules Inj. 3, 3, 50. 
relating to interest on money lent are stated elsewhere. The loan Annand's rs., 
itself, if amounting to more than £8, 6s. 8d. (£100 Scots), can only be eee Drs, 
proved by the debtor’s oath on reference, or by his writ, which may, eon 1897, 
however, be a simple holograph and unstamped I.0.U. An acknow- Pee ae 
ledgment of receipt of money, if produced by the payer or his Bishop, 1910, 
representatives, presumes loan and an obligation on the recipient to 

repay, and this presumption cannot be redargued by parole proof. cnristie, 1870, 
Though an indorsation of a cheque drawn in favour of an alleged 

borrower does not instruct loan, and is not sufficient even to let Haldane, 1872, 


10 M. 537; Scot- 
9 
in a proof prout de jure in order to show quo animo the money was ee 1909, 8.0. 


paid, yet the borrower’s receipt or an order on a savings bank has 1905, Te 
been held a sufficient writ, and to lay on him the obligation to prove 530. 
scripto that the money in question was not received on loan. 

8. Commodate.—Commodate is a species of loan, gratuitous on — 0, 21) 
the part of the lender (and thus distinguished from letting to hire), 
where the thing lent may be used without either its perishing or its 
alienation. Hence, in this sort of loan the property continues with 


the lender ; the only right the borrower acquires in the subject is 


5, s. 2 D. (13, 6). 
ee [1899] 
1 Q.B. 145. 
226 D. (50, 16). 
32 D. (16, 3). 
But see Knox, 
1887, 15 R. H.L. 
$3. 
Mackenzie, 
Mackintosh, 
1864, 2 M. 1357; 


Giblin, 1868, 
Re OPAC) 2 


22-26) 


Coges, 1 Smith, 
L.C. 201; 
Douglas, 1903, 
13 S.L.T. 665 ; 
Fraser, 1899, 

1 F. 487. 


18, s. 2 D. (13, 6). 
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its use, after which he must restore the individual thing that he 
borrowed. Consequently, if the subject perishes, it perishes to the 
lender, unless it has perished by the borrower's fault. 

Diligentia ; Culpa.—What degree of fault or negligence makes 
either of the contracting parties liable to the other in damages is 
comprehended by the author under the following rules: viz., that 
where the contract gives a mutual benefit to both parties, each 
contractor is bound to adhibit a middle sort of diligence, such as a 
man of ordinary prudence uses in his affairs, the neglect of which 
is called culpa levis: that when only one of the parties has benefit 
by the contract, that party must use exact diligence, the opposite 
of which is culpa levissima: and the other, who has no advantage 
by it, is accountable only de dolo vel culpd latd, for dole or for 
failure to disclose defects, likely to cause injury, of which he is 
aware ; and that where one employs less care on the subject of any 
contract which implies an exuberant trust than he is known to 
employ in his own affairs, it is considered as dole. But it has been 


demonstrated that culpa levissima is nowhere recognised in the 
Roman Law, 207. 


Roman texts. And in our law, as in England, the degree of care 


37, and skill which one warrants when entering into a contract, or 


doing anything which involves risk, is a jury question ; but the 
jury may be lawfully told that though degrees of care are not 
definable, greater vigilance and diligence are expected of one who 
has the use of a thing gratuitously, or is alone benefited by a 
transaction, than of one who takes no benefit at all, or shares in 
a mutual advantage. 

9. Obligations and Actions arising from Gommodater —By these 
rules the borrower in a contract of commodate must be exactly 
careful of the thing lent, and restore it at the time fixed by the 
contract, or after that use is made of it for which it was lent. If 
he puts it to any other use, or neglects to restore it at the time 
covenanted, and if the thing perishes thereafter, even by mere 
accident, he is bound to pay the value. On the other part, the 
lender is obliged to restore to the borrower such of the expenses 
disbursed by him on the subject, as arose from any uncommon 
accident, but not those that naturally attend the use of it. The 
essential obligations consequent on this contract lie upon the 
borrower. The action, therefore, competent to the lender against 
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him for fulfilling his part is called the direct action of commodate : 
and that which is competent to the borrower upon the counterpart 
of the contract is called the contrary action. Where a thing is 12,s.1D.(43, 26), 
lent gratuitously, without specifying any time of redelivery, it 
constitutes the contract of precarium, which is revocable at the 
lender’s pleasure, and, being entered into from a personal regard 
to the borrower, ceases by his death. 

10. Depositation.—Depositation is a contract by which one who 6,27) 
has the custody of a thing committed to him (the depositary) is 
obliged to restore it to the depositor. The depositing may be Taylor, 1901, 
proved by parole: if proved, the onus lies on the depositary to us 
prove restoration. If a reward is bargained for by the depositary 
for his care, it resolves into the contract of location. In neither 
case does the property pass to the recipient, unless the thing be a 
fungible, such as money. As this contract of deposit is gratuitous, 
the depositary is only answerable for the consequences of gross 
neglect in the sense explained in the eighth article, unless he have Sia nae 
undertaken not merely custody but safe-keeping; but after the ae andes 
deposit is redemanded, he, if 7m mord, is accountable even for casual ‘ Sather, Le 
misfortunes. He is entitled to a full indemnification for the losses 
he has sustained by the contract, and to the recovery of all sums 
expended by him on the subject. He had no right, by the civil 
law, to retain the subject itself for his reimbursement; the mM O30), : 
exuberant trust which was implied in the contract excluded all 27. 
right, both of compensation and retention ; but this is probably not 
so in our law. 

11. The Edict, Naute, caupones, stabularii—By an edict of — 8,29) 
the Roman pretor, which is with some variations adopted into our 
law, an obligation arises, without formal paction, barely by a 
traveller’s entering into an inn, ship, or stable, and there depositing 
his goods or putting up his horses, whereby the innkeeper, ship- 
master, or stabler is accountable, not only for his own facts and 
those of his servants (which is an obligation implied in the very 
exercise of these employments), but for those of the other guests 
or passengers, and indeed in every case, unless where the goods 
have been lost damno fatali, or carried off by the King’s enemies. 
The application of the edict to carriers ee be and sea - explained mf. 3, 34, 3. 
further on. The insurance of safety, which it exacts of innkeepers M'Pherson, 1841, 


Williamson, 

21 Jan, 1810. F.C,; 
Laing, 1850, 

12 D. 1279. 
Lamond, [1897] 
1 Q.B. 541; 
Orchard, [1898] 
2 Q.B. 284. 

26-7 V. c. 41. 


Whitehouse, 
1908, S.C. H.L. 
31; Spicer, 1877, 
2 Ex. D. 463; 
Medawar, [1891] 
POR Ss th 


Q.B. 11. 
3,8. 1D. (4, 9). 


(30, 31) 


Sup. 2, 12, 23; 
anf. 4, la. 


S. 8. 


E. Queensberry, 
M. 10119. 


See Scott, 1836, 
148. 574. 


Scot, M. 10118. 


Infe3, 9, 21. 
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and stablers, cannot be pleaded, if the owner of the goods has not 
shown ordinary care in protecting them, or has taken the risk of 
their being lost, or if he is not a guest, that is, a waytfarer, entitled 
to accommodation in the absence of reasonable excuse, in contra- 
distinction to a boarder or lodger or private guest. . And since 1863 
no innkeeper is liable for loss of or injury to goods (other than a 
horse or other live animal and its gear) to a greater amount than 
£30, unless where they have been stolen, lost, or injured, through 
the wilful act, default, or neglect of himself or his servants, or the 
goods have been deposited with him for safe custody. But the 
privilege depends on an exhibition of the enactment in a conspicu- 
ous part of the entrance to the inn. This Edict, so contrary to 
common rules, was found necessary to repress the improbity of this 
class of men; and is followed in modern times on account of the 
ample opportunity they have of doing mischief wilfully or negli- 
gently, the risk of collusion with knaves, and the difficulty of proving 
the actual cause of injury. 

12. Sequestration ; Consignation.—Sequestration, whether volun- 
tarily consented to by the parties or authorised by the judge, is a 
kind of deposit ; but as the oifice of sequestree, to whose care the 
subject in dispute is committed, is not considered as gratuitous, he 
cannot throw it up at pleasure, as a common depositary may do ; 
and he is liable in the middle degree of diligence as explained 
above. Consignation of money is also a deposit. It may be made 
either in a multiplepoinding, or by deposit in the hands of a stake- 
holder, or in other cases where the right to a sum is in dispute, or 
where the debt is called in question by the debtor, as in suspension, 
or where the creditor refuses to receive his money. The risk of 
the consigned money lies on the consigner where he ought to have: 
made payment and not consignation ; or has consigned only a part ;, 
or has chosen for consignatary a person neither named by the 
parties nor of good credit. The charger or other creditor runs the 
risk, if he has charged for sums not due, or has without good reason 
refused to accept payment; by which refusal the consignation 
became necessary. It is the office of a consignatary to keep the 
money in safe custody till it be called for: if therefore he puts it 
out at interest, which he is not at common law bound to do, he 
must run the hazard of the debtor’s insolvency ; though, should he. 
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draw interest for it, he is liable to account for the interest to the 
consigner. But now in most cases consignation must be made in My, 134V.c. 
banks, and bank interest is due. c. j 
13. Pledge.—Pledge, when opposed to wadset, or heritable (3,34) 
security, is a contract by which a debtor puts into the hands of 
his creditor a special moveable subject, in security of the debt, to 
be redelivered on payment. It depends, as a real right, on posses- Clark, 1882, 
sion being obtained, and in the ordinary case retained, by the creditor, Western 
and operates by entitling him to retain the thing pledged, and in eee 
certain events to have it sold for his payment. It is to be dis- 8.6. 936. 
tinguished from hypothec; and from the right of retention, which 
is described elsewhere. The debtor retains the right of property ; my.3, 4,8 
is entitled to restrain the pledgee from taking any use of the thing 
beyond mere custody; and, on paying up the debt, may claim 
restoration of it, unless it be lost or destroyed without the pledgee’s 
fault. The pledgee has a real right, which cannot, however, be con- Mackinnon, | 
stituted by constructive possession through a delivery order intimated Hayman, sup. 
to a warehouseman ; for the order either operates as ea facie absolute 
tradition or is nothing at all. But.in cases to which the Factors ry. 3, 3,1. 
Acts apply, the end may be attained by pledging the documents of 
title. The title-deeds of a heritable estate are incapable of being 
made the subject of pledge. The ordinary pledgee cannot sell Christie, 1862, 
without a warrant from the sheriff. The business of pawnbroking 
‘is regulated by statute in the interests of the poor. The broker 
must hold a licence; deliver a ticket; not advance more than £10 35-6 V. c. 93. 
on a single article ; and reject unfinished goods. He may exact 
interest at a certain rate; he acquires the ownership of goods 
pawned for ten shillings or under, if unredeemed for a year and 
seven days; but if he sells them he must account for the surplus 
of the price obtained over the sum lent on them, and interest, 
should a claim be made within three years. He may sell goods 
pawned for larger sums, but only by public roup, after the year 
and days of grace. Till sale these continue redeemable. 
Hypothec.—Where a security is established by law or, in the mf.3, 34, 24 
solitary cases of bottomry and respondentia, by agreement, upon 
a subject which continues in the debtor’s possession, it has the 
special name of a hypothec. Of tacit hypothecs in moveables there 
was a great variety among the Romans; but our law a for 
2 


Watson, M. 6262. 


Wood, 31 Jan. 
1810, F.C. 
Maxwell, M. 
6266. 


Clark, 1908, S.C. 
1168; Morgan, 
[1893] A.C. 38. 


Currie, 1897, 
24 R. HLL. 1. 


Mure, M. 6260. 
Sup. 2, 6, 26. 


Yuille, 1823, 2 8. 
155 


Inf. 3, 4, 8. 
Bioe, 1882, 
9 R. 894. 
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preserving the free currency of trade, reduced them to a narrower 
compass. Tradesmen and ship-carpenters have a hypothec on a 
ship repaired for the materials and other charges of reparation, and 
for necessaries supplied, provided the outlay in both cases was not 
made at a home port; but not for the expense of building a new 
ship, because the necessity is not so urgent. Masters and seamen 
have a hypothec over ship and freight for their wages, and masters 
for disbursements and liabilities properly made and incurred. The 
owners of a ship damaged through collision with another ship, 
which is in fault, have a hypothec over the latter, preferable even 
to wages. Salvors have a hypothec over the ship which is saved. 
But owners of ships have no hypothec on the cargo for the freight. 
Heritors, as already explained, have a hypothec on the fruits of the 
ground, and landlords on the invecta et illata, for their rents ; and 
superiors have a similar but preferable hypothec for their feu-duties. 
Writers also, and agents, besides having a right of retention on 
their constituent’s writings for their claim of pains and disburse- 
ments, have a hypothec or preference over the expenses which may 
be recovered from the opposing party in a litigation. They are 


-entitled to have decree for expenses issued in their own names, 


Oliver, 1901, 
4 ¥. 362. 


Mackenzie, 1823, 
25S. 401. 

Clark, 1875, 

2 R. 428, 


Grieve’s Trs., 
1907, 8.0. 963; 
Fine, 1909, S.C. 
636. 


54-5 V.c. 30, s.6; 
Carruthers’ Trs., 
1897, 24 R. 363. 
Bannatyne, 1907, 
S.C. 705; Auto- 
mobile Co., 1909, 
1S.L.T. 499; 
See Goodfellow, 
[1899] 2 Q.B. 498; 
Birnam Wood, 
(1907] P. 1. 


covering only sums actually exigible by them or by an earlier agent 
whose account they have paid. The debtor may even be interpelled 
from paying the client, where decree has gone out in the name of 
the latter. The agents cannot be deprived of their right by 
collusion between the parties or by a compromise come to after 
decree of expenses has been issued. The party liable in expenses 
cannot plead compensation on a debt due by the other party, in a 
question with the latter’s law agent, unless the debt resulted from 
a finding for expenses in his favour, either in the same action or in 
one which is pars gusdem negotii. And agents may obtain from the 
judge a charge on the property which has been recovered or 
preserved by the action. 
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TIT. II.—OF OBLIGATIONS BY WORD OR WRIT 


1. Promise ; Offer ; Acceptance.—There is nothing in the law of dl, 2) 
Scotland analogous to the verborum obligatio of the Romans, which 
was created by the parties uttering certain verba solennia, or words 
of style: and therefore the appellation of verbal may be properly 
enough applied by us to all obligations to the constitution of which 
writing is not essential, which includes both real and consensual 
contracts; but as these are explained under separate titles, obli- 
gations by word, in the sense of this rubric, must be restricted 
either to promises, or to such verbal agreements as have no special 
name to distinguish them. The different methods of proof required 
for supporting particular obligations are to be explained later. One rnf. 4,2, 1. 
of the methods is by writ ; and the requisites of authentication neces- 
sary to make a writ probative, 7.e., admissible as evidence without 
extraneous support, in different circumstances may here be described. 

2. Solemnities of Probative Authentication.—Formerly writ- Menzies, M. 


Bell, Wood, Con- 


+ 7 j r ative— veyancing. 
ne which were not holograph had, in order to be probative cueneine 


, to be evidence till impugned and without further proof of oe, 
Bere to close with a testing clause containing various } ® Sul. 
particulars prescribed by a series of Scots Acts, the most important 
of which passed in 1681. These particulars were the number of ©. 5. 
pages over which the deed extended; the name and designation 
of the writer; a notice of deletions, erasures, interlineations, or Blain, 11896, 
marginal additions, if such existed ; the fact of subscription ; and 
the names and designations of two subscribing witnesses. Mention of 
the place and date of signing was usual, but not essential. Then 
followed the subscription of the granter (or a notarial equipollent), 
which had also to appear on each page (or at least each sheet), and 
the subscriptions of the witnesses on the last page. This is still the 
customary mode of probative authentication, except in special cases 
where some other, ¢.g., the English, mode is prescribed or allowed by 
statute. Until 1874, in cases where probative writ was solemnity, Gardner, 1878, 
the writ was either probative and effectual for its purpose, or it was 
improbative and altogether null; defective authentication could not 
be supplied by any equipollent except in a few special cases. But 
the Conveyancing Act of 1874, in one of two sections, which are not : 31.8 V. 6. 9, 
confined to the transfer of heritable property, but are applicable to 
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writs in general, and are not retrospective, enacts that “it shall be 
no objection to the probative character of a deed, instrument, or 
writing, whether relating to land or not, that the writer or printer 
is not named or designed, or that the number of pages is not 
specified, or that the witnesses are not named or designed in the 
body of such deed, instrument, or writing, or in the testing clause 
thereof; provided that where the witnesses are not so named or 
designed, their designations shall be appended to or follow their 
subscriptions ; and such designations may be so appended or added 
at any time before the deed, instrument, or writing shall have been 
recorded in any register for preservation, or shall have been founded 
on in any Court, and need not be written by the witnesses them- 
selves.” This in effect makes the English form of attestation 
sufficient to make the writ probative. It leaves untouched, how- 
ever, the necessity for signatures and for authentication of altera- 
tions. By the next section of the Act, a deed subscribed by the 
granter, and bearing to be attested by two witnesses subscribing, 
is not to be deemed invalid because of any informality of execution. 
Such a writ, though improbative, may be “set up,” 7.e., made 
equivalent to probative, in the mode prescribed by the statute, the 
burden of proving the subscriptions being thrown on the party 
using or upholding the writ. Under this section a testing clause, 
concerning which it was doubtful whether it could be lawfully filled 
in, has beer dispensed with ; a document signed on the last page 
only has been supported; a subscription of a witness appended 
ex mtervallo and after the granter’s death has been sustained; a 
mistake in the name of a witness in the testing clause has been 
ignored ; and an omitted designation of witnesses has been got over. 
But subscription by witnesses before the granter signed is probably 
an incurable informality. 

The following paragraphs (3 to 8) trace the history of probative 
authentication of writs, and deal with certain specialties not noticed 
above :— 

3. Subscription of Parties.—Anciently, when writing was little 
used, deeds were executed by the party appending his seal to 
them ; but at an early period the presence of witnesses at the 
sealing became necessary, as appears by our oldest writings yet 
extant. For preventing frauds that might happen by appending 
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seals to false deeds, the subscription of the granter was also required 

by 1540, ec. 117; and if he could not write, that of a notary. But 1555, ¢. 29, s. 38. 
this Act (as Sneehieay not having expressly required the subscrip- iene c. : 
tion of the witnesses, it was thought sufficient to insert their names 

in the body of the deed. As it might be of dangerous consequence Coutts, M. 6842, 
to give full force to the subscription of the parties by initials (the - 

first letters of the name and surname), which are more easily 
counterfeited, deeds so signed, though not null, are not probative, 

and our practice, in order to sustain such subscription, seems to 

require a proof, not perhaps that the granter used to subscribe in 

that way, but that de facto he had so subscribed the deed in question ; 

but proof of his habit and evidence of his having recognised the catoway, M. 
deed as valid will be admitted if the instrumentary witnesses be M168 ite 
dead. Subscription by mark or stamp is null, unless the document sc. Tages 


Stuart, 1885, 
be in re mercatorid. Sealing fell into disuse during the seventeenth as 610. 


century. Incorporations still seal, and sealing is part of the usual an he 
authentication of transfers of stocks and shares of incorporated 
companies. 

4, Designation of Witnesses.—As a further check, it was pro- (9-14) 
vided by 1579, c. 80, that all writings carrying any heritable right, 
and other deeds of importance, should be subscribed by the prin- 
cipal parties, if able to subscribe ; otherwise by two notaries before Glen, 1881, 
four witnesses specially douiinioa or distinguished. The sub- 
sequent practice extended this requisite of the designation of the 
witnesses (according to the plain intendment of the statute) to the 
case where the parties themselves subscribed; but the words 
of the Act were not clear in that particular; and when the wit- 
nesses were not specially designed in a deed, or perhaps not so 
much as named, the party founding on it was allowed, by the induig- 
ence of our judges, to condescend who the witnesses were ; which 
condescendence was to be instructed, either by the witnesses them- 
selves, if alive, or ex comparatione literarwm where they were 
deceased ; and had also subscribed as witnesses ; and this obtained tos Me a 
with respect to all deeds granted after this statute till the ‘Act of 9919. 
1681, which declared the omission of the designations not suppliable 
by any condescendence. Custom has construed obligations for 
sums exceeding £100 Scots to be obligations of importance, which 
. is probably founded on Act S., 8 June 1597, establishing that sum 
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as the standard beyond which payments were not allowed to be 
proved by witnesses. 

Notarial Execution.—In a divisible obligation, ¢g., for a sum 
of money, though exceeding £100, the subscription of one notary, 
on behalf of a person incapable of signing, was of old sufficient 
if the creditor restricted his claim to £100. But an obligation 
indivisible, eg., for performance of a fact, if not subscribed in 
terms of the statute, was void. When two notaries attested a deed 
for the granter, as was formerly the practice, the attestation or 


Henry, 1871,9 M. docquet, which required to be holograph of one of them, had specially 


503; Lrvine, 1892, 


19 R.458; Camp- to express that the granter gave them a mandate to sign; nor was 


bell, 189 5, 
32 Ss. L.R. 316. 
Birrel, M. 16846. 


it sufficient to mention this in the body of the writing. The attesta- 
tion of important deeds by two notaries and four witnesses—the 
pen being touched in token of mandate —is still competent; but 


37-8 Vc. 94,5. 41 it is superseded in practice by the procedure introduced in 1874, 


and Sch. 


1584, c. 133. 


37-8 V.c. 94,8. 41 
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Cieaine, 1879, 
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whereby any writing may, after being read over to the granter, be 
validly executed on his behalf, if he is unable to write, by one dis- 
interested notary or justice of the peace subscribing for him in his 
presence and by his authority, without the ceremony of touching 
the pen, before two witnesses; and the docquet, which must be 
holograph of the notary, must set forth the granter’s incapacity 
and authority and the reading over in presence of the witnesses. 
A parish minister may act as notary in his parish as regards all 
kinds of testamentary writings—an extension of an old custom 
recognised in the statutes. The statutory form of docquet is 
merely directory, but the docquet must state all that the statute 
specifically prescribes. The reading over was not essential until 
1874; and, though it was omitted, the onus lay on the impugners 
of the deed to show that the granter did not truly consent to it. 
A blind person, who can, may sign with his own hand; or, if he 
choose, subscribe notarially. 

5. Name of Writer: Subscription of Witnesses.—In every deed, 
the name of him who wrote it, with his dwelling-place or other 
mark of distinction, had formerly to be inserted... The witnesses 
had by the Act 1681 to subscribe as witnesses, and their names 
and designations had to be inserted in the body of the deed. All 
subscribing witnesses must know the granter or have credible 
information as to his identity, and either see him subscribe, or 
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hear him—not necessarily both at the same time—acknowledge Thomson, 1892, 
20 R. 59; 
his subscription, or be sufficiently informed by him of his acknow- eee Bank, 


19 R. 885; 
ledging it, otherwise they are declared punishable as accessory to Brock 1908, 
forgery. But technical flaws of this kind are not easily proved, Baird’s Trs, 
and, though proved, will be denied effect if the deed is onerous and Morrison 1862) 
has been delivered. Deeds, decrees, and other securities, and Crown 172 «7 
96, c. 15. 


charters and writs, consisting of more than one sheet, may be written 
by way of book, in place of the former custom of pasting together 
the several sheets, and signing the joinings on the margin, provided, 
in order to be probative, that each sheet be signed by the granter. sup, «. 24. 

It is no longer necessary that each page should be marked by 1920. c.89. 
its number, or that the testing clause should express the number ae 
of pages. 

6. Solemnities of Notarial Instruments.—Instruments of seisin (15, 17) 
were valid if they bore to be subscribed by one notary before a 1584, ¢. 4. 
reasonable number of witnesses, which was extended by practice to 
instruments of resignation. Two witnesses are deemed a reasonable Aberdeen Bp,, 
number to every deed that can be executed by one notary. In 
the obsolete instruments of seisin, of resignation ud remanentiam, 
and of intimation, the witnesses had to subscribe, and their names 1681, ¢. 5. 
and designations to be inserted in the instrument. Seisins were 1686, c. 17. 
allowed to be written bookwise—the notary attesting the number 
of leaves, and signing each leaf, with the witnesses. As the number Clark, M. 14333. 
of leaves was seldom condescended on or specified as the Act 
directed, an objection founded on that omission was repelled. But 
by a later A. S. not only was this condescendence required in 
seisins, but the marking of each page by its number. Notarial 17 Jan. 1756. 
instruments are authenticated like deeds in the ordinary way, but 


bear no date. The use of a motto by the notary is going out of 


fashion. 
Executions by Messengers. — Executions by messengers and 1540, ¢. 74. 


other officers of the law were at first valid, barely by affixing their 

stamp or signet, without subscription. The subscription of the 15092, c. 141. 
officer came to be required; then the subscription also of witnesses 1686, c. 4. 
was made necessary, and the necessity of stamping taken off. 

Now citations and executions may, except in cases of poinding, be 
attested by one witness, and in small debt cases need not as a rule 

be attested at all. Citations in bankruptcy, and of witnesses and 


Napier, M. 16899. 


L. Gray, M. 
16892. 
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jurors, do not require a witness. The Act 1681 requires also the 
designations of the witnesses in certain sorts of executions, viz., 
inhibition, interdiction, horning, arrestment, and executions for 
interrupting prescription in real rights. Executions, therefore, of 
summonses fall not under this Act, for the enumeration of some 
particulars implies the exclusion of all others. It is not necessary 
that the witnesses to a notarial instrument, or execution, see the 
notary or messenger sign; for they are called as witnesses to the 
transaction which is attested, and not to the subscription of the 


‘ person attesting. 


1) 


54-5 V. cc. 38, 39> 
amended 56-7 V- 
CAV chown 

Edw. VII. c. 8, 
$8..73-79. 


Mackintosh, 
1831, 9 S. 583. 


Mories, 1848, 
6 D. 97. 


7. Stamps.—A new requisite has been added to certain deeds 
since the Union for the benefit of the revenue. They must be 
executed on stamped paper, or parchment, paying a certain duty 
to the Crown, or in some cases adhesive stamps may be used by 
cancellation. Omitting any reference to the old Acts, cited by the 
author, it may be stated briefly here that the law has been con- 
solidated by Acts passed in 1891. The writs which require to be 
stamped are in the second of these scheduled in alphabetical order, 
with the sum exigible in each case; and special rules are also 
contained in the body of the statute. It is only possible here, 
however, to refer to some of the more general provisions and the 
way in which they have been construed. Each separate instrument 
recording a distinct matter must have a stamp, though more than 
one deed is written on the same piece of material. A stamp appro- 
priated to a special instrument is alone available for it, and is 
not available for any other. Most instruments are after-stampable 
(with retroactive effect), subject to penalty; but some of them 
escape the penalty if stamped within a certain number of days after 
execution or arrival in this country, or within fourteen days after 
the Commissioners of Inland Revenue have notified their opinion 
on the matter. Inland bills and notes, bills of lading, and powers 
of attorney cannot be after-stamped, and there are special rules 
regarding some other documents. If an instrument unstamped or 
imperfectly stamped is produced in Court, the blot should be 
notified to the judge, and the writ can only be put in evidence 
on payment of the sum due and penalties. Except in these circum- 
stances, no document requiring a stamp can be admitted in evidence 
without it, unless in criminal proceedings. But an unstamped writ 
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may be used in proof of a matter collateral to its own object, unless Broddelius, 1887, 
the collateral matter be itself established by what the writ is Matheson, 184, 
intended to record,—as tenancy by a receipt for rent. The ee 
Commissioners may be called on to give their opinion whether 
and to what amount an instrument is chargeable, subject to appeal mreoa, 1885, 
to the Court of Session. The Court for this purpose reads an CS dh 
instrument, not according to its mere form, but according to its 
substance. 

8. Date and Place of Signing: Granter’s Name.—The inserting (18, 6) 
of the time and place of subscribing, being a strong guard against 
forgery, was considered by Viscount Stair as essential to all deeds ; — re 


but the contrary is now law. No one who is privy to a fraudu- 1 eS 


lent entry of these particulars can take under the deed. It is iW A pp. ‘s 
no objection that the date is a Sunday. The granter’s name 
and designation are essential, not properly as solemnities, but 
because without them the writing would be anonymous and void 
as evidence. 

Blank Bonds.—Bonds were, by our ancient practice, frequently 
executed without filling up the creditor’s name; and they passed 
from hand to hand, like notes payable to the bearer. But as there 
was no method for the creditor of a person possessed of these to 
secure them for his payment, all writings taken blank in the 
creditor’s name are declared null, as covers to fraud, with the 1696, ¢. 25. 
exception of indorsations of bills of exchange, the notes of any g raw. vitc.69, 
trading company, and debentures of incorporated companies. To ~ oom 
these statutory exceptions may be added the bills and notes them- 
selves, and many other mercantile documents, which by custom Dixon, 1856, 


3 Macq. 1; Good- 


: . . nd pass from hand to hand, by win, 1 Ap. Cas 
are drawn blank or to bearer and p » DY The: Beet 


delivery or indorsation and delivery, without assignation. ee 
9. Privileged Writs.—Certain privileged writings are admissible (22-24) 
Sup. s. 4. 


as evidence though wanting the full solemnities of probative 74,;19-20 v.c. 

a 56, s. 88; 57-8 V. 

authentication. Besides the writs excluded from the scope of ¢, 60,88. 24, 6045 
25-6 V. c. 89, 


1579, c. 80, as not being of great importance, and some writs Be 
privileged by modern statutes, these are—(1) Holograph deeds Frc, 
(written and signed by the granter himself or written and signed ie 16 Me Toe 
by his authorised agent), which are probative without witnesses. Bone ae 850. 
A deed is holograph where the substantials of it are written by the Carmichael’ 
granter to the extent of the matter so written. Thedatée of NOGwe 


37-8 V.c. 94, 
s. 40. 


Gavine’s T'r., 
1883, 13 R. 448. 
Harvey, 1904, 
6 F. 511. 


Skinner, 1883, 
11 R. 88; Goldie, 
1885, 13 R. 138. 


Burnie’s Trs., 
1894, 21 R. 1015. 
Yoley, 1904, 

6 IF. 365. 

See Murray, 
1910, 2 S.L.T. 388. 


Cranston, 1890, 
17 R. 410. 
1669, c. 9. 


See s. 19 anf. 


Ker, 1708, M. 
16968. 


Young’s Trs., 
1864, 3 M. 10 
Rutherford’s 
Trs., 1907, S.C. 
1280. 


. 


Nasmyth, 1821, 
18. Ap. 65. 


M‘Adie, 1883, 

10 R.741; Rhind, 
1860, 3 Macq. 
643; National 
Bank, 1892, 19 R. 
885; Kinnin- 
mont, 1892, 

20 R. 128. 
Stewart, M. 
16911. 
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holograph writing—except a bill of exchange, a promissory note, 
an acknowledgment of intimation of an assignation, and a testa- 
mentary writing, all of which are held, in the absence of contrary 
evidence, to be of the date they bear—can be proved by the granter's 
own assertion, in prejudice of his creditors, but must be supported 
by other adminicles. A signed writing not holograph may be 
adopted as such by a signed docquet or other writ which is 
holograph. A holograph writ is unavailing if not subscribed, unless 
it be a postscript to a signed will, or otherwise associated with the 
granter’s signature. The apparently exceptional case of onerous inter 
vivos deeds which have been acted on is accounted for by the doctrine 
of personal bar. Unless the writ state in gremio that it is holograph, 
the onus of proving it to be so lies on the party offering it in 
evidence. Holograph obligations lose their privileges after twenty 
years. (2) Testaments and writings of a testamentary nature are 
not, as was once thought, valid, in spite of not being quite formally 
authenticated, on the mere plea of having been executed where men 
of skill in business cannot be had. But if a testator in a trust-deed 
direct his trustees to give effect to documents expressive of his will, 
though informally authenticated, these will be given effect to though 
not probative; conversely, a testator may effectually prescribe to 
himself in a general settlement greater formality in relative writs 
than the law requires. (3) Discharges to tenants are sustained with- 
out witnesses, originally, perhaps, from their presumed rusticity or 
ignorance in business ; and the same privilege applies to receipts for 
sums not greater than £100 Scots, and for feu-duties and probably 
other periodical payments, and in regard to receipts and discharges 
in re mercatorid. (4) Missive letters in ve mercatorid, commissions, 
and fitted accounts in the course of trade, promissory notes, and 
bills of exchange, though not holograph, are, from the favour of 
commerce, sustained without probative authentication. (5) Writings 
executed by arbiters during the proceedings—such as prorogations 
and devolutions —being quasi-judicial acts, do not require to be 
tested or holograph. (6) Transfers of stocks and shares are usually 


. authenticated by the signature and seal of the granter and the 


signature of one witness. (7) In various special cases writs are by 


statute declared to be primdé facie evidence with much less than the 
probative solemnities. In all these cases, except (1) and (7), the 
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writ is improbative, and the authenticity, if questioned, must be 
supported by the party founding on the writ, on whom the onus 
proband: naturally lies. 


19. Solemnities of Deeds signed in a Foreign Country.—As for (39, 40) 
the solemnities essential to deeds signed in a foreign country, See also inf. 4, 
when they come to receive execution in Scotland, it is a general ee 
Tule that no laws can be of authority beyond the dominions of the 
lawgiver. Hence, in strictness, no deed, though perfected according 
to the law of the place where it is signed, can have effect in another 
country where different solemnities are required to a deed of that 
sort. But this rigour is so softened ex comitate, by the common Junquet, M. 
consent of nations, that all personal obligations, granted according ae 
to the law of that country where they are signed, or the lea domicilii 
of the granter, are effectual everywhere; which obtains even in 
obligations to convey heritage. Conveyances themselves, if they are Cunningham, 


of heritable subjects, and inter vivos, must be perfected according to Trs., 1861, 23 D. 
Ole. 


the law of the country where the heritage lies, and from which it E, Dalkeith, M. 
cannot be removed; but a conveyance of moveables, which have pee 
no fixed seat, and are therefore said to follow the owner, if it be 

perfected according to the lex loci actus or lew domicilii, will receive 

execution in Scotland, and a testamentary writing is now effectual 313 Ve. 10h 
as regards Scottish heritable as well as moveable estate, if executed Trs, 10 M. 627. 
according to the forms of the country in which it is made, or the Inf. 4, 4s, 9. 
lex domicilit of the testator. There are special statutory rules in the Wills Act, 1861, 


case of British subjects. Act, 1861 


20. Delivery.—A writing, while the granter keeps it under his (43) 
own power or his doer’s, has no force; it becomes obligatory only Fife Association, 
after it is delivered, with the granter’s consent, to the grantee 
himself, or found in the hands of a third person. As to which last, 
the following rules are observed, subject to the general rule that 
the footing on which a document is possessed is a question of fact 
to be determined according to all the circumstances, as eiseloned by Maule, 1830, 
a proof at large :—A deed found in the hands of one who is doer, 

i.e., agent, both for the granter and grantee, is presumed bone 
been put in his hands as doer for the grantee. The presumption is St. 4, 42,8. 
also for delivery if the deed, being onerous, appears in the hands 


i rang’ both, and against delivery of a gratuitous Richardson, 
of one who is a stranger to : ag 4 g Richardson, 


Mair, 1850, 
12 D. 748. 
Hay, M. 12378. 


Cowan, M. 12379. 


1696, c. 25. 


M‘Aslan, 1859, 
2D yoll 


(44) 


Aikenhead, M. 
16994, 


L. Lindores, M. 
6126; but see 
Jarvie’s Trs., 
1887, 14 R. 411. 


Hadden, M. 
16997. 
Cormack, 1829, 
7 Sh. 868. 

Dick, M. 6548. 
Life Ass., 1886, 
13 R. 910. 
Simpson, M. 
17007 ; Robert- 
son’s Trs., 1873, 
hveroaes 
Bruce, M. 11185. 
Tennant, 1869, 
7 M. 936; 
Stewart, 1883, 


10 R. 463 ; Obers, 


1897, 24 R. 719; 
Cameron's Trs., 
1907, S.C. 407. 


‘Thomson ; 


Byles; Hamilton; 


Chalmers. 


45-6 V. c. 61. 
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deed in the like case. Where a deed is deposited in the hands of 
a third person, the terms of depositation may be proved by the 
oath of the depositary, unless where they are reduced into writing. 
A deed appearing in the custody of the grantee himself is con- 
sidered as his absolute right, in the sense that the granter is not 
allowed to prove that it was granted in trust, otherwise than by a 
written declaration signed by the trustee, or by his oath; but the 
question whether there had been actual delivery to him is not 
solved by his merely being in possession, and may be elucidated by 
proof at large. 

21. Deeds Effectual without Delivery.—The following deeds are 
effectual without delivery :—(1) Writings containing a clause dis- 
pensing with the delivery. These are of the nature of revocable 
or testamentary deeds where the death of the granter is equivalent 
to delivery, because after death ‘there can be no _ revocation. 
(2) Deeds in favour of children, even natural ones ; for parents are 
the proper custodiers or keepers of their children’s writings. For 
a similar reason, postnuptial settlements by the husband to the 
wife need no delivery. (3) Rights which are not to take effect till 
the granter’s death, or even where he reserves an interest to himself 
during his life; for it is presumed he holds the custody of these 
merely to secure to himself such reserved interest. (4) Deeds that 
the granter lay under an antecedent natural obligation to execute, 
eg., rights granted to a cautioner for his relief. (5) Mutual 
obligations, ¢.g., contracts ; for every such deed, the moment it is 
executed, is a common evident to all the parties contractors. 
Lastly, the publication of a writing, in its nature irrevocable, by 
registration may be equivalent to delivery. 


BILLS OF ExcHANGE, NOTES, AND CHEQUES 


The law relating to bills of exchange, promissory notes, and 
cheques, with the exception of the rules relating to Bankruptey 
(inf. 4, 14), Stamps (sup. s. 7), Companies (inf. 3, 3, 104), Summary 
Diligence (inf. on next page), and Prescription (inf. 3, 7, 11) has 
been codified in the Bills of Exchange Act, 1882,—the first of the 
codes. That statute applies to the three kingdoms; adopts in 
some cases the old Scots in preference to the English rules, and 
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vice versd ; and only in a very few sections allows the Scots law to 
remain distinct from the law of the other parts of the realm. The 
code is printed below, with a note of cases. Those cases which 
were decided before the passing of the Act are cited merely as 
illustrative of the common law on which the code is based. 

It may be premised that the utility of these documents lies in 
their negotiability. This is described in the 38th section. It 
enables them to be treated as so many bags of coin. It is in strong 
contrast to mere assignability ; for the assignee merely “utitur jure 
auctoris,” while the transferee of a bill or note may have a higher 
right than the transferor had. 

Bills and notes differ in respect that certain sections of the code 
apply to the former, not to the latter; that a bill may be accepted, 
while a note cannot be made, conditionally; that a bill may be 
accepted payable only ata particular place, while in a note that would 
be an invalidating condition ; and that the acceptor and payee of a 
bill are remote parties, while the maker and payee of a note are 
immediate parties. In other respects bills and notes (with the 
necessary modifications in nomenclature) are treated alike. 

The rules (referred to above) relating to Summary Diligence, 
which are preserved unaffected by the Act (s. 98), are briefly 
these :— 

17. Summary Diligence.—The privileges superadded to bills by 
ancient statute are, that, though by their form they can have no 
clause of registration, yet, if duly protested, the protests, with the 
bills prefixed, are registrable within six months after the date of the 
bills, in case of not-acceptance, or within six months after the term 
of payment, in the case of not-payment, in the Books of Council 
and Session or Sheriff Court ; which registration is made the founda- 
tion of summary diligence, either against the drawer or indorser in 
the case of not-acceptance, or against the acceptor in case of not- 
payment (1681, ¢. 20). This statute is extended by 1696, c. 36, to 
inland bills. After acceptance, summary diligence lay against no 
other than the acceptor; the drawer and indorser had to be pursued 
by an ordinary action; but this was altered by an Act passed in 
1772, unless the indorsation was without recourse. The same 


Hg ss. 53, 96, 


See Bank of 
England. [1891] 
A.C. (L. Her- 
schell, at p. 145). 


S. 89. 
Ss. 19, 83. 
Ss. 21, 30. 


S. 89. 


(38, 36) 


Sommerville, 
1898, 25 R. 524; 
Neill, 1902, 4 F. 
625 (place of 
presentment). 


statute, made perpetual in 1783, extended the remedy to promissory 2 a IM. 72, 
notes. It is only the principal sum in the bill, and interest, that 2: 23 Keo. IIL. c. 18, 
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can be charged for summarily. The exchange when it is not 
Sup. 12a. included in the draft, the re-exchange incurred by suffering the 

bill to be protested and returned, and the expense of diligence, 

must all be recovered by an ordinary action ; because these are not 

liquid debts, and so must be previously constituted ; but in the case 
1681, c. 20. of suspension they may be added to the charge. 

(37, 28, 24) 17A. Bills to which Summary Diligence is denied.—In order 
to carry the privilege of summary diligence, a bill or note must be 
ew facie regular, and require no extrinsic proof of the debtor’s 

ec liability. It may be regular though signed notarially, or by a 
1208. partner in a firm name. It is not regular if unsigned, or plainly 
forged, or signed by initials or mark, or ex facie vitiated «n essentialbus, 
or accepted conditionally. The necessity for extrinsic proof is 
apparent and is fatal to the privilege, where the fact of a signer’s 
procuration is not notorious, or where there is an erasure in the 
date or a tear through the document. Probably summary diligence 


EOS is not competent on a dishonoured cheque. 
Diligence, p.: 


45 & 46 Vict., C. 61 


An Act to codify the Law relating to Bills of Exchange, Cheques, 
and Promissory Notes.—[18th August 1882.] 


Be it enacted by the Queen’s most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament assembled, and by the 
authority of the same, as follows: 


PART I.—PRELIMINARY 

1. Short Title.—This Act may be cited as the Bills of Exchange 

Act, 1882. 
SL 2. Interpretation of Terms.—In this Act, unless the context 

otherwise requires— 

“ Acceptance” means an acceptance completed by delivery or 

notification. 
“Action” includes counter claim and set off. 


Pati: ; 
“Banker” includes a body of persons whether incorporated or 
not who carry on the business of banking. 
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“Bankrupt” includes any person whose estate is vested in a 
trustee or assignee under the law for the time being in force 
relating to bankruptcy. 
“Bearer” means the person in possession of a bill or note which s.sQ). 
is payable to bearer. 
“Bill” means bill of exchange, and “note” means promissory ss. 3,83, 73. 
note. 
“Delivery” means transfer of possession, actual or constructive, S21; Miller, 
from one person to another. mere 
“ Holder” means the payee or indorsee of a bill or note who is 
in possession of it, or the bearer thereof. 
“Tndorsement” means an indorsement completed by delivery. gs. 32, 21. 
“Issue” means the first delivery of a bill or note, complete in Be. 12,12 
form to a person who takes it as a holder. A.C. 90. 
“Person” includes a body of persons whether incorporated or 
not. 
“Value” means valuable consideration. S227, 
“Written” includes printed, and “writing” includes print. 


Part II].—BImis or EXCHANGE 
Form and Interpretation 


3. Bill of exchange defined.—(1.) A bill of exchange is an Hamilton, | 


unconditional order in writing, addressed by one person to another, 
signed by the person giving it, requiring the person to whom it is Walker's Trs, 


1880, 7 R. H.L. 


. fixed or determinable future 85. 
addressed to pay on demand or at a Fy con, 1856, 3 


3 . : “ ified Macq.1; Spiers 
time a sum certain in money to or to the order of a specified rik eee 


person, or to bearer. ¢ 
(2.) An instrument which does not comply with these conditions, Lawson’s Ex's., 


: ih 1907, S.C. 1353. 
or which orders any act to be done in addition to the payment of 
money, is not a bill of exchange. 
(3.) An order to pay out of a particular fund is not uncon- Boyse, 33 Ch. D. 
si f 612, 
ditional within the meaning of this section; but an unqualified 
: an indicati ti : Glen, 1901, 3 F. 
order to pay, coupled with (a) an indication of a particular fund Gin 
out of which the drawee is to reimburse himself or a particular 
i i i ‘ facfarl 
account to be debited with the amount) or (0) oSuon of the hrs ao 
transaction which gives rise to the bill, is unconditional. 


Ss. 45 (4), 89. 


2 B.C. 514-5, 
and cases there. 


Ss. 7 (3), 41 (2 (a), 
46 (2 (6)), 50 2 (e)). 


Ss. 3 (1), 20. 


Ss. 15, 19 @). 


Ss. 5, 3 (1). 
Macdonald, 1872, 
10 M. 984. 


See old law, 
Thomson, 1867, 
5 M. 344. 


Bank of Eng- 
land, [1891] A.C. 
107; Clutton, 
[1897] A.C. 90; 
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(4.) A bill is not invalid by reason— 

(a.) That it is not dated ; 

(b.) That it does not specify the value given, or that any value 

has been given therefor ; 

(c.) That it does not specify the place where it is drawn or the 

place where it is payable. 

4, Inland and foreign bills.—(1.) An inland bill is a bill which 
is or on the face of it purports to be (a) both drawn and payable 
within the British Islands, or (2) drawn within the British Islands 
upon some person resident therein. Any other bill is a foreign bill. 

For the purposes of this Act “British Islands” mean any part 
of the United Kingdom of Great Britain and Ireland, the islands of 
Man, Guernsey, Jersey, Alderney, and Sark, and the islands adjacent 
to any of them being part of the dominions of Her Majesty. 

(2.) Unless the contrary appear on the face of the bill the holder 
may treat it as an inland bill. 

5. Effect where different parties to bill are the same person.— 
(1.) A bill may be drawn payable to, or to the order of, the drawer ; 
or it may be drawn payable to, or to the order of, the drawee. 

(2.) Where in a bill drawer and drawee are the same person, 
or where the drawee is a fictitious person or a person not having 
capacity to contract, the holder may treat the instrument, at his 
option, either as a bill of exchange or as a promissory note. 

6. Address to drawee.—(1.) The drawee must be named or 
otherwise indicated in a bill with reasonable certainty. 

(2.) A bill may be addressed to two or more drawees whether 
they are partners or not, but an order addressed to two drawees in 
the alternative or to two or more drawees in succession is not a bill 
of exchange. 

7. Certainty required as to payee. —(1.) Where a bill is not 
payable to bearer, the payee must be named or otherwise indicated 
therein with reasonable certainty. 

(2.) A bill may be made payable to two or more payees jointly, 
or it may be made payable in the alternative to one of two, or one 
or some of several payees. A bill may also be made payable to the 
holder of an office for the time being. 

(3.) Where the payee is a fictitious or non-existing person the. 
bill may be treated as payable to bearer. 


North and South Wales Bank, [1908] A.C. 137; Kepitigalla Estates, [1909] 2 K.B. 1010. 
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8. What bills are negotiable. —(1.) When a bill contains words 8s. 31-38; 
prohibiting transfer, or indicating an intention that it should not sages em 
be transferable, it is valid as between the parties thereto, but is not 
negotiable. 

(2.) A negotiable bill may be payable either to order or to bearer. Glen, 1901, 33 

(3.) A bill is payable to bearer which is expressed to be so g 34. 
payable, or on which the only or last indorsement is an indorsement 
in blank. 

(4.) A bill is payable to order which is expressed to be so Cabeae 
payable, or which is expressed to be payable to a particular person, 
and does not contain words prohibiting transfer or indicating an 
intention that it should not be transferable. 

(5.) Where a bill, either originally or by indorsement, is 
expressed to be payable to the order of a specified person, and not 
to him or his order, it is nevertheless payable to him or his order 
at his option. 

9. Sum payable.—(1.) The sum payable by a bill is a sum. 30). 
certain within the meaning of this Act, although it is required to 


be paid— 
(a.) With interest. Valianco, 1879, 
(0.) By stated instalments. oe 


(c.) By stated instalments, with a provision that upon default in {3M Sy10, 


payment of any instalment the whole shall become due. 
(d.) According to an indicated rate of exchange or according §. 72 (4). 
to a rate of exchange to be ascertained as directed by 
the bill. 
(2.) Where the sum payable is expressed in words, and also in § Ae oe 
figures, and there is a discrepancy between the two, the sum denoted 
by the words is the amount payable. 
(3.) Where a bill is expressed to be payable with interest, unless Ss. 12, 13 2), 20. 
the instrument otherwise provides, interest runs from the date of 
the bill, and if the bill is undated from the issue thereof. 
10. Bill payable on demand. —(1l.) A bill is payable ons.3(). 
demand — . 
(a.) Which is expressed to be payable on demand, or at sight, or 
on presentation ; or 
(b.) In which no time for payment is expressed. Gatty, 2 Bx D. 
(2.) Where a bill is accepted or indorsed when it is he it 


S. 3 (1). 


Ss. 14, 65. 


Gibson, L.R. 
4 Ch. 662. 


Alexander, 
16 Q.B. 333. 


Ss. 2, 17, 


S. 29. 


Roberts, 12 C.B., 
at p. 778, 


Gatty, 2 Ex. 
Div. 265; Royal 
Bank, [1894] 


2 Q.B. 715. 
Ss. 10, 45 (1). 


Kennedy, [1894] 
2 Q.B. 759. 
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shall, as regards the acceptor who so accepts, or any indorser who so 
indorses it, be deemed a bill payable on demand. 

11. Bill payable at a future time.—A bill is payable at a 
determinable future time within the meaning of this Act which 
is expressed to be payable— 

(1.) At a fixed period after date or sight. 

(2.) On or at a fixed period after the occurrence of a specified 
event which is certain to happen, though the time of 
happening may be uncertain. 

An instrument expressed to be payable on a contingency is not 

a bill, and the happening of the event does not cure the defect. 

12. Omission of date in bill payable after date.—Where a bill 
expressed to be payable at a fixed period after date is issued 
undated, or where the acceptance of a bill payable at a fixed period 
after sight is undated, any holder may insert therein the true date 
of issue or acceptance, and the bill shall be payable accordingly. 

Provided that (1) where the holder in good faith and by mistake 
inserts a wrong date, and (2) in every case where a wrong date is 
inserted, if the bill subsequently comes into the hands of a holder 
in due course the bill shall not be avoided thereby, but shall 
operate and be payable as if the date so inserted had been the 
true date. 

13. Ante-dating and post-dating. —(1.) Where a bill or an 
acceptance or any indorsement on a bill is dated, the date shall, 
unless the contrary be proved, be deemed to be the true date of the 
drawing, acceptance, or indorsement, as the case may be. 

(2.) A bill is not invalid by reason only that it is ante-dated or 
post-dated, or that it bears date on a Sunday. 

14, Computation of time of payment.—Where a bill is not. 
payable on demand the day on which it falls due is determined 
as follows : 

(1.) Three days, called days of grace, are, in every case where 
the bill itself does not otherwise provide, added to the time of 
payment as fixed by the bill, and the bill is due and payable 
on the last day of grace: Provided that— 

(a.) When the last day of grace falls on Sunday, Christmas 
Day, Good Friday, or a day appointed by Royal procla- 
mation as a public fast or thanksgiving day, the bill is, 
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except in the case herein-after provided for, due and 
payable on the preceding business day : 
(b.) When the last day of grace is a bank holiday (other 
than Christmas Day or Good Friday) under the Bank 
Holidays Act, 1871, and Acts amending or extending it, 345 V0. 10 
or when the last day of grace is a Sunday and the second s.8; 43-4" ee 17. 
day of grace is a Bank Holiday, the bill is due and 
payable on the succeeding business day. 

(2.) Where a bill is payable at a fixed period after date, after Campbell, 
sight, or after the happening of a specified event, the time of °™™ 2” 
payment is determined by excluding the day from which the 
time is to begin to run and by including the day of 
payment. 

(3.) Where a bill is payable at a fixed period after sight, the gs, 49, 43, 51, 
time begins to run from the date ofthe acceptance if the bill 
be accepted, and from the date of noting or protest if the bill 
be noted or protested for non-acceptance, or for non-delivery. 

(4.) The term “month” in a bill means calendar month. 

15. Case of need.—The drawer of a bill and any indorser may gg 4, 47, 65.68, 

insert therein the name of a person to whom the holder may resort 
in case of need, that is to say, in case the bill is dishonoured by 
non-acceptance or non-payment. Such person is called the referee 
in case of need. It is in the option of the holder to resort to the 
referee in case of need or not as he may think fit. 

16. Optional stipulations by drawer or indorser.—The drawer 

of a bill, and any indorser, may insert therein an express 
stipulation— 

(1.) Negativing or limiting his own liability to the holder ; 1 B.C, 424, 

(2.) Waiving as regards himself some or all of the holder’s gq. 39.59, 

duties. 

17. Definition and requisites of acceptance.—(1.) The accept- Ss. 54. 

ance of a bill is the signification by the drawee of his assent to the 
order of the drawer. 

(2.) An acceptance is invalid unless it complies with the follow- 


ing conditions, namely : 


(a.) It must be written on the bill and be signed by the drawee. ss. 11), O15 j 


The mere signature of the drawee without additional words is 1890,7 R. HLL: 85. 


sufficient. 
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(b.) It must not express that the drawee will perform his 
promise by any other means than the payment of money. 
18. Time for acceptance.—A bill may be accepted— 


8. 20. (1.) Before it has been signed by the drawer, or while otherwise 
incomplete : 

Ss. 14, 42, 43, (2.) When it is overdue, or after it has been dishonoured by a 

5, 47. 


previous refusal to accept, or by non-payment : 

(3.) When a bill payable after sight is dishonoured by non- 
acceptance, and the drawee subsequently accepts it, the 
holder, in the absence of any different agreement, is entitled 
to have the bill accepted as of the date of first presentment to 
the drawee for acceptance. 

19. General and qualified acceptances.—(1.) An acceptance is 
either (a) general or (}) qualified. 

S. 44. (2.) A general acceptance assents without qualification to the 
order of the drawer. A qualified acceptance in express terms varies. 
the effect of the bill as drawn. 

In particular an acceptance is qualified which is— 


Smith, 30, (a.) conditional, that is to say, which makes payment by the 
acceptor dependent on the fulfilment of a condition therein 
stated : 

(b.) partial, that is to say, an acceptance to pay part only of the 
amount for which the bill is drawn: 

Rowe, 2 Bligh, (c.) local, that is to say, an acceptance to pay only at a particular 
specified place : 

Meyer, [1891] An acceptance to pay at a particular place is a general accept- 
ance, unless it expressly states that the bill is to be paid there 
only and not elsewhere : 

Russell, 14 Q.B. (d.) qualified as to time : 

(e.) the acceptance of someone or more of oe drawees, but notof all. 

ne 20. Inchoate instruments.—(1.) Where a simple signature on a 


Smith, (1907) blank stamped paper is delivered by the signer in order that it may 


Jackson, 1875, be converted into a bill, it operates as a primd facie authority to fill 


ee 1869, it up as a complete bill for any amount the stamp will cover, using 


if 9 
Son Avie 11896] the signature for that of the drawer, or the acceptor, or an indorser ; 
Russell, 1897, 
ED ie and in like manner, when a bill is wanting in any material particu- 
M‘Donald, 1872 


10 M. 984. ’ Jar, the person in possession of it has a primd facie authority to fill © 
M‘Meekin, 188], 
8 R. 587. up the omission in any way he thinks fit. 
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(2.) In order that any such instrument when completed may be 
enforceable against any person who became a party thereto prior 
to its completion, it must be filled up within a reasonable time, and Anderson, 1898, 


5 ss 4 3 , 1¥.90; Maclear, 
strictly in accordance with the authority given. Reasonable time 1899, 1 F. 380; 

f : : C Glenie, (1908) 
or this purpose is a question of fact. 1 K.B. 263. 


Provided that if any such instrument after completion is nego- s. 29 
tiated to a holder in due course it shall be valid and effectual for all eee Te 
purposes in his hands, and he may enforce it as if it had been filled 

up within a reasonable time and strictly in accordance with the Montague, 22 
authority given. Bee Sh 

21. Delivery.—(1.) Every contract on a bill, whether it be s.2; Martini, 

the drawer’s, the acceptor’s, or an indorser’s, is incomplete and 181 6 Ha 
revocable, until delivery of the instrument in order to give effect 
thereto. 
Provided that where an acceptance is written on a bill, and the 
drawee gives notice to or according to the directions of the person 
entitled to the bill that he has accepted it, the acceptance then 
becomes complete and irrevocable. 
(2.) As between immediate parties, and as regards a remote 
party other than a holder in due course, the delivery— 

(a.) in order to be effectual must be made either by or under the 
authority of the party drawing, accepting, or indorsing, as the 
case may be: 

(b.) may be shown to have been conditional or for a special oe 
purpose only, and not for the purpose of transferring the 1874,1 R. 1003. 
property in the bill. 

But if the bill be in the hands of a holder in due course a valid 8. 29. 

delivery of the bill by all parties prior to him so as to make them 
liable to him is conclusively presumed. 

(3.) Where a bill is no longer in the possession of a party 

who has signed it as drawer, acceptor, or indorser, a valid and 
unconditional delivery by him is presumed until the contrary is 


proved. 


Capacity and Authority of Parties See nee 
22, Capacity of Parties.—(1.) Capacity to incur liability as a (Ry? 
party to a bill is co-extensive with capacity to contract. 1 He cto 

Provided that nothing in this section shall enable a corporation 2 Rdg Me 


S. 54 (2), 


Ss. 54-56 ; 
Walker's Trs., 


1880, 7 R. H.L, 85. 


Paterson, 1891, 
R. 403. 


Ss. 54 (2 (a), 60. 


Paterson, sup. 
Colonial Bank, 
[1906] A.C. 559 ; 
British Linen 
Co., 1906, 8 F. 
704. 


Keechans, 1893, 
21 R.75 (caution). 
London & R. 
Plate Bank, 
(1895] 1 Q.B. 7 
Kepitigalla Co., 
[1909] 2 K.B. 
1010. 
Mackenzie, 1881, 
8 R. H.L. 8 


oli. Of 


eng [1893] 
A, Ont 170; Odell, 
19 Q.B. D. 223 ; 
Union Bank, 
1873, 11 M. 499. 


S. 31 (5); Nee: 
1837, 15 S. 1012; 
Brown, 1875, 
2k. 615; Dutton, 
L.R. 6 Q.B. 361. 
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to make itself liable as drawer, acceptor, or indorser of a bill unless 
it is competent to it so to do under the law for the time being 
in force relating to corporations. 

(2.) Where a bill is drawn or indorsed by an infant, minor, or 
corporation having no capacity or power to incur liability on a bill, 
the drawing or indorsement entitles the holder to receive payment 
of the bill, and to enforce it against any other party thereto. 

23. Signature essential to liability.—No person is liable as 
drawer, indorser, or acceptor of a bill who has not signed it as 
such: Provided that 

(1.) Where a person signs a bill in a trade or assumed name, he 
is liable thereon as if he had signed it in his own name : 

(2.) The signature of the name of a firm is equivalent to the 
signature by the person so signing of the names of all persons 
liable as partners in that firm. 

24. Forged or unauthorised signature.—Subject to the provi- 
sions of this Act, where a signature on a bill is forged or placed 
thereon without the authority of the person whose signature it 
purports to be, the forged or unauthorised signature is wholly 
inoperative, and no right to retain the bill or to give a discharge 
therefor or to enforce payment thereof against any party thereto 
ean be acquired through or under that signature, unless the party 
against whom it is sought to retain or enforce payment of the bill 
is precluded from setting up the forgery or want of authority. 

Provided that nothing in this section shall affect the ratification 
of an unauthorised signature not amounting to a forgery. 

25. Procuration signatures.—A signature by  procuration 
operates as notice that the agent has but a limited authority to 
sign, and the principal is only bound by such signature if the 
agent in so signing was acting within the actual limits of his 
authority. 

26. Person signing as agent or in representative capacity.— 
(1.) Where a person signs a bill as drawer, indorser, or acceptor, 
and adds words to his signature, indicating that he signs for or 
on behalf of a principal, or in a representative capacity, he is not 
personally liable thereon; but the mere addition to his signature 
of words describing him as an agent, or as filling a representative 
character, does not exempt him from personal liability. 
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(2.) In determining whether a signature on a bill is that of the 
principal or that of the agent by whose hand it is written, the 
construction most favourable to the validity of the instrument shall 
be adopted. 


The Consideration for a Bill 


27. Value and holder for value.—(1.) Valuable consideration 
for a bill may be constituted by— Law, 1876, 3 R. 
1192; Downie, 


(a.) Any consideration sufficient to support a simple contract ; 1898, '6S.L.T. 172. 
Gibson, 1842, 


(6.) An antecedent debt or liability. Such a debt or liability }, 1B. Bene aoe 
is deemed valuable consideration whether the bill is payable 10a ioh 
on demand or at a future time. 18. HL 1 

(2.) Where value has at any time been given for a bill the holder 
is deemed to be a holder for value as regards the acceptor and all 
parties to the bill who became parties prior to such time. 

(3.) Where the holder of a bill has a lien on it, arising either Inf. 3, 4,8 (4); 
from contract or by implication of law, he is deemed to be a holder eater ol 
for value to the extent of the sum for which he has a lien. 

28. Accommodation bill or party.—(1.) An accommodation s By Se 50 
party to a bill is a person who has signed a bill as drawer, acceptor, 
or indorser, without receiving value therefor, and for the purpose 
of lending his name to some other person. 

(2.) An accommodation party is liable on the bill to a holder for mGregor, 1831, 
value ; and it is immaterial whether, when such holder took the bill, 
he knew such party to be an accommodation party or not. 

29. Holder in due course.—(1.) A holder in due course is a Ss.3, 64. 
holder who has taken a bill, complete and regular on the face of it, 
under the following conditions ; namely, 

(a.) That he became the holder of it before it was overdue, and §s. 14, 36 (3), 74. 

without notice that it had been previously dishonoured, if 
such was the fact : 

(v.) That he took the bill in good faith and for value, and that See 
at the time the bill was negotiated to him he had no notice Lewis ae 
of any defect in the title of the person who negotiated it. 

(2.) In particular the title of a person who negotiates a bill is Ss. 31-38. 

defective within the meaning of this Act when he obtained the 
bill, or the acceptance thereof, by fraud, duress, or force and fear, Renwick, 1891, 


or other unlawful means, or for an illegal consideration, or when he 


B. 224. 
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negotiates it in breach of faith, or under such circumstances as 
amount to a fraud. 

(3.) A holder (whether for value or not), who derives his title 
to a bill through a holder in due course, and who is not himself a 
party to any fraud or illegality affecting it, has all the rights of that 
holder in due course as regards the acceptor and all parties to the 
bill prior to that holder. 

30. Presumption of value and good faith.—(1.) Every party 
whose signature appears on the bill is primd facie deemed to have 
become a party thereto for value. 

(2.) Every holder of a bill is prima facie deemed to be a holder 
in due course ; but if in an action on a bill it is admitted or proved 
that the acceptance, issue, or subsequent negotiation of the bill is 
affected with fraud, duress, or force and fear, or illegality, the 
burden of proof is shifted, unless and until the holder proves that, 
subsequent to the alleged fraud or illegality, value has in good 
faith been given for the bill. 


Negotiation of Bills 

31. Negotiation of bill.—(1.) A bill is negotiated when it is 
transferred from one person to another in such a manner as to 
constitute the transferee the holder of the bill. 

(2.) A bill payable to bearer is negotiated by delivery. 

(3.) A bill payable to order is negotiated by the indorsement of 
the holder completed by delivery. 

(4.) Where the holder of a bill payable to his order transfers 
it for value without indorsing it, the transfer gives the transferee 
such title as the transferor had in the bill, and the transferee 
in addition acquires the right to have the indorsement of the 
transferor. 

(5.) Where any person is under obligation to indorse a bill in a 
representative capacity, he may indorse the bill in such terms as to 
negative personal liability. 

32. Requisites of a valid indorsement.—Ai: indorsement in 
order to operate as a negotiation must comply with the following 
conditions, namely :— 

(1.) It must be written on the bill itself and be signed by the 
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indorser. The simple signature of the indorser on the Dill, 
without additional words, is sufficient. 

An indorsement written on an allonge, or on a “copy” of a 
bill issued or negotiated in a country where “copies” are 
recognised, is deemed to be written on the bill itself. 

(2.) It must be an indorsement of the entire bill. A’ partial 
indorsement, that is to say, an indorsement which purports to 
transfer to the indorsee a part only of the amount payable, or 
which purports to transfer the bill to two or more indorsees 
severally, does not operate as a negotiation of the bill. 

(3.) Where a bill is payable to the order of two or more payees 
or indorsees who are not partners ali must indorse, unless the 
one indorsing has authority to indorse for the others. 

(4.) Where, in a bill payable to order, the payee or indorsee is 
wrongly designated, or his name is misspelt, he may indorse 
the bill as therein described, adding, if he think fit, his proper 
signature. 

(5.) Where there are two or more indorsements on a bill, each 
indorsement is deemed to have been made in the order in 
which it appears on the bill, until the contrary is proved. 

(6.) An indorsement may be made in blank or special. It may 
also contain terms making it restrictive. 

33. Conditional indorsement.—Where a bill purports to be 
indorsed conditionally the condition may be disregarded by the 
payer, and payment to the indorsee is valid whether the condition 
has been fulfilled or not. 

34, Indorsement in blank and special indorsement.—(1.) An 
indorsement in blank specifies no indorsee, and a bill so indorsed 
becomes payable to bearer. 

(2.) A special indorsement specifies the person to whom, or to 
whose order, the bill is to be payable. 

(3.) The provisions of this Act relating to a payee apply with 
the necessary modifications to an indorsee under a special indorse- 
ment. 

(4.) When a bill has been indorsed in blank, any holder may 
convert the blank indorsement into a special indorsement by 
writing above the indorser’s signature a direction to pay the bill 
to or to the order of himself or some other person. 


Heilbut, L.R. 
4 Ch. 358. 


Watson, 32 L.J. 
Ex. 137. 


Ss. 33-35. 


Ss. 7, 8, 


Lloyd, 5 Bing. 
525; Buckley, 
L.R. 3 Ex. 135. 


Lloyd, sip. 


S. 8. 
Ss. 35, 59 seq. 


S. 14. 

S. 29 (2). 
Alcock, [1892] 
1 Ch. 238. 

Ss. 29 (3), 38. 


8.10; ef. s. 86 
(3) ; Easdale Co., 


1910, 2S.L.T. 295. 


Rothschild, 
9B. & Cr. 388. 


S. 13 (1). 
Lewis, 4 A. & E. 
838. 


S. 43. 


Crossley, 
13 East 498. 


Ss. 29, 38. 


Ss. 59, 62-64. 
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35. Restrictive indorsement.—(1.) An indorsement is restric- 
tive which prohibits the further negotiation of the bill or which 
expresses that it is a mere authority to deal with the bill as thereby 
directed, and not a transfer of the ownership thereof, as, for 
example, if a bill be indorsed “Pay D. only,” or “Pay D. for the 
account of X.,” or “Pay D. or order for collection.” 

(2.) A restrictive indorsement gives the indorsee the right to 
receive payment of the bill and to sue any party thereto that his 
indorser could have sued, but gives him no power to transfer his 
rights as indorsee unless it expressly authorise him to do so. 

(3.) Where a restrictive indorsement authorises further transfer, 
all subsequent indorsees take the bill with the same rights and 
subject to the same liabilities as the first indorsee under the 
restrictive indorsement. 

36. Negotiation of overdue or dishonoured bill.—(1.) Where 
a bill is negotiable in its origin it continues to be negotiable until 
it has been (a) restrictively indorsed or ()) discharged by payment 
or otherwise. 

(2.) Where an overdue bill is negotiated, it can only be 
negotiated subject to any defect of title affecting it at its maturity, 
and thenceforward no person who takes it can acquire or give a 
better title than that which the person from whom he took it had. 

(3.) A bill payable on demand is deemed to be overdue within 
the meaning and for the purposes of this section, when it appears 
on the face of it to have been in circulation for an unreasonable 
length of time. What is an unreasonable length of time for this 
purpose is a question of fact. 

(4.) Except where an indorsement bears date after the maturity 
of the bill, every negotiation is primd facie deemed to have been 
effected before the bill was overdue. 

(5.) Where a bill which is not overdue has been dishonoured 
any person who takes it with notice of the dishonour takes it 
subject to any defect of title attaching thereto at the time of dis- 
honour, but nothing in this sub-section shall affect the rights of a 
holder in due course. 

37. Negotiation of bill to party already liable thereon.— Where 
a bill is negotiated back to the drawer, or to a prior indorser or to 
the acceptor, such party may, subject to the provisions of this Act, 
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re-issue and further negotiate the bill, but he is not entitled to 
enforce payment of the bill against any intervening party to whom witkinson, 
he was previously liable. BER 
38. Rights of the holder.—The rights and powers of the holder 
of a bill are as follows : 
(1.) He may sue on the bill in his own name: Thornton, L.R. 
(2.) Where he is a holder in due course, he holds the bill free s. po 
from any defect of title of prior parties, as well as from mere ee 
personal defences available to prior parties among them- 8.29 (1). 
selves, and may enforce payment against all parties liable 
on the bill: 
(3.) Where his title is defective (a) if he negotiates the bill to S. 29 @). 
a holder in due course, that holder obtains a good and com- 
plete title to the bill, and (3) if he obtains payment of the 8.59. 
bill the person who pays him in due course gets a valid 
discharge for the bill. 


General duties of the holder 

39. When presentment for acceptance is necessary.—(1.) Where S. 12. 
a bill is payable after sight, presentment for acceptance is necessary 
in order to fix the maturity of the instrument. 

(2.) Where a bill expressly stipulates that it shall be presented s. 42. 
for acceptance, or where a bill is drawn payable elsewhere than at 
the residence or place of business of the drawee, it must be pre- 
sented for acceptance before it can be presented for payment. 

(3.) In no other case is presentment for acceptance necessary in » Neill, 1902, 
order to render liable any party to the bill. 

(4.) Where the holder of a bill, drawn payable elsewhere than 
at the place of business or residence of the drawee, has not time, 
with the exercise of reasonable diligence, to present the bill for 
acceptance before presenting it for payment on the day that it falls 
due, the delay caused by presenting the bill for acceptance before 
presenting it for payment is excused, and does not discharge the 
drawer and indorsers. 

40. Time for presenting bill payable after sight.—(1.) Subject Ss. 41 @),5@). 
to the provisions of this Act, when a bill payable after sight is 
negotiated, the holder must either present it for acceptance or 
negotiate it within a reasonable time. Ss. 41, 31. 


Straker, 4 M. & 
W. 721. 


; Neilson, 
44, 6 D. 622. 
Ss. 14, 45 (2), 86. 


7; 
BP 


Ss. 19 (2), 44. 


Inf. (2 (a)). 
Inf. (2 (a). 


Ss. 45 (8), 49 (15), 


Sup. (L() (@)); 
ss. 7 (3), 5 (2). 


Tondeur, L.R. 


5 Faq. 165 


Bank of Van 
Diemen’s Land, 
L.R. 3 P.C. 526. 
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(2.) If he do not do so, the drawer and all indorsers prior to 
that holder are discharged. 

(3.) In determining what is a reasonable time within the mean- 
ing of this section, regard shall be had to the nature of the bill, the 
usage of trade with respect to similar bills, and the facts of the 
particular case. 

41, Rules as to presentment for acceptance, and excuses for 
non - presentment.—(1.) A bill is duly presented for acceptance 
which is presented in accordance with the following rules : 

(a.) The presentment must be made by or on behalf of the 

holder to the drawee or to some person authorised to accept 
or refuse acceptance on his behalf at a reasonable hour on a 
business day and before the bill is overdue : 

(b.) Where a bill is addressed to two or more drawees, who are 
not partners, presentment must be made to them all, unless 
one has authority to accept for all, then presentment may 
be made to him only : 

(c.) Where the drawee is dead, presentment may be made to his 
personal representative : 

(d.) Where the drawee is bankrupt, presentment may be made 
to him or to his trustee: 

(e.) Where authorised by agreement or usage, a presentment 
through the post-office is sufficient. 

(2.) Presentment in accordance with these rules is excused, and 

a bill may be treated as dishonoured by non-acceptance— 

(a.) Where the drawee is dead or bankrupt, or is a fictitious 
person or a person not having capacity to contract by bill : 

(b.) Where, after the exercise of reasonable diligence, such pre- 
sentment cannot be effected : 

(c.) Where, although the presentment has been irregular, accept- 
ance has been refused on some other ground. 

(3.) The fact that the holder has reason to believe that the bill, 
on presentment, will be dishonoured does not excuse presentment. 

42, Non-acceptance.—(1.) When a bill is duly presented for 
acceptance and is not accepted within the customary time, the 
person presenting it must treat it as dishonoured by non-acceptance. 
If he do not, the holder shall lose his right of recourse against the 
drawer and indorsers. 
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43. Dishonour by non-acceptance and its consequences, —(1.) 
A bill is dishonoured by non-acceptance— 

(a.) when it is duly presented for acceptance, and such an accept- $s. 17-19, 4. 
ance as is prescribed by this Act is refused or cannot be 
obtained ; or 

(.) when presentment for acceptance is excused and the bill is 8. 41@. 
not accepted. . 

(2.) Subject to the provisions of this Act when a bill! is dis- Ss. 16, 40, 64, 65. 

honoured by non-acceptance, an immediate right of recourse against 
the drawer and indorsers accrues to the holder, and no presentment 
for payment is necessary. 

44, Duties as to qualified acceptances.—(1.) The holder of a8.19. 
bill may refuse to take a qualified acceptance, and if he does not 
obtain an unqualified acceptance may treat the bill as dishonoured 
by non-acceptance. 

(2.) Where a qualified acceptance is taken, and the drawer or 
an indorser has not expressly or impliedly authorised the holder 
to take a qualified acceptance, or does not subsequently assent 
thereto, such drawer or indorser is discharged from his liability on 
the bill. 

The provisions of this sub-section do not apply to a partial 

acceptance, whereof due notice has been given. Where a foreign bill 
has been accepted as to part, it must be protested as to the balance. 8.51. 
(3.) When the drawer or indorser of a bill receives notice of a Rowe, 2 Bligh, 
qualified acceptance, and does not within a reasonable time express ~ 
his dissent to the holder he shall be deemed to have assented 
thereto. 
45. Rules as to presentment for payment.—Subject to the Ss. 43, 46, 66. 
provisions of this Act a bill must be duly preseuted for pay- 
ment. If it be not so presented the drawer and indorsers shall 
be discharged. 

A bill is duly presented for payment which is presented in 

accordance with the following rules :— 

(1.) Where the bill is not payable on demand, presentment must 8, 14. 
be made on the day it falls due. 

(2.) Where the bill is payable on demand, then, subject to the s. 10. 
provisions of this Act, presentment must be made within a 
reasonable time after its issue in order to render the drawer 
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liable, and within a reasonable time after its indorsement, 
in order to render the indorser liable. 

In determining what is a reasonable time, regard shall be had 
to the nature of the bill, the usage of trade with regard to 
similar bills, and the facts of the particular case. 

(3.) Presentment must be made by the holder or by some 
person authorised to receive payment on his behalf at a 

peoee aU (1 ()) reasonable hour on a business day, at the proper place as 
hereinafter defined, either to the person designated by the 
bill as payer, or to some person authorised to pay or refuse 
payment on his behalf, if with the exercise of reasonable 
diligence such person can there be found. 

(4.) A bill is presented at the proper place :— 


Hine, 4B. & Ad, (a.) Where a place of payment is specified in the bill and the 
oe bill is there presented. 
Neill, 1902, (b.) Where no place of payment is specified, but the address 


of the drawee or acceptor is given in the bill, and the bill 
is there presented. 

(c.) Where no place of payment is specified and no address 
given, and the bill is presented at the drawee’s or acceptor’s 
place of business if known, and if not, at his ordinary 
residence if known. 

(d.) In any other case if presented to the drawee or acceptor 
wherever he can be found, or if presented at his last known 
place of business or residence. 

(5.) Where a bill is presented at the proper place, and after 
the exercise of reasonable diligence no person authorised to 
pay or refuse payment can be found there, no further present- 
ment to the drawee or acceptor is required. 

(6.) Where a bill is drawn upon, or accepted by two or more 
persons who are not partners, and no place of payment is 
specified, presentment must be made to them all. 

(7.) Where the drawee or acceptor of a bill is dead, and no place 
of payment is specified, presentment must be made to a 
personal representative, if such there be, and with the exercise 
of reasonable diligence he can be found. 

Ss. (1 (@), 49 (8.) Where authorised by agreement or usage a presentment 
through the post-office is sufficient. 
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46. Excuses for delay or non-presentment for payment. —(1.) 
Delay in making presentment for payment is excused when the iy 
delay is caused by circumstances beyond the control of the holder, 
and not imputable to his default, misconduct, or negligence. When 
the cause of delay ceases to operate presentment must be made 
with reasonable diligence. 
(2.) Presentment for payment is dispensed with,— 
(a.) Where, after the exercise of reasonable diligence, present- 
ment, as required by this Act, cannot be effected. 
The fact that the holder has reason to believe that the bill will, eye 
on presentment, be dishonoured, does not dispense with the 
necessity for presentment. 
(b.) Where the drawee is a fictitious person. Ss. 5 (2), 7 (3). 
(c.) As regards the drawer where the drawee or acceptor is not eas ma 
bound, as between himself and the drawer, to accept or pay 16 R760. 
the bill, and the drawer has no reason to believe that the 
bill would be paid if presented. 
(d.) As regards an indorser, where the bill was accepted or made 
for the accommodation of that indorser, and he has no reason 


to expect that the bill would be paid if presented. Cotrng eee. 
(e.) By waiver of presentment, express or implied. Allltusen, 1870, 


47. Dishonour by non-payment,—(1.) A bill is dishonoured by hy if ot, 46, 
non-payment (a) when it is duly presented for payment and pay- 
ment is refused or cannot be obtained, or (b) when presentment is 
excused and the bill is overdue and unpaid. 

(2.) Subject to the provisions of this Act, when a bill is dis- ¢ Ra 
honoured by non-payment, an immediate right of recourse against 
the drawer and indorsers accrues to the holder. 

48. Notice of dishonour and effect of non-notice.—Subject to Ss: 36 ©), 3 2), 
the provisions of this Act, when a bill has been dishonoured by non- Bs, 43,4. 
acceptance or by non-payment, notice of dishonour must be given to 
the drawer and each indorser, and any drawer or indorser to whom 
such notice is not given is discharged: Provided that— 

(1.) Where a bill is dishonoured by non-acceptance, and notice °-?% 
of dishonour is not given, the rights of a holder in due course sub- 
sequent to the omission, shall not be prejudiced by the omission. 

(2.) Where a bill is dishonoured by non-acceptance, and due 
notice of dishonour is given, it shall not be necessary to give notice 


S. 18 (8). 


Ss. 35, 40, 63 (2). 


Sub-sec. (1). 


Lysaght, 19 L.J. 
C.P. 160. 


Paul, 28 L.J. 
Ex. 143. 


Viale, 30 L.T. 
8. 46: 
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of a subsequent dishonour by non-payment, unless the bill shall in 
the meantime have been accepted. 

49, Rules as to notice of dishonour.—Notice of dishonour in 
order to be valid and effectual must be given in accordance with 
the following rules :— 

(1.) The notice must be given by or on behalf of the holder, or 
by or on behalf of an indorser who, at the time of giving it, is 
himself liable on the bill. 

(2.) Notice of dishonour may be given by an agent either in his 
own name, or in the name of any party entitled to give notice, 
whether that party be his principal or not. 

(3.) Where the notice is given by or on behalf of the holder, it 
enures for the benefit of all subsequent holders and all prior 
indorsers who have a right of recourse against the party to 
whom it is given. 

(4.) Where notice is given by or on behalf of an indorser entitled 
to give notice as herein-before provided, it enures for the 
benefit of the holder and all indorsers subsequent to the party 
to whom notice is given. 

(5.) The notice may be given in writing or by personal com- 
munication, and may be given in any terms which sufficiently 
identify the bill, and intimate that the bill has been dis- 
honoured by non-acceptance or non-payment. 

(6.) The return of a dishonoured bill to the drawer or an in- 
dorser is, in point of form, deemed a sufficient notice of 
dishonour. 

(7.) A written notice need not be signed, and an insufficient 
written notice may be supplemented and validated by verbal 
communication. A misdescription of the bill shall not vitiate 
the notice unless the party to whom the notice is given is in 
fact misled thereby. 

(8.) Where notice of dishonour is required to be given to any 
person, it may be given either to the party himself, or to his 
agent in that behalf. 

(9.) Where the drawer or indorser is dead, and the party giving 
notice knows it, the notice must be given to a personal repre- 
sentative if such there be, and with the exercise of reasonable 
diligence he can be found. 
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(10.) Where the drawer or indorser is bankrupt, notice may be 
given either to the party himself or to the trustee. 
(11.) Where there are two or more drawers or indorsers who 
are not partners, notice must be given to each of them, unless 
one of them has authority to receive such notice for the 
others. 
(12.) The notice may be given as soon as the bill is dishonoured, ay Be 
and must be given within a reasonable time thereafter. 
In the absence of special circumstances notice is not deemed to 
have been given within a reasonable time, unless— Hirschfield, 
(a.) where the person giving and the person to receive 
notice reside in the same place, the notice is given or 
sent off in time to reach the latter on the day after the 
dishonour of the bill. 
(b.) where the person giving and the person to receive 
notice reside in different places, the notice is sent off islamic (1898) 
on the day after the dishonour of the bill, if there be a 
post at a convenient hour on that day, and if there be Williams, 2B. & 
no such post on that day then by the next post there- Robertson, 1835, 
after. 

(13.) Where a bill when dishonoured is in the hands of an 
agent, he may either himself give notice to the parties liable 
on the bill, or he may give notice to his principal. If he give Clode, 12 M.& 
notice to his principal, he must do so within the same time 
as if he were the holder, and the principal upon receipt of 
such notice has himself the same time for giving notice as if 
the agent had been an independent holder. 

(14.) Where a party to a bill receives due notice of dishonour, 
he has after the receipt of such notice the same period of time 
for giving notice to antecedent parties that the holder has 
after the dishonour. 

(15.) Where a notice of dishonour is duly addressed and posted, Milligan, 1829, 
the sender is deemed to have given due notice of dishonour, 
notwithstanding any miscarriage by the post-office. 

50. Excuses for non-notice and delay.—(1.) Delay in giving 

notice of dishonour is excused where the delay is caused by circum- 
stances beyond the control ot the party giving notice, and not 
imputable to his default, misconduct, or negligence. ae the ey Elmyille, 


S. 49. 


Carew, L.R. 
4 Ex. 313. 
S. 49. 


See s. 46 (e); 
Mills, 1830, 9 S. 
111; Campbell, 
1833, 12 S. 269. 


Ss. 7 (3), 22. 


Carew, sup. 


Caunt, 18 L.J. 
C.P. 125. 


See ss. 14 (8), 65, 
67, 68, 98. 
S. 4. 


See ss. 8 (2), 
36 (3). 


Bank of Brazil, 
[1893] 2 Ch. 438. 
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cause of delay ceases to operate the notice must be given with 
reasonable diligence. 

(2.) Notice of dishonour is dispensed with— 

(a.) When, after the exercise of reasonable diligence, notice as 
required by this Act cannot be given to or does not reach the 
drawer or indorser sought to be charged : 

(b.) By waiver, express or implied. Notice of dishonour may 
be waived before the time of giving notice has arrived, or 
after the omission to give due notice: 

(c.) As regards the drawer in the following cases, namely, (1) 
where drawer and drawee are the same person, (2) where the 
drawee is a fictitious person or a person not having capacity 
to contract, (3) where the drawer is the person to whom the 
bill is presented for payment, (4) where the drawee or 
acceptor is as between himself and the drawer under no 
obligation to accept or pay the bill, (5) where the drawer has 
countermanded payment : 

(d.) As regards the indorser in the following cases, namely, 
(1) where the drawee is a fictitious person or a person not 
having capacity to contract and the indorser was aware of the 
fact at the time he indorsed the bill, (2) where the indorser 
is the person to whom the bill is presented for payment, (3) 
where the bill was accepted or made for his accommodation. 

51. Noting or protest of bill. —(1.) Where an inland bill has | 
been dishonoured it may, if the holder think fit, be noted for non- 
acceptance or non-payment, as the case may be; but it shall not 
be necessary to note or protest any such bill in order to preserve 
the recourse against the drawer or indorser. _ 

(2.) Where a foreign bill, appearing on the face of it to be such, 
has been dishonoured by non-acceptance it must be duly protested 
for non-acceptance, and where such a bill, which has not been 
previously dishonoured by non-acceptance, is dishonoured by non- 
payment it must be duly protested for non-payment. If it be not 
so protested the drawer and indorsers are discharged. Where 
a bill does not appear on the face of it to be a foreign bill, protest 
thereof in case of dishonour is unnecessary. 


(3.) A bill which has been protested for non-acceptance may be 
subsequently protested for non-payment. 
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(4.) Subjeet to the provisions of this Act, when a bill is noted gup-sec. 9. 
or protested, it must be noted on the day of its dishonour. When Bon, 1846, 12 D. 
a bill has been duly noted, the protest may be subsequently extended a 
as of the date of the noting 
(5.) Where the acceptor of a bill becomes bankrupt or insolvent 
or suspends payment before it matures, the holder may cause the Bank of Brazil, 
bill to be protested for better security against the drawer and ” 
indorsers. 
(6.) A bill must be protested at the place where it is dishonoured ; 
Provided that— 

(a.) When a bill is presented through the post-office, and 8.45 (). 
returned by post dishonoured, it may be protested at the 
place to which it is returned and on the day of its return if 
received during business hours, and if not received during 
business hours, then not later than the next business day : 

(0.) When a bill drawn payable at the place of business or 
residence of some person other than the drawee, has been 
dishonoured by non-acceptance, it must be protested for non- 
payment at the place where it is expressed to be payable, and 
no further presentment for payment to, or demand on, the 
drawee is necessary. 

(7.) A protest must contain a copy of the bill, and must be 

signed by the notary making it, and must specify— 

(a.) The person at whose request the bill is protested : 

(b.) The place and date of protest, the cause or reason for pro- Ahern, ee 
testing the bill, the demand made, and the answer given, Bartsch, 1895, 
if any, or the fact that the drawee or acceptor could not 
be found. 

(8.) Where a bill is lost or destroyed, or is wrongly detained ° 

from the person entitled to hold it, protest may be made on a copy 
or written particulars thereof. 

(9.) Protest is dispensed with by any circumstance which would s. 50 (2). 

dispense with notice of dishonour. Delay in noting or protesting 
is excused when the delay is caused by circumstances beyond the 
control of the holder, and not imputable to his default, misconduct, 
or negligence. When the cause of delay ceases to uperate the bill 
must be noted or protested with reasonable diligence. 

52. Duties of holder as regards drawee or acceptor.—(1) When s.19. 


¢ 
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Rowe, 2Bligh, a bill is accepted generally presentment for payment is not necessary 
ae p.391. in order to render the acceptor liable. 

(2.) When by the terms of a qualified acceptance presentment 
for payment is required, the acceptor, in the absence of an express 
stipulation to that effect, is not discharged by the omission to 
present the bill for payment on the day that it matures. 

(3.) In order to render the acceptor of a bill liable it is not 
necessary to protest it, or that notice of dishonour should be given 
to him. 

Hansard, 7 B. (4.) Where the holder of a bill presents it for payment, he shall 
exhibit the bill to the person from whom he demands payment, and 
when a bill is paid the holder shall forthwith deliver it up to the 


party paying it. 


Liabilities of Parties 


Shand, LR. | 53. Funds in hands of drawee.—(1.) A bill, of itself, does not 
a operate, as an assignment of funds in the hands of the drawee 


available for the payment thereof, and the drawee of a bill who 
does not accept as required by this Act is not lable on the instru- 
ment. This sub-section shall not extend to Scotland. 


British Linen (2.) In Scotland, where the drawee of a bill has in his hands 
0. 5 6 

923; Co . funds available for the payment thereof, the bill operates as an 
inen Co. Ds 

12 : ane Watt's assignment of the sum for which it is drawn in favour of the holder, 


219 "Carter, 1 869, G 
ee oe from the time when the bill is presented to the drawee. 


kiko man 54. Liability of acceptor.—The acceptor of a bill, by accepting 

S.0. 20. it— 

s 49; Duncan, (1.) Engages that he will pay it according to the tenor of his 

Ea 1902, acceptance : 

S. 29. (2.) Is precluded from denying to a holder in due course: 

Ss. 22, 25. (a.) The existence of the drawer, the genuineness of his. 
signature, and his capacity and authority to draw the 
bill ; 

S. 24. (b.) In the case of a bill payable to drawer’s order, the 


then capacity of the drawer to indorse, but not the 
genuineness or validity of his indorsement ; 

(c.) In the case of a bill payable to the order of a third 
person, the existence of the payee and his then capacity 
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to indorse, but not the genuineness or validity of his — 
indorsement. 

55. Liability of drawer or indorser.—(1.) The drawer of a bill ss. 17, 19, 40-45. 

by drawing it— 

(a.) Engages that on due presentment it shall be aeeiad and gs. 43-47, 
paid according to its tenor, and that if it be dishonoured he 
will compensate the holder or any indorser who is compelled g, 57. 
to pay it, provided that the requisite proceedings on dishonour gg, 48-51. 
be duly taken ; Rouguetie LR. 

(0.) Is precluded from denying to a holder in due course the 
existence of the payee and his then capacity to indorse. 

(2.) The indorser of a bill by indorsing it— 

(a.) Engages that on due presentment it shall be accepted and Walker's Tre. 
paid according to its tenor, and that if it be dishonoured he eid) 8, 

will compensate the holder or a subsequent indorser who is *- 
compelled to pay it, provided that the requisite proceedings 
on dishonour be duly taken ; 

(b.) Is precluded from denying to 2 holder in due course the 
genuineness and regularity in all respects of the drawer’s 
signature and all previous indorsements ; | 

(c.) Is precluded from denying to his immediate or a subsequent 
indorsee that the bill was at the time of his ndorsement a valid 
and subsisting bill, and that he had then a good title thereto. 

56. Stranger signing bill liable as indorser.—Where a person oe 1864, 

signs a bill otherwise than as drawer or acceptor, he thereby 1 incurs Welbon : a 
the liabilities of an indorser to a holder in due course. 

57. Measure of damages against parties to dishonoured bill.— ss. 43, 47. 

Where a bill is dishonoured, the measure of damages, which shall a 
be deemed to be liquidated damages, shall be as follows : ; 

(1.) The holder may recover from any party liable on the bill, 
and the drawer who has been compelled to pay the bill may 
recover from the acceptor, and an indorser who has been com- 
pelled to pay the bill may recover from the acceptor or from 
the drawer, or from a prior indorser— 

(a.) The amount of the bill : 
(b.) Interest thereon from the time of presentment for pay-s:9; Com- 


mercial Bank of 


ment if the bill is payable on demand, and from the pees 


Johnstone, 1895, 
maturity of the bill in any other case : Johnstone, 
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Bank of Brazil, (c.) The expenses of noting, or, when protest is necessary, 
[1893] 2 Ch. 438. 
and the protest has been extended, the expenses of 
protest. 
See Gillespie, (2.) In the case of a bill which has been dishonoured abroad, 
18 Q.B.D. 286, 
in lieu of the above damages, the holder may recover from 
the drawer or an indorser, and the drawer or an indorser who 
has been compelled to pay the bill may recover from any 
Commercial party liable to him, the amount of the re-exchange with 
vsti, 36 Ch. interest thereon until the time of payment. 


(3.) Where by this Act interest may be recovered as damages, 
such interest may, if justice require it, be withheld wholly or 
in part, and where a bill is expressed to be payable with 
interest at a given rate, interest as damages may or may not 
be given at the same rate as interest proper. 

Ss. 2, 7, 21, 31. 58. Transferor by delivery and transferee. —(1.) Where the 
holder of a bill payable to bearer negotiates it by delivery without 
indorsing it, he is called a ‘transferor by delivery.” 

(2.) A transferor by delivery is not liable on the instrument. 

(3.) A transferor by delivery who negotiates a bill thereby 
warrants to his immediate transferee being a holder for value that: 
the bill is what it purports to be, that he has a right to transfer it, 
and that at the time of transfer he is not aware of any fact which 
renders it valueless. 


Discharge of Bill 


59. Payment in due course.—(1.) A bill is discharged by pay- 
ment in due course by or on behalf of the drawee or acceptor. 
Fairbairn, 1868, “Payment in due course” means payment made at or after the 
Ss. 2, 14, 29, 90... maturity of the bill to the holder thereof in good faith and without 
notice that his title to the bill is defective. 


Subssce 8. (2.) Subject to the provisions herein-after contained, when a bill 
is paid by the drawer or an indorser it is not discharged ; but 
M‘Kinnon, 1877 (a.) Where a bill payable to, or to the order of, a third party is 
; paid by the drawer, the drawer may enforce payment thereof 
Seo 8.37, against the acceptor, but may not re-issuc the bill. 


Woodware, LR. (b.) Where a bill is paid by an indorser, or where a bill payable 
ale to drawer’s order is paid by the drawer, the party paying it 
is remitted to his former rights as regards the acceptor or 


TIL] BILLS OF EXCHANGE ACT, 1882 343 


antecedent parties, and he may, if he thinks fit, strike out 
his own and subsequent indorsements, and again negotiate 
the bill. 
(3.) Where an accommodation bill is paid in due course by the S. 28. 
party accommodated the bill is discharged. 
60. Banker paying demand draft whereon indorsement is forged. ss. 2, 8, 10, 59, 
—When a bill payable to order on demand is drawn on a banker, 19 we 
and the banker on whom it is drawn pays the bill in good faith Banking Co, 


R. 586; 
and in the ordinary course of business, it is not incumbent on the Capital and 


banker to show that the indorsement of the payee or any subsequent (1905) A.C. 240" 
indorsement was made by or under the authority of the person 
whose indorsement it purports to be, and the banker is deemed to 
have paid the bill in due course, although such indorsement. has 
been forged or made without authority. 

61. Acceptor the holder at maturity.—When the acceptor of S23, 
a bill is or becomes the holder of it at or after its maturity, in his 1880, b 01 Ne 
own right, the bill is discharged. 2Q.B 


62. Express waiver.—(1.) When the holder of a bill at or after M'Vean, 1873, 


1. 764; Muir, 
its maturity absolutely and unconditionally renounces his rights 185, 2 RH. L i 
against the acceptor the bill is discharged. [1896] 2 Ch. 157. 


The renunciation must be in writing, unless the bill is delivered 
up to the acceptor. 

(2.) The liabilities of any party to a bill may in like manner be 8s. 54-56. 
renounced by the holder before, at, or after its maturity ; but 
nothing in this section shall affect the rights of a holder in due s.29 
course without notice of the renunciation. 

’ 63, Cancellation.—(1.) Where a bill is intentionally cancelled 
by the holder or his agent, and the cancellation is apparent thereon, 
the bill is discharged. 

(2.) In like manner any party liable on a bill may be schereed Ss. 54-56. 
by the intentional cancellation of his signature by the holder or his 
agent. In such case any indorser who would have had a right of 
recourse against the party whose signature is cancelled, is also 
discharged. 

(3.) A cancellation made unintentionally, or under a mistake, Domine Bonk, 
or without the authority of the holder is inoperative ; but where 1801, 18 R. ELL. 
a bill or any signature thereon appears to have been cancelled 
the burden of proof lies on the party who alleges that the cancella- 


1 Smith, L.C. 


Spiers, 1901, 
98.L.T. 133. 


Leeds and 
County Bank, 
11 Q.B.D. 84; 
Scholfield, [1896] 
A.C. 514, 


M‘Ewan, 1833, 
128.110; Com- 
mercial Bank, 
1837, 15 S. 1202; 
Suffell, 9 Q.B.D. 
555. 


Ss. 14, 43, 45 (2), 
51, 57, 93, 94. 


Ss. 16, 26, 45 seq. 


Ss. 17, 91 (1). 
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tion was made unintentionally, or under a mistake, or without 
authority. 

64, Alteration of bill.—(1.) Where a bill or acceptance is 
materially altered without the assent of all parties liable on the bill, 
the bill is avoided except as against a party who has himself made, 
authorised, or assented to the alteration, and subsequent indorsers. 

Provided that, 

Where a bill has been materially altered, but the alteration is 
not apparent, and the bill is in the hands of a holder in due 
course, such holder may avail himself of the bill as if it had 
not been altered, and may enforce payment of it according 
to its original tenor. 

(2.) In particular the following alterations are material, namely, 
any alteration of the date, the sum payable, the time of payment, 
the place of payment, and, where a bill has been accepted generally, 
the addition of a place of payment without the acceptor’s assent. 


Acceptance and Payment for Honour 


65. Acceptance for honour supra protest.—(1.) Where a bill of 
exchange has been protested for dishonour by non-acceptance, or 
protested for better security, and is not overdue, any person, not 
being a party already hable thereon, may, with the consent of the 
holder, intervene and accept the bill supra protest, for the honour 
of any party lable thereon, or for the honour of the person for 
whose account the bill is drawn. 

(2.) A bill may be accepted for honour for part only of the sum 
for which it is drawn. 

(3.) An acceptance for honour supra protest in order to be valid 
must— 

(a.) be written on the bill, and indicate that it is an acceptance 

for honour : 

(b.) be signed by the acceptor for honour. 

(4.) Where an acceptance for honour does not expressly state 
for whose honour it is made, it is deemed to be an acceptance for 
the honour of the drawer. 

(5.) Where a bill payable after sight is accepted for honour, its 
maturity is calculated from the date of the noting for non-acceptance, 
and not from the date of the acceptance for honour. 
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66. Liability of acceptor for honour. —(1.) The acceptor for Cf. ss. 52 (1) and 
honour of a bill by accepting it engages that he will, on due ue 
presentment, pay the bill according to the tenor of his acceptance, 
if it is not paid by the drawee, provided it has been duly presented 
for payment, and protested for non-payment, and that he receives ss. 45, 46. 
notice of these facts. 

(2.) The acceptor for honour is liable to the holder and to all Phillips, L.R. 
parties to the bill subsequent to the party for whose honour he has 
accepted. 

67. Presentment to acceptor for honour.—(1.) Where a dis- $s. 65,15. 
honoured bill has been accepted for honour supra protest, or 
contains a reference in case of need, it must be protested for non- 
payment before it is presented for payment to the acceptor for s.51. 
honour, or referee in case of need. 

(2.) Where the address of the acceptor for honour is in the same 
place where the bill is protested for non-payment, the bill must be 
presented to him not later than the day following its maturity ; 
and where the address of the acceptor for honour is in some place 
other than the place where it was protested for non-payment, the 
bill must be forwarded not later than the day following its maturity 
for presentment to him. 

(3.) Delay in presentment or non-presentment is excused by any sg. 46. 
circumstance which would excuse delay in presentment for payment 
or non-presentment for payment. 

(4.) When a bill of exchange is dishonoured by the acceptor for 
honour it must be protested for non-payment by him. 

68. Payment for honour supra protest.—(1.) Where a bill has s. 51. 
been protested for non-payment, any person may intervene and pay S. 9. 
it supra protest for the honour of any party liable thereon, or for s e 36, 26, 45, 
the honour of the person for whose account the bill is drawn. 

(2.) Where two or more persons offer to pay a bill for the 
honour of different parties, the person whose payment will discharge 
most parties to the bill shall have the preference. 

(3.) Payment for honour supra protest, in order to operate as 
such, and not as a mere voluntary payment, must be attested by a 
notarial act of honour which may be appended to the protest or 


form an extension of it. 
(4.) The notarial act of honour must be founded on a declara- 


Bank of Brazil, 
[1893] 2 Ch. 438. 


Ss. 55-57. 


Thairlwall, 
[1910] 2 K.B. 509. 


See Maberley, 
1825,1 W.&8. 10. 
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tion made by the payer for honour, or his agent in that behalf, 
declaring his intention to pay the bill for honour, and for whose 
honour he pays. 

(5.) Where a bill has been paid for honour, all parties sub- 
sequent to the party for whose honour it is paid are discharged, but 
the payer for honour is subrogated for, and succeeds to both the 
rights and duties of, the holder as regards the party for whose 
honour he pays, and all parties liable to that party. 

(6.) The payer for honour on paying to the holder the amount 
of the bill and the notarial expenses incidental to its dishonour is 
entitled to receive both the bill itself and the protest. If the holder 
do not on demand deliver them up he shall be liable to the payer 
for honour in damages. 

(7.) Where the holder of a bill refuses to receive payment supra 
protest he shall lose his right of recourse against any party who 
would have been discharged by such payment. 


Lost Instruments 


69. Holder’s right to duplicate of lost bill.— Where a bill has 
been lost before it is overdue, the person who was the holder of it 
may apply to the drawer to give him another bill of the same tenor, 
giving security to the drawer if required to indemnify him against 
all persons whatever in case the bill alleged to have been lost shall 
be found again. 

If the drawer on request as aforesaid refuses to give such dupli- 
cate bill, he may be compelled to do so. 

70. Action on lost bill.—In any action or proceeding upon a 
bill, the court or a judge may order that the loss of the instrument 
shall not be set up, provided an indemnity be given to the satisfac- 


tion of the court or judge against the claims of any other person 
upon the instrument in question. 


Bill in a Set 


71. Rules as to sets.—(1.) Where a bill is drawn in a set, each 
part of the set being numbered, and containing a reference to the 
other parts, the whole of the parts constitute one bill. 


(2.) Where the holder of a set indorses two or more parts to 
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different persons, he is liable on every such part, and every indorser 
subsequent to him is liable on the part he has himself indorsed as if 
the said parts were separate bills. 

(3.) Where two or more parts of a set are negotiated to different 
holders in due course, the holder whose title first accrues is as 
between such holders deemed the true owner of the bill; but 
nothing in this sub-section shall affect the rights of a person who in 
due course accepts or pays the part first presented to him. 

(4.) The acceptance may be written on any part, and it must be 
written on one part only. 

If the drawee accepts more than one part, and: such accepted 
parts get into the hands of different holders in due course, he is 
liable on every such part as if it were a separate bill. 

(5.) When the acceptor of a bill drawn in a set pays it without 
requiring the part bearing his acceptance to be delivered up to him, 
and that part at maturity is outstanding in the hands of a holder 
in due course, he is liable to the holder thereof. 

(6.) Subject to the preceding rules, where any one part of a bill 
drawn in a set is discharged by payment or otherwise, the whole 
bill is discharged. 


Conflict of Laws 


72. Rules where laws conflict.—Where a bill drawn in one 
country is negotiated, accepted, or payable in another, the rights, 
duties, and liabilities of the parties thereto are determined as 
follows : 

(1.) The validity of a bill as regards requisites in form is deter- 
mined by the law of the place of issue, and the validity as 
regards requisites in form of the supervening contracts, such 
as acceptance, or indorsement, or acceptance supra protest, is 
determined by the law of the place where such contract was 


made. 


Provided that— 
(a.) Where a bill is issued out of the United Kingdom it is 


not invalid by reason only that it is not stamped in accord- 
ance with the law of the place of issue : 

(b.) Where a bill, issued out of the United Kingdom, con- 
forms, as regards requisites in form, to the law of the 


Si29) 


Ss. 17,59. 


Ss. 14, 45 (2). 


Ss. 59-64. 


§. 21; Embiricos, 
(1905) 1 K.B. 677. 


Bee 1871, 


f. 1057. 
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United Kingdom, it may, for the purpose of enforcing pay- 
ment thereof, be treated as valid as between all persons 
who negotiate, hold, or become parties to it in the United 
Kingdom. 

(2.) Subject to the provisions of this Act, the interpretation 
of the drawing, indorsement, acceptance, or acceptance supra 
protest of a bill, is determined by the law of the place where 
such contract is made. 


aa Ln. Provided that where an inland bill is indorsed in a foreign 
4€ DE. 
B.7 


a ei i ie country the indorsement shall as regards the payer be inter- 


preted according to the law of the United Kingdom. 
(3.) The duties of the holder with respect to presentment for 
acceptance or payment and the necessity for or sufficiency of 
a protest or notice of dishonour, or otherwise, are determined 
Home, 3 Q.B.D. by the law of the place where the act is done or the bill is 

dishonoured. 

(4.) Where a bill is drawn out of but payable in the United 
Kingdom and the sum payable is not expressed in the currency 
of the United Kingdom, the amount shall, in the absence of 
some express stipulation, be calculated according to the rate 
Hirschfield, of exchange for sight drafts at the place of payment on the 


L.R. 1 C.P. 340. ae 
ae day the bill is payable. 

(5.) Where a bill is drawn in one country and is payable in 
another, the due date thereof is determined according to the 
law of the place where it is payable. 

Part ITI.—CHEQUES ON A BANKER 
40-1 V. 0, 598,73 73. Cheque defined.—A cheque is a bill of exchange drawn on 


M‘Lean, 1883, ’ a banker payable on demand. 
1 R.A L.1; 


coe ae Except as otherwise provided in this Part, the provisions of this 


R. : 
923; Ae Act applicable to a bill of exchange payable on demand apply to 


(1900) 1 Q.B. 270; 5 
Imperial Bank, a cheque 


eo AO. - 74, Presentment of Cheque for payment.—Subject to the pro- 
8. 16. visions of this Act— 


(1.) Where a cheque is not presented for payment within a 
reasonable time of its issue, and the drawer or the person 
on whose account it is drawn had the right at the time of 
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such presentment as between him and the banker to have 
the cheque paid and suffers actual damage through the delay, 
he is discharged to the extent of such damage, that is to say, 
to the extent to which such drawer or person is a creditor of 
such banker to a larger amount than he would have been had 
such cheque been paid. 

(2.) In determining what is a reasonable time regard shall be Gaaen, (1899 
had to the nature of the instrument, the usage of trade and en Bank, 
of bankers, and the facts of the particular case. AES: ae 

(3.) The holder of such cheque as to which such drawer or 
person is discharged shall be a creditor, in lieu of such drawer 
or person, of such banker to the extent of such discharge, and 
entitled to recover the amount from him. 

75, Revocation of banker's authority.—The duty and authority 

of a banker to pay a cheque drawn on him by his customer are Os 1874, 


is 


= M'‘Lean, sup. 
ova net Curtice, £1908) 
(1.) Countermand of payment : 1K.B.2 
(2.) Notice of the customer’s death. Bromleyal Rt 
6 Eq. 275 ; 


Kirkwood, 1908,, 
Crossed Cheques S.C, 20. 

[By the Revenue Act 1883 (46 and 47 Vict. ¢. 55), s. 17, it is 
enacted :—‘ Sections 76 to 82, both inclusive, of the Bills of 
Exchange Act, 1882,... shall extend to any document issued Capitat and 

Counties Bank, 
by a customer of any banker and intended to enable any person [1903] A.C. 240. 
or body corporate to obtain payment from such banker of the sum 
mentioned in such document, and shall so extend in like manner as 
if the said document were a cheque: Provided that nothing in 
this Act shall be deemed to render any such document a negotiable 
instrument. 

“For the purpose of this section Her Majesty’s Paymaster 
General and the Queen’s and Lord Treasurer’s Remembrancer in 
Scotland shall be deemed to be bankers, and the public officers 
drawing on them shall be deemed customers.”] 

76, General and special crossings defined.—(1.)" Where a cheque S. B95; Pee 
bears across its face an addition of — Bint, 1Q.BD. 

(a.) The words “ and company” or any abbreviation thereof 

between two parallel transverse lines, either with or without 


° Led > 
the words “not negotiable” ; or Ss. 8, 77, 81. 


Ss. 8, 76, 81. 


Capital and 
Counties Bank, 
Sup. 
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(b.) Two parallel transverse lines simply, either with or without 
the words “not negotiable ” ; 
that addition constitutes a crossing, and the cheque is crossed 
generally. 

(2.) Where a cheque bears across its face an addition of the 
name of a banker, either with or without the words “not negoti- 
able,” that addition constitutes a crossing, and the cheque is crossed 
specially and to that banker. 

77. Crossing by drawer or after issue.—(1.) A cheque may be 
crossed generally or specially by the drawer. 

(2.) Where a cheque is uncrossed, the holder may cross it 
generally or specially. 

(3.) Where a cheque is crossed generally the holder may cross 
it specially. 

(4.) Where a cheque is crossed generally or specially, the holder 
may add the words “not negotiable.” 

(5.) Where a cheque is crossed specially, the banker to whom 
it is crossed may again cross it specially to another banker for 
collection. 

(6.) Where an uncrossed cheque, or a cheque crossed generally, 
is sent to a banker for collection he may cross it specially to 
himself. 

78. Crossing a material part of cheque.—A crossing authorised 
by this Act is a material part of the cheque; it shall not be lawful 
for any person to obliterate or, except as authorised by this Act, to 
add to or alter the crossing. 

79. Duties of banker as to crossed cheques.—(1.) Where a 
cheque is crossed specially to more than one banker except when 
crossed to an agent for collection being a banker, the banker on 
whom it is drawn shall refuse payment thereof. 

(2.) Where the banker on whom a cheque is drawn which is 
so crossed nevertheless pays the same, or pays a cheque crossed 
generally otherwise than to a banker, or if crossed specially other- 
wise than to the banker to whom it is crossed, or his agent for 
collection being a banker, he is liable tothe true owner of the 
cheque for any loss he may sustain owing to the cheque having 
been so paid. 

Provided that where a cheque is presented for payment which 
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does not at the time of presentment appear to be crossed, or to have 
had a crossing which has been obliterated, or to have been added 
to or altered otherwise than as authorised by this Act, the banker s, 77. 
paying the cheque in good faith and without negligence shall not s. 90. 
be responsible or incur any liability, nor shall the payment. be 
questioned by reason of the cheque having been crossed, or of the 
crossing having been obliterated or having been added to or altered 
otherwise than as authorised by this Act, and of payment having 
been made otherwise than to a banker or to the banker to whom 
the cheque is or was crossed, or to his agent for collection being 
a banker, as the case may be. 
80. Protection to banker and drawer where cheque is crossed. 
—Where the banker, on whom a crossed cheque is drawn, in good s.90. 
faith and without negligence pays it, if crossed generally, to a 
banker, and if crossed specially, to the banker to whom it is 
crossed, or his agent for collection being a banker, the banker 
paying the cheque, and, if the cheque has come into the hands 
of the payee, the drawer, shall respectively be entitled to the Ogden, L.R. 
same rights and be placed in the same position as if payment of the 
cheque had been made to the true owner thereof. 
81. Effect of crossing on holder.—Where a person takes a 
crossed cheque which bears on it the words “not negotiable,” he 
shall not have and shall not be capable of giving a better title to the 
cheque than that which the person from whom he took it had. 
82. Protection to collecting banker.—Where a banker in good 5. go ; Bissell Bs 
faith and without negligence receives payment for a customer of 395 i Lea 
a cheque crossed generally or specially to himself, and the customer 1,Q.B. 148, 552; 


j G. W. Rly., [1901] 
has no title or a defective title thereto, the banker shall not incur 4-C.414; 


Capital and 
Bo opesit n Counties Bank, 
any liability to the true owner of the cheque by reason only of (1903) 4.0. 20, 
F annan’s, } 
having received such payment. 5 Com. Ox. 188° 


[A banker receives payment of a crossed cheque for a customer 
within the meaning of this section notwithstanding that he credits 
his customer’s account with the amount of the cheque before 
receiving payment thereof.—6 Edw. vu. ¢. 17.] 


Part IV.—PrRomissory NOTES 


83. Promissory note defined.—(1.) A promissory note is an un- gee ss. 3 se 


: aie Je th ‘ ] Vallance ; Biyth, 
conditional promise in writing made by one person to another signec 1879, 6 R. 1099, 


Henderson, ee? 
22 R. 895; 

1897, 24 R. re 
Lamberton, 
1899, 2 F. 189; 
Kirkwood, (190: 3] 
HPKeEBES 

Stark, i916, 

S.C. 397. 


8-9 Vic. 38, s. 16. 
Blyth, sup. ; 
Kirkwood, [1896] 
1 Q.B. 586. 

See s, 4, 


See s. 21. 


M‘Morland, 
M. 14673; Gor- 
don, M. 14677. 


Ss. 10, 32, 45, 46, 
89 (2). 


Chartered Mer- 
cantile Bank, 
L.R. 3 P.O. 574. 


See s. 36 (3). 


See s. 45. 


Gordon, 1898, 
25 R. 570. 
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by the maker, engaging to pay, on demand or at a fixed or deter- 
’ minable future time, a sum certain in money, to, or to the order of, 
a specified person or to bearer. 

(2.) An instrument in the form of a note payable to maker’s 
order is not a note within the meaning of this section unless and 
until it is endorsed by the maker. 

(3.) A note is not invalid by reason only that it contains also a 
pledge of collateral security with authority to sell or dispose thereof. 

(4.) A note which is, or on the face of it purports to be, both 
made and payable within the British Islands is an inland note. 
Any other note is a foreign note. 

84, Delivery necessary. A promissory note is inchoate and 
incomplete until delivery thereof to the payee or bearer. 

85. Joint and several notes.—(1.) A promissory note may be 
made by two or more makers, and they may be liable thereon 
jointly, or jointly and severally, according to its tenor. 

(2.) Where a note runs “I promise to pay ” and is signed by two 
or more persons it is deemed to be their joint and several note. 

86. Note payable on demand.—(1.) Where a note payable on 
demand has been indorsed, it must be presented for payment within 
a reasonable time of the indorsement. If it be not so presented the 
indorser is discharged. 

(2.) In determining what is a reasonable time, regard shall be 
had to the nature of the instrument, the usage of trade, and the 
facts of the particular case. 

(3.) Where a note payable on demand is negotiated, it is not 
deemed to be overdue, for the purpose of affecting the holder with 
defects of title of which he had no notice, by reason that it appears 
that a reasonable time for presenting it for payment has elapsed 
since its issue. 

87. Presentment of note for payment.—(1.) Where a promissory 
note is in the body of it made payable at a particular place, it must 
be presented for payment at that place in order to render the maker 
liable. In any other case, presentment for payment is net necessary 
in order to render the maker liable. 

(2.) Presentment for payment is necessary in order to render 
the indorser of a note liable. 

(3.) Where a note is in the body of it made payable at a 
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particular place, presentment at that place is necessary in order 
to render an indorser liable; but when a place of payment is 
indicated by way of memorandum only, presentment at that place 
is sufficient to render the indorser liable, but a presentment to 
the maker elsewhere, if sufficient in other respects, shall also 
suffice. 

88. Liability of maker.—The maker of a promissory note by 
making it— 

(1.) Engages that he will pay it according to its tenor ; 8. 29. 

(2.) Is precluded from denying to a holder in due course the s.22 

existence of the payee and his then capacity to indorse. 

89. Application of Part II. to notes. —(1.) Subject to the Os 
provisions in this part and except as by this section provided, the s- 85 @). 
provisions of this Act relating to bills of exchange apply, with the 
necessary modifications, to promissory notes. 

(2.) In applying those provisions the maker of a note shall be 
deemed to correspond with the acceptor of a bill, and the first 
indorser of a note shall be deemed to correspond with the drawer of 
an accepted bill payable to drawer’s order. 

(3.) The following provisions as to bills do not apply to notes ; 
namely, provisions relating to— 


(a.) Presentment for acceptance ; Ss. 39-44. 

(b.) Acceptance ; Ss. 17-19. 

(c.) Acceptance supra protest ; Ss. 65-67. 

(d.) Bills in a set. S. 71. 

(4.) Where a foreign note is dishonoured, protest thereof is S. oO ae 
unnecessary. 


PART V.—SUPPLEMENTARY 


90. Good Faith.—A thing is deemed to be done in good faith, Peg Se 
within the meaning of this Act, where it is in fact done honestly, 
whether it is done negligently or not. 

91. Signature. —(1.) Where, by this Act, any instrument or Ss. 23-26. 
writing is required to be signed by any person, it is not necessary 
that he should sign it with his own hand, but it is sufficient if his Mortis, LR. 
signature is written thereon by some other person by or under his 


authority. 
(2.) In the case of a corporation, where, by this Act, any ‘instru- eS 
23 4 


S. 14 
34-5 V.c. 17; 
39-40 V. c. 36, 


s.8; 43-4V.¢.17. 


Ss. 43, 47, 51, 67, 
68, 89 (4). 


Sommerville, 
1898, 25 R. 524. 


Ss. 76-82. 
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ment or writing is required to be signed, it is sufficient if the 
instrument or writing be sealed with the corporate seal. 

But nothing in this section shall be construed as requiring the 
bill or note of a corporation to be under seal. 

92. Computation of time.— Where, by this Act, the time limited 
for doing any act or thing is less than three days, in reckoning time, 
non-business days are excluded. 

“Non-business days” for the purposes of this Act mean— 

(a.) Sunday, Good Friday, Christmas day : 

(.) A bank holiday under the Bank Holidays Act, 1871, or 

Acts amending it: 

(c.) A day appointed by Royal proclamation as a public fast 

or thanksgiving day. 

Any other day is a business day. 

93. When noting equivalent to protest.—For the purposes of 
this Act, where a bill or note is required to be protested within 
a specified time or before some further proceeding is taken, it is 
sufficient that the bill has been noted for protest before the expira- 
tion of the specified time or the taking of the proceeding; and the 
formal protest may be extended at any time thereafter as of the 
date of the noting. | 

94. Protest when notary not accessible.— Where a dishonoured 
bill or note is authorised or required to be protested, and the 
services of a notary cannot be obtained at the place where the bill is 
dishonoured, any householder or substantial resident of the place 
may, in the presence of two witnesses, give a certificate, signed by 
them, attesting the dishonour of the bill, and the certificate shall in 
all respects operate as if it were a formal protest of the bill. 

The form given in Schedule 1 to this Act may be used with 
necessary modifications, and if used shall be sufficient. 

95. Dividend warrants may be crossed.—The provisions of this 
Act as to crossed cheques shall apply to a warrant for payment 
of dividend. 

96. Repeal.—The enactments mentioned in the second schedule 
to this Act are hereby repealed as from the commencement of this 
Act to the extent in that schedule mentioned. 

Provided that such repeal shall not affect anything done or 
suffered, or any right, title, or interest acquired or accrued before 
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the commencement of this Act, or any legal proceeding or remedy 
in respect of any such thing, right, title, or interest. 

97. Savings.—(1.) The rules in bankruptcy relating to bills of Inj. 4,1, 12-18; 
exchange, promissory notes, and cheques, shall continue to apply ° ; 
thereto notwithstanding anything in this Act contained. 

(2.) The rules of common law including the law merchant, save 1 MLean, 1883, 
in so far as they are inconsistent with the express provisions of this 
Act, shall continue to apply to bills of exchange, promissory notes, 
and cheques. 

(3.) Nothing in this Act or in any repeal effected thereby shall 
affect— 

(a.) The provisions of the Stamp Act, 1870, or Acts amending 334 v.c.97; 
it, or any law or enactment for the time being in force Breas it 
relating to the revenue: ve 

(o.) The provisions of the Companies Act, 1862, or Acts 25-6 v.c.89; 


now 8 Edw. vit. 


amending it, or any Act relating to joint stock banks or «. 69 5 any. 
p- 411 seq 


companies : 
(c.) The provisions of any Act relating to or confirming the 
privileges of the Bank of England or the Bank of Ireland 


respectively : 
(d.) The validity of any usage relating to dividend warrants, or S. 9s. 


the indorsements thereof. ° 
98. Saving of summary diligence in Scotland.—Nothing in this sup. p. 317. 


Act or in any repeal effected thereby shall extend or restrict, or 
in any way alter or affect the law and practice in Scotland in regard 


to summary diligence. 
99. Construction with other Acts, &c.—Where any Act or 


document refers to any enactment repealed by this Act, the Act or 
document shall be construed, and shall operate, as if it referred to 


the corresponding provisions of this Act. 
ed in certain judicial proceedings in National Bank 
100. Parole evidence allow j p g avional Bank 


Scotland.—In any judicial proceeding in Scotland, any fact relating 1891, e 


6 ¥. 989; Stage, 
to a bill of exchange, bank cheque, or promissory note, which is ose eee 


Gibson’s Trs., 
relevant to any question of liability thereon, may be proved by < 196 3 


parole evidence: Provided that this enactment shall not in any Boag, 
3 F. 5, 83. 


way affect the existing law and practice, whereby the party who is, Drybr eis 
903, 5 F. 665 ; 
according to the tenor of any bill of exchange, bank cheque, or Harker 1909,” 


promissory note, debtor to the holder in the amount thereof, may 1S.L.T. 155. 


Hay, 1886, 13 R. 
777; Simpson, 

1888, 15 R. 716; 
Goodwin, 1890, 
18 R. 193. 


Inf. 3, 7, 11. 


or other cases 
see 2, 1, 1638; 
3, 3A, 16. 


[Pp. 356-359 are 
substituted for 
3, 3, 2-4] 


In Book II. 


56-7 V.c. 71. 


8. 61). 


See ss. 1, 16-19. 
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be required, as a condition of obtaining a sist of diligence, or 
suspension of a charge, or threatened charge, to make such con- 
signation, or to find such caution as the court or judge before 
whom the cause is depending may require. 

This section shall not apply to any case where the bill of 
exchange, bank cheque, or promissory note has undergone the 
sexennial prescription. 

[Schedules (see ss. 94, 96) omitted. } 


TIT, IIIL—OF OBLIGATIONS AND CONTRACTS ARISING FROM 
CONSENT, AND OF ACCESSORY OBLIGATIONS 


1, Consensual Contracts.—Contracts consensual, i.¢e., which might 
by the Roman law be perfected by sole consent, without the inter- 
vention either of things or of writing, are sale, permutation, location, 
society, and mandate. Where the subject of any of these contracts 
is heritable, writing is necessary. 


SALE OF GooDs 


The leading principles of the law of sale apply equally, what- 
ever be the subject of the contract ; but the usages of conveyancers. 
have introduced so many specialties into sales of heritage, that 
these are treated above, as in all text-buoks, separately from other 
contracts. What follows deals with the sale of goods, as the latter 
word is defined in the 62d section of the Sale of Goods Act, 1893. 
This important statute, which, notwithstanding its title, passed on 
20th February 1894, codified the law without abrogating the rules. 
of the common law, save in so far as they are inconsistent with its 
express provisions. The code is printed and annotated below ; but 
it appears necessary to prefix a few words in explanation of the 
principal changes in our law which the Act has brought about, so 
as to guide the student in studying the approved expositions of our: 
old law in connection with the new system. 

Transfer of the property.—Down to the Ist day of January 
1894, when the code came into operation, our law, following the. 
law of Rome, differed, in respect to the transfer of the property in — 
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goods sold, from the laws of England and most civilised countries. 
The contract in England transferred the property in the goods, if 
they were in the condition contemplated by the parties as fit for 
delivery ; it was not only the fétulus, but also the modus trans- 
Serendi dominii ; it passed the jus in re. In Scotland the agree- 
ment left the seller with the ownership till delivery, and gave the 
purchaser only a right to demand delivery—a jus ad rem specificam ; Mathison, 1854, 
and it was the titulus, not the modus of transfer. If the goods Bak, a 6M. 


6,140; Wyper, 
were not in the condition referred to—being non-existent and to 1861, 23 D. 606, 


be made, or existent but to be subjected to some treatment before Co, ne 
delivery—the sale was called executory. In that case the owner- 
ship passed in neither country by the agreement. In England it 
passed as soon as the goods were ready for delivery and appropriated 
to the contract ; in Scotland there was at that stage only a jus ad 
rem specificam, and again delivery was required in order to pass the 
property. Till delivery the parties were in both cases, according to 
Scots law, only debtor and creditor in a personal obligation. A 
Scots vendor, though paid the price, might retain possession for } Melrose, 1850, 
payment of a general balance due by the purchaser ; in England 830, i4 : 268. 
the vendor’s lien gave no such right. 
The Scots theory—though simple, logical, and consistent with 
other rules of our law—was found to work intolerable hardship in 
many ways by practically annulling a contract on which in equity 
a purchaser or sub-purchaser was entitled to rely. Consequently 
by the Mercantile Law Amendment Act of 1856 English practice Mt MBain, 1881 
was introduced, to the effect of assimilating our law to that of 112; bat see u 
England in nearly every respect, without altering the theory. sup. é 
For after that year goods sold, not delivered, and allowed to 19-20 v.c.60.s.1. , 
remain in the seller’s custody, could not be attached by his creditors, 
or affected by his sequestration, to the effect of preventing the 
purchaser from enforcing delivery ; and the purchaser's creditors 
might attach his right to demand delivery. This enactment applied eee ; 
only to the sale of specific goods, and only where the custody, not M ree 
the use, was left with the vendor. Further, in virtue of the second 1038, 
section of the Act, a sub-purchaser of goods left in the original 
seller’s custody might demand delivery from the latter on tender 
of the original purchase-money, and the latter could not retain 


the goods in security of any separate obligation due to him by his 


19-20 V.c. 60,s. 3. 


Ss. 1, 16-19. 


See ss. 6, 7, 20, 
32 (3), 33. 


53-4 V.c. 40. 


Inglis, 1898, 
25 R. H.L. 70. 
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own vendee. But, since the practical effect of these enactments 
was to simulate a transfer of the property by the mere sale of 
specific goods, the seller was allowed to do diligence against goods 
sold but still in his own hands, just as if he were a third party, 
until a sub-sale was intimated to him. 

Now the general effect of the code in this matter of the transfer 
of the property is to sweep away this imperfect and tentative 
assimilation, and frankly to accept the English theory ; to substitute 
the term “agreement to sell” for the term “ executory sale” ; and 
to retain the power of doing diligence just mentioned. 

Periculum rei vendite nondum tradite.—Though the property, 
according to our former system, remained with the seller in the 
interval between the contract and delivery, yet, if the subject then 
perished, it perished, as in the Roman law, to the buyer, according 
to the artificial rule, “ periculum rei vendite nondum tradite est 
emptoris,” and contrary to the general rule, “res perit domino”; 
because the property in the seller was considered to be but 
nominal, he being obliged to transfer it to the buyer. The same 
jaw applied to deterioration and to increment of value during the 
said interval. There were certain exceptions which it is unnecessary 
to detail. For the same results, by a strict application of the 
latter rule, and not as an exception to it, were reached in the 
English law which is now applied to Scotland by the code, with 
the same exceptions ; and both are set forth in the sections noted 
on the margin. 


Factors Acts.—Four Acts were passed in the last century for 


‘the purpose of giving its fair significance to the possession of 


goods or of documents of title. These Acts were repealed as to 
England in 1889 by a statute, which consolidated their provisions 
briefly, and was adapted to the terminology of the law of Scotland 
by an Act passed in the following year. Shortly stated, a mer- 
cantile agent, who is with consent of the owner in possession of 
goods or of the documents of title to goods (such as a bill of lading, 
dock-warrant, or delivery order) may effectually sell, pledge, or 
otherwise dispose of the goods, as if he had express authority to 
do so, to one who takes them in bond fide and without notice of 
his lack of authority. A pledge of the documents, if made by 
a mercantile agent, is deemed a pledge of the goods. A vendor 
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still in possession of the goods or documents may effectually 
transfer the goods to a third party, who is in good faith and 
without notice of the previous sale. A buyer in possession may 
similarly transfer, as if he were a mercantile agent in possession with 
consent of the owner. A transfer of documents enables the trans- 
feree to convey onerously to one who is in bond fide a title which 
may defeat the original vendor’s right of retention, and any right 
of stoppage in transitu. 

Warranty.—In our old law there were here two important dis- 
crepancies from English practice. The first was that goods sold 
at a full price, though inspected by the buyer, were by us held 
to be warranted as of quality suitable to the avowed purpose of 
the buyer, and as marketable, barring obvious defects; while in 
England the rule was “caveat emptor.” This English rule was 
introduced into our system by the Mercantile Law Amendment 
Act, 1856, and is not disturbed by the code. The only cases of 19-20V.c.60;s.5. 
implied warranty of quality or fitness are to-be found in sections 
14 and 15 thereof. The other discrepancy was that in Scotland 
a warranty in sale was and is regarded as a material part of the 
contract ; while in England it was and is viewed as a collateral 
bargain. Our law demanded rescission if a breach took place ; 
English law allowed only of maintenance of the sale and indemnifi- 
cation by set-off or damages. The English rule is retained in the 
code for England; but in Scotland the alternative remedy is now 
allowed of repudiation of the contract (as of old), or retention of s.u1@). 
the goods and recourse to indemnity by way of compensation 


or damages. Thus the actio quanti minoris, which in some un- 


explained way dropped out of our system, except in a few cases 


of absolute necessity, has been reinstated alongside of the actio Louttit’s Trs, 
ay Ne FOL S 


redhibitoria, which proceeds for annulling the sale. M Cav, 1895, 
Permutation.—Permutation differs from a sale chiefly in this, 
that in it one subject is to be given in barter or exchange for 


another ; whereas the price in a sale consists of current money. 


Brown; B. Pr. 82, 
1299 sqq.; 1 B.C. ; 


Benjamin ; 
R. Brown ; 
Chalmers. 


Sup. p. 358 ; 
Martin, 1872, 
10 M. 949. 

Inf. 8.8. 

Reid, 1904, 6 F. 
HLL. 25. 


Beed, 2 Y. & J. 
278. 


Ss. 5, 6, 9-19, 
28, 48. 

See sup. p. 357 ; 
B. Pr. 86. 


Murdoch, 1889, 
16 R. 396 


Sup. 1,63 1,:7. 


Sup. 1, 6, 16; 
1 


> f, ol. 


Ryder, L.R. 
4 Ex. 39. 
Johnstone, 
19 Q.B.D. 509. 
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56U6a DT VICT Cava 


An Act for codifying the Law relating to the Sale of Goods. 
—[20th February 1894.] 


Be it enacted by the Queen’s most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament assembled, and by the 
authority of the same, as follows: 


Part I.—FORMATION OF THE CONTRACT 
Contract of Sale 


1, Sale and agreement to sell.—(1.) A contract of sale of 
goods is a contract whereby the seller transfers or agrees to 
transfer the property in goods to the buyer for a money con- 
sideration, called the price. There may be a contract of sale 
between one part owner and another. 

(2.) A contract of sale may be absolute or conditional. 

(3.) Where under a contract of sale the property in the goods 
is transferred from the seller to the buyer. the contract is called a 
sale ; but where the transfer of the property in the goods is to take 
place at a future time or subject to some condition thereafter to be 
fulfilled the contract is called an agreement to sell. 

(4.) An agreement to sell becomes a sale when the time elapses 
or the conditions are fulfilled subject to which the property in the 
goods is to be transferred. 

2. Capacity to buy and sell.—Capacity to es and sell is 
regulated by the general law concerning capacity to contract, and 
to transfer and acquire property. 

Provided that where necessaries are sold and delivered to an 
infant, or minor, or to a person who by reason of mental incapacity 
or drunkenness is incompetent to contract, he must pay a reasonable 
price therefor. 

Necessaries in this section mean goods suitable to the condition 
in life of such infant or minor or other person, and to his actual 
requirements at the time of the sale and delivery. 
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Formatities of the Contract 


3. Contract of sale, how made.—Subject to the provisions of Atian,1875,2 R. 
this Act and of any statute in that behalf, a contract of sale may 1878, Boe ti 
be made in writing (either with or without seal), or by word of 7 is a 
mouth, or partly in writing and partly by word of mouth, or may 
be implied from the conduct of the parties. 

Provided that HOD in this section shall affect the law relating Lindley, Comp. 
to corporations. 

4, Contract of sale for ten pounds and upwards. —[Not appli- 


cable to Scotland. ] 


Subject-matter of Contract 


5. Existing or future goods. —(1.) The goods which form the 
subject of a contract of sale may be either existing goods, owned Thomson, 1886, 
or possessed by the seller, or goods to be manufactured or acquired 90; i B.C. 461. 
by the seller after the making of the contract of sale, in this Act 
called “future goods.” 

(2.) There may be a contract for the sale of goods, the acquisi- B.Pr.108; 


1 B.C. 470. 
tion of which by the seller depends upon a contingency which may 


or may not happen. 
(3.) Where by a contract of sale the seller purports to effect a 
present sale of future goods, the contract operates as an agreement 


to sell the goods. 


' 6. Goods which have perished.—Where there is a contract for Couturier, 5 HLL. 
673. See next s. 


the sale of specific goods, and the goods without the knowledge of 
the seller have perished at the time when the contract is made, the 


contract is void. 


7. Goods perishing before sale but after agreement to sell.— See = 6, 20, . 
phic 
1; 


it to sell specific goods, and subsequently 5 5OPD. 
Where there is an agreemet p 502) 
the goods,. without any fault on the part of the seller es buyer, Hee, 
perish before the risk passes to the buyer, the agreement is thereby 
avoided. 
The Prvece 
i ice.— ‘ice in ¢ ‘act of sale B.P 

8. Ascertainment of price.—(1.) The price in a contract of sale B. pe et 

may be fixed by the contract, or may be left to be fixed in manner 10M. 313. 


thereby agreed, or may be determined by the course of dealing 


between the parties. 


Wilson, 1859, 
2) D957 ; 
Stuart & Co., 
1885, 13 R. 221; 
Cuthbertson, 
1870, 8 M. 1073. 


Thurnell, 
2M. & W. 786. 


Clarke, 18 C.B. 
765. 


See Mackay, 
1881, 8 R. H.L. 37. 


See ss. 48 (4), 55. 


Martindale, 
1 Q.B. 389; Col- 
vin, 1857, 19 D. 


890; Paton, 1897, 


35 §.L.R. 112. 
Bowes, 2 Ap. 
Cas. 455; Shaw, 
1900, 2 F’. 1070. 
See 52-3 V. c. 63, 
Sao: 


Inf. s. 62 (1); 
Chanter, 4 M. & 
W.. 399. 


Behn, 3B. & 8. 
751; Bentsen, 
~[1893] 2 Q.B. 274. 
Wallis, [1910] 

2 K.B. 1003. 
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(2.) Where the price is not determined in accordance with the 
foregoing provisions the buyer must pay a reasonable price. What 
is a reasonable price is a question of fact dependent on the circum- 
stances of each particular case. 

9, Agreement to sell at valuation.—(1.) Where there is an 
agreement to sell goods on the terms that the price is to be fixed by 
the valuation of a third party, and such third party cannot or does 
not make such valuation, the agreement is avoided ; provided that if 
the goods or any part thereof have been delivered to and appropriated 
by the buyer he must pay a reasonable price therefor. 

(2.) Where such third party is prevented from making the 
valuation by the fault of the seller or buyer, the party not in fault 
may maintain an action for damages against the party in fault. 


Conditions and Warranties 


10. Stipulations as to time.—(1.) Unless a different intention 
appears from the terms of the contract, stipulations as to time of 
payment are not deemed to be of the essence of a contract of sale. 
Whether any other stipulation as to time is of the essence of the 
contract or not depends on the terms of the contract. 

(2.) Ina contract of sale “month” means primd facie calendar 
month. 

11. When condition to be treated as warranty.—(1.) In 
England or Ireland— 

(a.) Where a contract of sale is subject to any condition to be 
fulfilled by the seller, the buyer may waive the condition, 
or may elect to treat the breach of such condition as a breach 
of warranty, and not as a ground for treating the contract as 
repudiated. 

(6.) Whether a stipulation in a contract of sale is a condition, 
the breach of which may give rise to a right to treat the 
contract as repudiated, or a warranty, the breach of which 
may give rise to a claim for damages but not to a right to 
reject the goods and treat the contract as repudiated, depends 
in each case on the construction of the contract. A stipulation 
may be a condition, though called a warranty in the contract. 

(c.) Where a contract of sale is not severable, and the buyer 
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has accepted the goods, or part thereof, or where the contract 
is for specific goods, the property in which has passed to the 
buyer, the breach of any condition to be fulfilled by the seller 
can only be treated as a breach of warranty, and not as a g,53, inf. 
ground for rejecting the goods and treating the contract as 
repudiated, unless there be a term of the contract, express or 
implied, to that effect. 

(2.) In Scotland, failure by the seller to perform any material a p. 359; 


Dp, 1905, 


part of a contract of sale is a breach of contract, which entitles the 7 eas Carter 
0., 1885, 


buyer either within a reasonable time after delivery to reject the 12 R. ue ah 
unro. 
goods and treat the contract as repudiated, or to retain the goods S.C. 331. ba 
and treat the failure to perform such material part as a breach 15%7,24 R312; 
upton, 1900, 


which may give rise to a claim for compensation or damages. ?,4 WSs ,Ane, 
(3.) Nothing in this section shall affect the case of any condition 33}4 year 


or warranty, fulfilment of which is excused by law by reason of eee sah, 
; sane : 7 GIR. Hileeoe: 
Impossibility or otherwise. 

12. Implied undertaking as to title, &c.—In a contract of 
sale, unless the circumstances of the contract are such as to show 


a different intention, there is— 


(1.) An implied condition on the part of the seller that in the p. pr. 121-6, 895; 
Eschholz, 17 OB. 


case of a sale he has a right to sell the goods, and that in the Ns. 708; Benj. 
622; Swan, 1865, 


case of an agreement to sell he will have a right to sell the 3851. 


goods at the time when the property is to pass ; 
(2.) An implied warranty that the buyer shall have and enjoy’ x. pr. sup. 


quiet possession of the goods : 
(3.) An implied warranty that the goods shall be free from any sanders, 


11 Q.B.D. 32 
charge or encumbrance in favour of any third. party, not oes 
declared or known to the buyer before or at the time when 


the contract is made. 


13. Sale by description. Where there is a contract for the sale Jatte, 1860, 23D. 
Zs Jarter 


of goods by description, there is an implied condition that the goods oe epee 


shall correspond with the description ; and if the sale be by sample, 1003; Van a 
as well as by description, it is not sufficient that the bulk of the ie poe 


goods corresponds with the sample if the goods do not also corre- rn a 
spond with the description. Wap 
14, Implied conditions as to quality or fitness. — Subject tos 6.15; and eo. 
C. 20, S. hs 


the provisions of this Act and of any statute in that behalf, there 56-7 V.c. 56. 
is no implied warranty or condition as to the quality or fitness for 


See sup. p. 359; 
and 19-20 V.c. 60, 
s. 5 (repealed 
anj.); Boer. 97% 
Wilson, 1896, 

23 R. 714; 
Malcolm, 1898, 
25 R. 1089. 

Smith & Son, 
1888, 15 R. 533; 
Jones, 24 Q.B.D. 
650; Jacobs, 
1899, 21. HLL. 70; 
Gillespie, [1896] 
2 Q.B.59; Paul, 
1900, 3 F. 119; 

M‘ Millan, 1903, 

10 S.L.T. 631; 
Williamson, 
1504, 6 F. 863; 
Grichton, 1908, 
S.C. 418; Preist, 
[1903] 2 KB. 148. 
Jones, L.R. 
BO) Bs 197: John- 
son, 1881, 8 R. 
437; Macfarlane, 
1868, 6 M. HL. 168 
Williamson, sup. 


B. Pr. 101; 
Jones, 4 Taunt. 
847. 


Bigge, 7H. & N. 
955; Drummond, 
12 A.C, 284; 
Cooper, 1863, 

1 M. 677; 
Douglas, 1895, 
23 R. 163. 


White & Co., 
1891, 18 R. 972; 
Glasgow Mags. “9 
1895, 22 R. 818. 


Jowett, 1860, 
22 D. 1400. 


Lorimer, 
UBS & ©: 1, 


Drummond, sep. 
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any particular purpose of goods supplied under a contract of sale, 
except as follows :— 

(1.) Where the buyer, expressly or by implication, makes known 
to the seller the particular purpose for which the goods are 
required, so as to show that the buyer relies on the seller’s 
skill or judgment, and the goods are of a description which it 
is in the course of the seller’s business to supply (whether he 
be the manufacturer or not), there is an implied condition 
that the goods shall be reasonably fit for such purpose, 
provided that in the case of a contract for the sale of a 
specified article under its patent or other trade name, there 
is no implied condition as to its fitness for any particular 
purpose : 

(2.) Where goods are bought by description from a seller who 
deals in goods of that description (whether he be the manu- 
facturer or not), there is an implied condition that the goods 
shall be of merchantable quality ; provided that if the buyer 
has examined the goods, there shall be no implied condition 
as regards defects which such examination ought to have 
revealed : 

(3.) An implied warranty or condition as to quality or fitness for 
a particular purpose may be annexed by the usage of trade. 
(4.) An express warranty or condition does not negative a 
warranty or condition implied by this Act unless inconsistent 

therewith. — 


Sale by Sample 


15, Sale by sample.—(1.) A contract of sale is a contract for 
sale by sample where there is a term in the contract, express or | 
implied, to that effect. 

(2.) In the case of a contract for sale by sample— 

(a.) There is an implied condition that the bulk shall corre- 
spond with the sample in quality : 

(0.) There is an implied condition that the buyer shall have 
a reasonable opportunity of comparing the bulk with the 
sample : 

(¢.) There is an implied condition that the goods shall be free 
from any defect, rendering them unmerchantable, which 
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would not be apparent on reasonable examination of the 
sample. 


Part I].—ErFrects OF THE CONTRACT 
Transfer of Property as between Seller and Buyer 


16. Goods must be ascertained.—Where there is a contract for Haya ae 
the sale of unascertained goods no property in the goods is trans- 1910, S.C. 1095. 
ferred to the buyer unless and until the goods are ascertained. 

17. Property passes when intended to pass.—(1.) Where there SOA ley 
is a contract for the sale of specific or ascertained goods the property [1900] 1 Q.B. ty 
in them is transferred to the buyer at such time as the parties to 
the contract intend it to be transferred. 

(2.) For the purpose of ascertaining the intention of the parties Murdoch, 1889, 
regard shall be had to the terms of the contract, the conduct of the 
parties, and the circumstances of the case. 

18, Rules for ascertaining intention.— Unless a different inten- ne ee 
tion appears, the following are rules for- ascertaining the intention 11 5. HL. 
of the parties as to the time at which the property in the goods is 
to pass to the buyer. 


Rule 1.— Where there is an unconditional contract for the sale e p. 357. 


h & Co., 
1886, 13 HL. 

of specific goods, in a deliverable state, the property in the been 

goods passes to the buyer when the contract is made, and it ii, ete” 


is immaterial whether the time of payment or the time of Taling, 6B. ri 

delivery, or both, be postponed. ©, 380: 

Rule 2.—Where there is a contract for the sale of specific goods M129; Cock 
and the seller is bound to do something to the goods, for the }yrs.1r 1910, 
purpose of putting them into a deliverable state, the property 
does not pass until such thing be done, and the buyer has 
notice thereof. 

Rule 3.—Where there is a contract for. the sale of specific goods See 
in a deliverable state, but the seller is bound to weigh, ee ue 
measure, test, or. do some other act or thing with reference 
to the goods for the purpose of ascertaining the price, the 
property does not pass until such act or thing be done, and 
the buyer has notice thereof. 


Rule 4.—When goods are delivered to the buyer on approval 71%; 
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Macdonald, 1888, or “on sale or return” or other similar terms the property 
15 R. 988; White, c 

LR. 6 Ch. 397 therein passes to the buyer :— 

Wingfield, " é . ; 

10.Ch. D. oy a (a.) When he signifies his approval or acceptance to the seller or 
Cirkham, [18' ze : 

Joa does any other act adopting the transaction : 

r UES) %, . . ° 

Peo ener (b.) If he does not signify his approval or acceptance to the 


[1906] 2 K.B. 574. “a ee 
seller but retains the goods without giving notice of rejection, 


then, if a time has been fixed for the return of the goods, on 
the expiration of such time, and, if no time has been fixed, 
on the expiration of a reasonable time. What is a reasonable 
time is a question of fact. 

Rule 5.—(1.) Where there is a contract for the sale of unascer- 
tained or future goods by description, and goods of that 
description and in a deliverable state are unconditionally 


Jenner, LR. appropriated to the contract, either by the seller with the 

4 C.P. 270; 5 

es assent of the buyer, or by the buyer with the assent of 

.B.D. 500; 

Carmichael,1901, if l] 19 i 

ea he seller, the property in the goods thereupon passes 

1904, 6 F. HL. 25. to the buyer. Such assent may be express or implied, 
and may be given either before or after the appropriation 
is made: 

1 ae 243; (2.) Where, in pursuance of the contract, the seller delivers the 

> od, : 

M‘L. & Rob. 663 ; o = | 1 1 j 

Cork Distiieries goods to the buyer or to a carrier or other bailee or custodier 

es TELL. (whether named by the buyer or not) for the purpose of 


transmission to the buyer, and does not reserve the right of 
disposal, he is deemed to have unconditionally appropriated 
the goods to the contract. 
ABO.220: 19. Reservation of right of disposal.—(1.) Where there is a con- 
pbopherd, LR. tract for the sale of specific goods or where goods are subsequently 
appropriated to the contract, the seller may, by the terms of the 
contract or appropriation, reserve the right of disposal of the goods 
until certain conditions are fulfilled. In such eases, notwithstanding 
the delivery of the goods to the buyer, or to a carrier or other 
bailee or custodier for the purpose of transmission to the buyer, 
the property in the goods does not pass to the buyer until the 
conditions imposed by the seller are fulfilled. 


1B.0.220; (2.) Where goods are shipped, and by the bill of lading the goods 
a are deliverable to the order of the seller or his agent, the seller is 


prima facie deemed to reserve the right of disposal. 
Minabita, 2 Bx (3.) Where the seller of goods draws on the buyer for the price, 
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and transmits the bill of exchange and bill of lading to the buyer shephera, sup.; 
together to secure acceptance or payment of the bill of exchange, Tab. 613. 
the buyer is bound to return the bill of lading if he does not 
honour the bill of exchange, and if he wrongfully retains the bill 
of lading the property in the goods does not pass to him. 

20. Risk prima facie passes with property.—Unless otherwise an pele 
agreed, the goods remain at the seller’s risk until the property 189, 20 R. 230; 


Henckel, 1889, 


therein is transferred to the buyer, but when the property therein HE 


is transferred to the buyer, the goods are at the buyer’s risk whether 88.L.1. as 
delivery has been made or not. PeeHba 1 
Provided that where delivery has been delayed through the B. B Pe oe ; 1B. . 
fault of either buyer or seller the goods are at the risk of the party LR. 7 QB. 436. 
in fault as regards any loss which might not have occurred but for 
such fault. 
Provided also that nothing in this section shall affect the duties Benj. 67, 716. 
or liabilities of either seller or buyer as a bailee or custodier of the 


goods of the other party. 


Transfer of Title 


21. Sale by person not the owner.—(1.) Subject to the pro- Sees, 2% 5,482), 
visions of this Act, where goods are sold by a person who is not the oe Cam, ae 
owner thereof, and who does not sell them under the authority or a igs us 
with the consent of the owner, the buyer acquires no better title vu et i. 
the goods than the seller had, unless the owner of the goods is by ee 
his conduct precluded from denying the seller’s authority to sell. ite chin ry 

(2.) Provided also that nothing in this Act shall affect— 

(a.) The provisions of the Factors Acts, or any enactment See sup. p. 358. 
enabling the apparent owner of goods to dispose of them as Bq. 18-19 Y. 
if he were the true owner thereof ; 

(b.) The validity of any contract of sale under any special #.9. 41-2 V.c.38; 


SUD. » 2, 6, 294; 
common law or statutory power of sale or under the order ing. 3, 6, 13. 


of a court of competent jurisdiction. 
22. Market overt.—{Not applicable to Scotland. ] Todd, 188, 
23, Sale under voidable title.— When the seller of goods has a ae ENS ae 
voidable title thereto, but his title has not been avoided at the time ee ie 
of the sale, the buyer acquires a good title to the goods, provided 8.0. 33 


he buys them in good faith and without notice of the seller’s defect 


of title. 


See 52-3 V. c. 45, 

s.8; 53-4 V.c. 40; 

Johnson, 

3 O.P.D. 32. 

Lee, Pere 2 6 B. 

318; Hel 

[1895] A. e 471; 

eee {1899} 
1QB. 643. 


See 52-3 V. care 
8.9; 53-4 V.c 
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24, Revesting of property in stolen goods on conviction of 
offender.—[{Not applicable to Scotland. ] 

25. Seller or buyer in possession after sale.—(1.) Where a 
, person having sold goods continues or is in possession of the goods, 
or of the documents of title to the goods, the delivery or transfer 
by that person, or by a mercantile agent acting for him, of the 
goods or documents of title under any sale, pledge, or other dis- 
position thereof, to any person receiving the same in good faith and 
without notice of the previous sale, shall have the same effect as if 
the person making the delivery or transfer were expressly authorised 
by the owner of the goods to make the same. 

(2.) Where a person having bought or agreed to buy goods 


Shenstone, “Figo4} obtains, with the consent of the seller, possession of the goods or 
Q 


452; 
Browne & Co., 
1893, 21 R. 173; 
Payne, [1895] 

1 Q.B. 653. See 
Helby, sup. ; 
Cahn, sup. 


See sup. p. 358. 


B. Pr. 112, 127, 


BePr los 
Forbes, 1885, 


12 R. 1065; Hall, 
1860, 22 D. 411; 


Linn, 1863, 
2 M. 88. 


B. Pr. 117-9 


the documents of title to the goods, the delivery or transfer by that 
person, or by a mercantile agent acting for him, of the goods or 
documents of title, under any sale, pledge, or other disposition 
thereof, to any person receiving the same in good faith and without 
notice of any lien or other right of the original seller in respect of 
the goods, shall have the same effect as if the person making the 
delivery or transfer were a mercantile agent in possession of the 
goods or documents of title with the consent of the owner. 

(3.) In this section the term “mercantile agent” has the same 
meaning as in the Factors Acts. 

26. Effect of writs of execution.—[Not applicable to Scotland. ] 


Part IJ].—PERFORMANCE OF THE CONTRACT 


27. Duties of seller and buyer.—It is the duty of the seller to 
deliver the goods, and of the buyer to accept and pay for them, in 
accordance with the terms of the contract of sale. 

28. Payment and delivery are concurrent conditions.—Unless 
otherwise agreed, delivery of the goods and payment of the price 
are concurrent conditions, that is to say, the seller must be ready 
and willing to give possession of the goods to the buyer in exchange 
for the price, and the buyer must be ready and willing to pay the 
price in exchange for possession of the goods. 

29, Rules as to delivery.—(1.) Whether it is for the buyer to 
take possession of the goods or for the seller to send them to the 


re TE] SALE OF GOODS ACT, 1893 369 


buyer is a question depending in each case on the contract, express 
or implied, between the parties. Apart from any such contract, 
express or implied, the place of delivery is the seller’s place of 
business, if he have one, and if not, his residence: Provided that, 
if the contract be for the sale of specific goods, which to the know- 
ledge of the parties when the contract is made are in some other 
place, then that place is the place of delivery. 

(2.) Where under the contract of sale the seller is bound to send Hick, [ on rel 
the goods to the buyer, but no time for sending them is fixed, the 1880, 7 R. 521. 
seller is bound to send them within a reasonable time. 

(3.) Where the goods at the time of sale are in the possession B, Pr. Bee. 


of a third person, there is no delivery by seller to buyer-unless and air; “black 867, 
6) 36, 


until such third person acknowledges to the buyer that he holds § Be Sec 


the goods on his behalf; provided that nothing in this section shall m0) Ee 2 
affect the operation of avn issue or transfer of any document of title 
to goods. 
(4.) Demand or tender of delivery may be treated as ineffectual $ See Startup, 
unless made at a reasonable hour. What is a reasonable hour is a 
question of fact. 
(5.) Unless otherwise agreed, the expenses of and incidental to 
putting the goods into a deliverable state must be borne by the 
seller. 
30. Delivery of wrong quantity.—(1.) Where the seller delivers to ee 


R D 


the buyer a quantity of goods less than he contracted to sell, the ee. 
buyer may reject them, but if the buyer accepts the goods so Oxendale, oa 
delivered: he must pay for them at the contract rate. 

(2.) Where the seller delivers to the buyer a quantity of goods Cunliffe, 6 Ex. 
larger than he contracted to sell, the buyer may accept the goods 
included in the contract and reject the rest, or he may reject the 
whole. If the buyer accepts the whole of the goods so delivered 
he must pay for them at the contract rate. 

(3.) Where the seller delivers to the buyer the goods he con- Nicholson, LAR, 
tracted to sell mixed with goods of a different description not Aken am 
included in the contract, the buyer may accept the goods which 8. 490. 
are in accordance with the contract and reject the rest, or he may 
reject the whole. 


bject to any usage of Moore, 10 E 

(4.) The provisions of this ee ce su i y i fore, 10 Ex 
ing between the parties. —‘Tancrea, 1890, 

trade, special agreement, or course of dea Pp o Fpncrsd TOM) 


Honek, 1881, 
7 Q.B.D. 92. 


Mersey Steel 
and Iron Co., 

9 Ap. Cas. 434; 
Higgin, 1893, 
20 KR. 532 ; Barr, 
1893, 21 R. 224; 
Treland, 1894, 
21 R. 989; Veit, 
1896, 33 S.L.R 
526; Govan 
Rope Co., 1897, 
24 R. 368. 
Dominion Coal 
Co., [1909] 

A.C. 293. 


See ss. 43, 44, 18 
(5, 2), 29; Dunlop, 
1839, ML. & 


Rob. 663; Cork | 


Distilleries Co., 
L.R. 7 H.L. 269. 


Clarke, 14 Fast, 
475; Cothay, 

3 Camp. 129; 
Buckman, 

3 Camp. 414, 


B. Pr. 118; 
1B.C. 474; Fleet, 
1854, 16 D. 1122; 
Hastie, 1857, 
19.557. 


See ss. 20, 32. 


Bull, 10 Ex. 342. 


See ss. I] (1a), 
14 2), 152 b, 0); 
Fleming & Co., 
1882, 9 R. 473; 
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31. Instalment deliveries.—(1.) Unless otherwise agreed, the 
buyer of goods is not bound to accept delivery thereof by instal- 
ments. 

(2.) Where there is a contract for the sale of goods to be 
delivered by stated instalments, which are to be separately paid for, 
and the seller makes defective deliveries in respect of one or more 
instalments, or the buyer neglects or refuses to take delivery of “or 
pay for one or more instalments, it is a question in each case 
depending on the terms of the contract and the circumstances of 
the case, whether the breach of contract is a repudiation of the 
whole contract or whether it is a severable breach giving rise to a 
claim for compensation but not to a right to treat the whole contract 
as repudiated, 

32. Delivery to carrier.—(1.) Where, in pursuance of a contract 
of sale, the seller is authorised or required to send the goods to the 
buyer, delivery of the goods to a carrier, whether named by the 
buyer or not, for the purpose of transmission to the buyer is prumd 
jucie deemed to be a delivery of the goods to the buyer. 

(2.) Unless otherwise authorised by the buyer, the seller must 
make such contract with the carrier on behalf of the buyer as may 
be reasonable having regard to the nature of the goods and the 
other circumstances of the case. If the seller omits so to do, and 
the goods are lost or damaged in course of transit, the buyer may 
decline to treat the delivery to the carrier as a delivery to himself, 
or may hold the seller responsible in damages. 

(3.) Unless otherwise agreed, where goods are sent by the seller 
to the buyer by a route involving sea transit, under circumstances 
in which it is usual to insure, the seller must give such notice to 
the buyer as may enable him to insure them during their sea transit, 
and, if the seller fails to do so, the goods shall be deemed to be at 
his risk during such sea transit. 

33. Risk where goods are delivered at distant place.— Where 
the seller of goods agrees to deliver them at his own risk at a place 
other than that where they are when sold, the buyer must, never- 
theless, unless otherwise agreed, take any risk of deterioration in 
the goods necessarily incident to the course of transit. 

34, Buyer’s right of examining the goods. —(1.) Where goods 
are delivered to the buyer, which he has not previously examined, 
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he is not deemed to have accepted them unless and until he has Bradley & Co, 


1886, 13 R. 8935 
had a reasonable opportunity of examining them for the purpose of Chalmers, 1897, 
20. 


ascertaining whether they are in conformity with the contract. 


(2.) Unless otherwise agreed, when the seller tenders delivery ee 
of goods to the buyer, he is bound, on request, to afford the buyer Grimoldby, LR. 


a reasonable opportunity of examining the goods for the purpose of | Sin & Bons, 
ascertaining whether they are in couformity with the contract, 


35. Acceptance.—The buyer is deemed to have accepted the Bradley & Oo, 
sup.; Mackay, 

goods when he intimates to the seller that he has accepted them, ) eee 
or when the goods have been delivered to him, and he does any act a ee 


22 R. 699, 818. 
in relation to them which is inconsistent with the ownership of the Strachan i 


seller, or when after the lapse of a reasonable time, he retains the {54° 7 


goods without intimating to the seller that he has rejected them. per 1898, 


36. Buyer not bound to return rejected goods.—Unless other- kr a 


. : Couston, 1872, 
wise agreed, where goods are delivered to the buyer, and he refuses 10 mM. HLL. 74: 


5 2 : Caledonian 
to accept them, having the right so to do, he is not bound to return Riy., 1882, 


cans . me ahs 10'R. 64; but 
them to the seller, but it is sufficient if he intimates to the seller see Lupton, 


1900, 2 F. 1118, 
that he refuses to accept them. 

37. Liability of buyer for neglecting or refusing delivery of Sere 56 
goods.—When the seller is ready and willing to deliver the goods, eae By, 
and requests the buyer to take delivery, and the buyer does not 
within a reasonable time after such request take delivery’ of the 
goods, he is liable to the seller for any loss occasioned by his 
neglect or refusal to take delivery, and also for a reasonable charge 
for the care and custody of the goods. Provided that nothing in 
this section shall affect the right of the seller where the neglect or g. 50. 
refusal of the buyer to take delivery amounts to a repudiation of 


the contract. 


Part IV.—RicHts OF UNPAID SELLER AGAINST THE Goops 


38. Unpaid seller defined.—(1.) The seller of goods is deemed 
to be an “unpaid seller” within the meaning of this Act— 


(a.) When the whole of the price has not been paid or tendered ; x, py, 97; 
Merchant 
(b.) When a bill of exchange or other negotiable instrument has Banking Co, 
; ae ane 5 Oh. D. 205. 
been received as conditional payment, and the condition on Miles, 2 C & M. 
2 504; Gunn, L. 
which it was received has not been fulfilled by reason of the 10 Ch, 491, 501; 
M‘Dowall & 
j i ink * oth ise. Neilson’s Tr. 
dishonour of the instrument or otherw 19047 F 33 


18-9 V. c. 111. 
See Imperial 
Bank, 5 Ch. 
D. 195. 


18-9 V.c. 111; 
sup. p. 357. 


Sup. ss. 16-19. 
S. 41 seq. 


S. 44 seq. 


Ss. 47, 48. 
Ss. 16-19. 
8. 50. 


Chalmers, L.R. 
2 Ch. 289. 


19-20 V. c. 60, 

ss. 2, 3, repealed, 
anf.; Browne & 
Co., 1893, 21 k. 
173; Wyper, 
1861, 23 D. 606. 


See ss. 39, 42, 55; 
sup. P. 357. 


Valpy, 
16 Q.B. 941. 


S. 62 (3); Grice, 
3 Ap. Cas. 319. 
Grice, swp. 
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(2.) In this part of this Act the term “seller” includes any 
person who is in the position of a seller, as, for instance, an agent 
of the seller to whom the bill of lading has been indorsed, or a 
consignor or agent who has himself paid, or is directly responsible 
for, the price. 

39. Unpaid seller’s rights.—(1.) Subject to the provisions of 
this Act, and of any statute in that behalf, notwithstanding that 
the property in the goods may have passed to the buyer, the unpaid 
seller of goods, as such, has by implication of law— 

(a.) A lien on the goods or right to retain them for the price 

while he is in possession of them ; 

(.) In case of the insolvency of the buyer, a right of stopping 
the goods in transitu after he has parted with the possession 
of them ; 

(c.) A right of re-sale as limited by this Act. 

(2.) Where the property in goods has not passed to the buyer, 
the unpaid seller has, in addition to his other remedies, a right of 
withholding delivery similar to and co-extensive with his rights 
of lien and stoppage in transitu where the property has passed to 
the buyer. 

40, Attachment by seller in Scotland.—In Scotland a seller of 
goods may attach the same while in his own hands or possession 
by arrestment or poinding ; and such arrestment or poinding shall 
have the same operation and effect in a competition or otherwise 
as an arrestment or poinding by a third party. 


Unpaid Seller's Lien 


41. Seller’s lien.—(1.) Subject to the provisions of this Act, 
the unpaid seller of goods who is in possession of them is entitled 
to retain possession of them until payment or tender of the price in 
the following cases, namely :— 

(a.) Where the goods have been sold without any stipulation as 

to credit ; 

(b.) Where the goods have been sold on credit, but the term of 

credit has expired ; 

(c.) Where the buyer becomes insolvent. 

(2.) The seller may exercise his right of lien notwithstanding 
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that he is in possession of the goods as agent or bailee or custodier 
for the buyer. 
42, Part delivery.Where an unpaid seller has made part Bunney,4B.& 
delivery of the goods, he may exercise his right of lien or reten- eae 
tion on the remainder, unless such part delivery has been made 
under such circumstances as to show an agreement to waive the 
lien or right of retention. 
43, Termination of lien.—(1.) The unpaid seller of goods loses 
his lien or right of retention thereon— 


(a.) When he delivers the goods to a carrier or other bailee or see ss. 18 (5, 2). 
19, 32 (1), 45. 


custodier for the purpose of transmission to the buyer without 
reserving the right of disposal of the goods ; 


(b.) When the buyer or his agent lawfully obtains possession of B, Pr, 108, 113-19. 
28, 1502-6. 
the goods ; 


(c.) By waiver thereof. oe CO, 
: : ‘ ), 47. 
(2.) The unpaid seller of goods, having a lien or right of reten- Scrivener, 
wee : . 19 W.R. 388. 
tion thereon, does not lose his lien or right of retention by reason 


only that he has obtained judgment or decree for the price of the 


goods. 
5 . . 
Stoppage in transitu 


44, Right of stoppage in transitu.—Subject to the provisions of rickharrow, 
4 - 1 2 Ross, L.C. 925 
this Act, when the buyer of goods becomes insolvent, the unpaid wafirey, 3 Pat, 
6 5 A 191* B. Pr. 1307s 
seller who has parted with the possession of the goods has the B.C. S21, 203,” 
; 248 ; inf. s. 62 (3) 5 
4 i  transitu i say, he may resume sup. ss. 18 (5,2), 
right of stopping them im transitu, that ia TOE 19/59) 48035 
possession of the goods as long as they are in course of transit, and Lyons, 15 Ap. 


may retain them until payment or tender of the price. 


45. Duration of transit.—(1.) Goods are deemed to be in course Bethel me 

of transit from the time when they are delivered to a carrier by Miles, ce 
39; Kemp, 1909, 

a n " 7 ‘a TAY s ne eal} . Cas. 

land or water, or other bailee or custodier for the purpose of trans Were 
iSsi nti i i 6 1858, 20 D. 362; 
mission to the buyer, until the buyer, or his agent in that behalf, Tee a 


takes delivery of them from such carrier or other bailee or custodier. ° B94 


(2.) If the buyer or his agent in that behalf obtains delivery Whitehead, 


; Pune ; inati L. & N. W. Rly. 
of the goods before their arrival at the appointed destination, the Ph 


it i 400. 
transit is at an end. 


(3.) If, after the arrival of the goods at the appointed destina- Foster, 6 B. & O. 


1 

a : - . : says z 7 6 Ch. D. 783. 
tion, the carrier or other bailee or custodier acknowledges to the orn 10g 
; sie nd 13 S.L-T. 60. 

buyer, or his agent, that he holds the goods on his behalf and Aan 


7 : 5 er . Neilson’s Tr., 
continues in possession of them as bailee or custodier for the jyoi°7)s 37 
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buyer, or his agent, the transit is at an end, and it is immaterial 
that a further destination for the goods may have been indicated 
by the buyer. 


Bolton, L.R. (4.) If the goods are rejected by the buyer, and the carrier or 

— other bailee or custodier continues in possession of them, the transit 
is not deemed to be at an end, even if the seller has refused to 
receive them back. 

Bernatson, L.R. (5.) When goods are delivered to a ship chartered by the buyer 

Neish 1607, it is a question depending on the circumstances of the particular 


Hume, 691, 693. 5 : ; 
case, whether they are in the possession of the master as a carrier, 


or as agent to the buyer. 

Bird, 4 Ex. 786. (6.) Where the carrier or other bailee or custodier wrongfully 
refuses to deliver the goods to the buyer, or his agent in that 
behalf, the transit is deemed to be at an end. 

Cooper, (7.) Where part delivery of the goods has been made to the 
buyer, or his agent in that behalf, the remainder of the goods may 
be stopped in transitu, unless such part delivery has been made under 
such circumstances as to show an agreement to give up possession of 
the whole of the goods. 

Phelps, 29 Ch. 46. How stoppage in transitu is effected.—(1.) The unpaid 


D. 813; ELopDel, 


1850, 13 D.61; ' seller may exercise his rig } itu ei cing 
‘Adamson, 1867, y iis right of stoppage in transitu either by taking 
347 


a ee i actual possession of the goods, or by giving notice of his claim to 
pone 4 AD. the carrier or other bailee or custodier in whose possession the 
goods are. Such notice may be given either to the person in 
actual possession of the goods or to his principal. In the latter 
case the notice, to be effectual, must be given at such time and 
under such circumstances that the principal, by the exercise of 
reasonable diligence, may communicate it to his servant or agent 
in time to prevent a delivery to the buyer. 
tts (2.) When notice of stoppage in transitu is given by the seller 
4 Hleress, 32LJ. to the carrier, or other bailee or custodier in possession of the 
| goods, he must re-deliver the goods to, or according to the direc- 
tions of, the seller. The expenses of such re-delivery must be 
borne by the seller. 


Re-sale by Buyer or Seller 


ee Oi, 47. Effect of sub-sale or pledge by buyer.—Subject to the pro- 
fet 


6B. Ap. 340. visions of this Act, the unpaid seller’s right of lien or retention or 
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stoppage in transitu is not affected by any sale, or other disposition Morag 
ws 

of the goods which the buyer may have made, unless the seller has 

assented thereto. 


Provided that where a document of title to goods has been law- See 52-3 V.0.45, 


fully transferred to any person as buyer or owner of the goods, and ¢-40; Stoppel ; 
Adamson ; LL ick- 


that person transfers the document to a person who takes the docu- sepa Bla 


ment in good faith and for valuable consideration, then, if such Oat ae 
last-mentioned transfer was by way of sale the unpaid seller’s right 

of lien or retention or stoppage in transitu is defeated, and if such Falk, 14 Ch. D. 
last-mentioned transfer was by way of pledge or other disposition ee: 
for value, the unpaid seller’s right of lien or retention or stoppage ei, 
im transitu can only be exercised subject to the rights of the 
transferee. 

48. Sale not generally rescinded by lien or stoppage in tran- ena 
situ.—(1.) Subject to the provisions of this section, a contract of Stoppel, sup. 
sale is not rescinded by the mere exercise by an unpaid seller of 
his right of lien or retention or stoppage in transitu. 

(2.) Where an unpaid seller who has exercised his right of lien 
or retention or stoppage in transitu re-sells the goods, the buyer 
acquires a good title thereto as against the original buyer. 

(3.) Where the goods are of a perishable nature, or where the 
unpaid seller gives notice to the buyer of his intention to re-sell, 
and the buyer does not within a reasonable time pay or tender the 
price, the unpaid seller may re-sell the goods and recover from the } Teen 
original buyer damages for any loss occasioned by his breach of 


contract. 
(4.) Where the seller expressly reserves a right of re-sale in Lamond, ue 
; Hain, 1858, 


case the buyer should make default, and on the buyer making 15 D. 667. 
default, re-sells the goods, the original contract of sale is thereby 


rescinded, but without prejudice to any claim the seller may have 


for damages. 


Part V.—ACTIONS FOR BREACH OF THE CONTRACT 


Remedies of the Seller 


49, Action for price.—(1.) Where, under a contract of sale, See 1816 
the property in the goods has passed to the buyer, and the buyer 23, 27, ae 


wrongfully neglects or refuses to pay for the goods according to 


Davis, [1898] 
1Q.B.1. 


Dunlop, 2 C. & 
K. 158. 


Sees. 54; B. Pr. 


pee lL BC. 5945 
Aang. 3, 3, d2. 


See Baird’s Trs., 


1877, 4 R. 1005. 


See s. 27 seq. ; 
ie Lee ied buted 
Brown, 1898, 
6S.L.T. 297. 


Hadley, 9 Ex. 
341, 


Forrester, 1876, 
4 R. H.L. 75 


Biinioi 


Hain, swp. 


See s. 27 seg. ; 
Be Pr, 112'seq. 
Clydebank, &c., 
Co., 1904, 

7¥. HLL. 77 
(penalty or 
liquidate 
damages). 


Hadley, swp.; 


Williams, 6 B. & 


S. 495; Roper, 
L.R. & C.P. 167; 
Dunlop, 1848, 
6B. Ap. 195; 
Ireland, 1894, 
21 R. 989; 
Webster, 1875, 
ral ay Gy 
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the terms of the contract, the seller may maintain an action against 
him for the price of the goods. 

(2.) Where, under a contract of sale, the price is payable on 
a day certain irrespective of delivery, and the buyer wrongfully 
neglects or refuses to pay such price, the seller may maintain an 
action for the price, although the property in the goods has not 
passed, and the goods have not been appropriated to the contract. 

(3.) Nothing in this section shall prejudice the right of the 
seller in Scotland to recover interest on the price from the date 
of tender of the goods or from the date on which the price was 
payable, as the case may be. 

50. Damages for non-acceptance. 


(1.) Where the buyer wrong- 
fully neglects or refuses to accept and pay for the goods, the 
seller may maintain an action against him for damages for non- 
acceptance. 

(2.) The measure of damages is the estimated loss directly and 
naturally resulting, in the ordinary course of events, from the 
buyer’s breach of contract. 

(3.) Where there is an available market for the goods in question 
the measure of damages is primd facie to be ascertained by the 
difference between the contract price and the market or current 
price at the time or times when the goods ought to have been 


accepted, or, if no time was fixed for acceptance, then at the time 
of the refusal to accept. 


Remedies of the Buyer 


51. Damages for non-delivery.—(1.) Where the seller wrong- 
fully neglects or refuses to deliver the goods to the buyer, the 
buyer may maintain an action against the seller for damages for 
non-delivery. 

(2.) The measure of damages is the estimated loss directly and 
naturally resulting, in the ordinary course of events, from the 
seller’s breach of contract. 

(3.) Where there is an available market for the goods in 
question the measure of damages is primd facie to be ascertained 
by the difference between the contract price and the market or 
current price of the goods at the time or times when they ought to 
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have been delivered, or, if no time was fixed, then at the time of 
the refusal to deliver. 

52. Specific performance.—In any action for breach of contract See Fry, Spec. 
to deliver specific or ascertained goods, the Court may, if it thinks ae 
fit, on the application of the plaintiff, by its judgment or decree 
direct that the contract shall be performed specifically, without 
giving the defendant the option of retaining the goods on payment 
of damages. The judgment or decree may be unconditional, or 
upon such terms and conditions as to damages, payment of the 
price, and otherwise, as to the Court may seem just, and the appli- 
cation by the plaintiff may be made at any time before judgment or 
decree. 

The provisions of this section shall be deemed to be supple- Seo Stewart, 
mentary to, and not in derogation of, the right of specific 1,5, ee a 
implement in Scotland. 

53. Remedy for breach of warranty.—(1.) Where there is as oe z @ oe 
breach of warranty by the seller, or where the buyer elects, or 80.571.” 
is compelled, to treat any breach of a condition on the part of the 
seller as a breach of warranty, the buyer is not by reason only of 
such breach of warranty entitled to reject the goods; but he may 

(a.) set up against the seller the breach of warranty in diminu- aes 8M. & 

tion or extinction of the price ; or Kinnear, 1901, 

(b.) maintain an action against the seller for damages for the 

breach of warranty. 
(2.) The measure of damages for breach of warranty is the Hadley, sup.; 


Govan Rope Co., 
estimated loss directly and naturally resulting, in the ordinary 1897, 24 R. 368; 


: Bostock, , 1904] 
course of events, from the breach of warranty. 1 K.B. 725. 

(3.) In the case of breach of warranty of quality such loss is Sees. 54. 
prima facie the difference between the value of the goods at the 
time of delivery to the buyer and the value they would have had 
if they had answered to the warranty. 

(4.) The fact that the buyer has set up the breach of warranty Monael, sup. 
in diminution or extinction of the price does not prevent him from 
maintaining an action for the same breach of warranty if he has 
suffered further damage. 

5 ing in this secti all prejudice or affect the buyer’s See ss: 11 (2), 62 

(5.) Nothing in this section shall pre] y See os 10), 
right of rejection in Scotland as declared by this Act. 


aa hin this Act shall sees. 493 
54, Interest and special damages.—Nothing in thi eee Os. . 


Duff & Co., 
1891, 19 R. 199; 
Hammond & 
Co., 20 Q.B.D. 
79; Wilson, 
1894, 21 R. 732. 
Cf. Stroms 
Bruk, 1905, 
fee EL 13M: 


Notes in 1 Sm. 
L.C. to Wiggles- 
worth; B. Pr. 
§24. 

Robinson, L.R. 
7 HL. 802 ; 
Athya, 1855, 

18 D. 1299. 


See ss. 11 (2), 18, 
(4 (b)), 29, 35, 37, 

48 (3); M‘Bride, 

1875, 2 R. 775. 


B. Pr. 130-2. 


Couston, 1872, 
10 M. H.L. 74. 


Fenwick, 1904, 
6 I". 850. 


TFaulds, 1859, 

21 D. 587; Shiell, 
1874, 1 R. 1083; 
Aberdein, 1867, 
5 M. 716; 
Rutherfurd, 
1891, 18 R. 1061; 
Strachan, 1884, 
11 R. 756; 
Morrice, 1901, 
39 S.L.R. 609. 


Thom, 1875, 

Spe LGN. 
Anderson, 1903, 
6 F. 153; 
M‘Manus, [1907] 
2 K.B. 1 (liability 
of auctioneer). 
See Mortimer, 
L.R. 1 Ch. 10. 
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affect the right of the buyer or the seller to recover interest or 
special damages in any case where by law interest or special 
damages may be recoverable, or to recover money paid where the 


consideration for the payment of it has failed. 


Part VI.—SUPPLEMENTARY 


55. Exclusion of implied terms and conditions.—Where any 
right, duty, or liability would arise under a contract of sale by 
implication of law, it may be negatived or varied by express agree- 
ment or by the course of dealing between the parties, or by usage, if 
the usage be such as to bind both parties to the contract. 

56. Reasonable time a question of fact.—Where, by this Act, 
any reference is made to a reasonable time the question what is 
a reasonable time is a question of fact. 

57. Rights, &c., enforceable by action.—Where any right, duty, 
or liability is declared by this Act, it may, unless otherwise by this 
Act provided, be enforced by action. 

58. Auction sales.—In the case of a sale by auction— 

(1.) Where goods are put up for sale by auction in lots, each 
lot is prima fucte deemed to be the subject of a separate contract 
of sale: 

(2.) A sale by auction is complete when the auctioneer announces 
its completion by the fall of the hammer, or in other customary 
manner. Until such announcement is made any bidder may retract 
his bid: 

(3.) Where a sale by auction is not notified to be subject to 
aright to bid on behalf of the seller, it shall not be lawful for the 
seller to bid himself ‘or to employ any person to bid at such sale, or 
for the auctioneer knowingly to take any bid from the seller or any 
such person: Any sale contravening this rule may be treated as 
fraudulent by the buyer: 

(4.) A sale by auction may be notified to be subject to a reserved 
or upset price, and a right to bid may also be reserved expressly by 
or on behalf of the seller. 

Where a right to bid is expressly reserved, but not otherwise, 
the seller, or any one person on his behalf, may bid at the auction. 

59. Payment into Court in Scotland when breach of warranty 
alleged.—In Scotland where a buyer has elected to accept goods 


Qh 
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which he might have rejected, and to treat a breach of contract as 
only giving rise to a claim for damages, he may, in an action by the 
seller for the price, be required, in the discretion of the Court before 
which the action depends, to consign or pay into Court the price 
of the goods, or part thereof, or to give other reasonable security 
for the due payment thereof. 
60. Repeal.—The enactments mentioned in the schedule to this viz., as to 


Scotland, 19-20 
Act are hereby repealed as from the commencement of this Act to V- c. 60, és. 1-5. 


the extent in that schedule mentioned. 

Provided that such repeal shall not affect anything done or 
suffered, or any right, title, or interest acquired or accrued before 
the commencement of this Act, or any legal proceeding or remedy 
in respect of any such thing, right, title, or interest. 


61. Savings.—(1.) The rules in bankruptcy relating to contracts See Goudy, 
Bankruptcy. 


of sale shall continue to apply thereto, notwithstanding anything in 


this Act contained. 
(2.) The rules of the common law, including the law merchant, see Bank of 
England, [1891] 


save in so far as they are inconsistent with the express provisions A.C. at p. 14 
er- 


of this. Act, and in particular the rules relating to the law of schell) ae 


principal and agent and the effect of fraud, misrepresentation, es 1, 6. 
duress or coercion, mistake, or other invalidating cause, shall con- 


tinue to apply to contracts for the sale of goods. 
(3.) Nothing in this Act or in any repeal effected thereby shall [Bill of Sale not 


applicable to 
affect the enactments relating to bills of sale, or any enactment ‘ coon 
relating to the sale of goods which is not expressly repealed by 39 VY. oo 
this Act. 


(4.) The provisions of this Act relating to contracts of sale do MBain, 1881, 


ntract of sale which Mitchell's Tre, 
not apply to any transaction in the form of a co pe 


Rober tson, 1896, 
is intended to operate by way of mortgage, pledge, charge, or other Robs ae 
Galbraith, 1902, 


security. 4B. 374; 
(5.) Nothing in this Act shall prejudice or affect the landlord’s s Rennet, 1903, 


Repeated from 
right of hypothec or sequestration for rent in Scotland. 18.20'V. 6. 60 


62. Interpretation of terms.—(1.) In this Act, unless the con-* 
text or subject matter otherwise requires,— 
“ Action” includes counterclaim and set-off, and in Scotland 
condescendence and claim and compensation : 
“ Bailee ” in Scotland includes custodier : 
“ Buyer ” means a person who buys or agrees to buy goods : Sees. 1 (1, 3). 


See s. 1 (1, 3). 


Ss. 27-34; sup. 
p. 527. 


52-3 V. c. 45. 


53-4 V. c. 40. 


Ss. 7, 9, 20. 
Ss. 5, 18 (5, 1). 


Crichton, 1908, 
S.C. 818. 


See Lee, 

i Q.B.D. 700; 
Morgan, [1909] 
IKEB. 35%: 


Sup. Part iv. of 
the Act. 


Of. s. 1) with 
s. 61 (4). 
8. 14. 


S. 1, 3). 
Ss. 6, 7, 17-19. 


Ss. 11, 53. 


Robey, 1900, 

3 ¥. 278. 

Cf. Wade, 1909, 
S.C. 571. 
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“Contract of sale” includes an agreement to sell as well as 
a sale; 

“Defendant” includes in Scotland defender, respondent, and 
claimant in a multiplepoinding : 

“Delivery ” means voluntary transfer of possession from one 
person to another: 

“ Document of title to goods” has the same meaning as it has in 
the Factors Acts : 

“Factors Acts” mean the Factors Act, 1889, the Factors (Scot- 
land) Act, 1890, and any enactment amending or substituted 
for the same: 

“Fault” means wrongful act or default : 

“Future goods” mean goods to be manufactured or acquired by 
the seller after the making of the contract of sale: 

“Goods” include all chattels personal other than things in 
action and money, and in Scotland all corporeal moveables 
except money. The term includes emblements, industrial 
growing crops, and things attached to or forming part of 


the land which are agreed to be severed before sale or under 
the contract of sale : 


“Lien” in Scotland includes right of retention : 

“Plaintiff” includes pursuer, complainer, claimant in a multiple- 
poinding and defendant or defender counterclaiming : 

“Property” means the general property in goods, and not 
merely a special property : 

“Quality of goods” includes their state or condition : 

“Sale ” includes a bargain and sale as well as a sale and delivery : 

“Seller” means a person who sells or agrees to sell goods : 

“Specific goods” mean goods identified and agreed upon at the 
time a contract of sale is made: 

“Warranty” as regards England and Ireland means an agree- 
ment with reference to goods which are the subject of a 
contract of sale, but collateral to the main purpose of such 
contract, the breach of which gives rise to a claim for 
damages, but not to a right to reject the goods and treat 
the contract as repudiated. 

As regards Scotland a breach of warranty shall be deemed to be. 
a failure to perform a material part of the contract. 
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(2.) A thing is deemed to be done “in good faith” within the gs. 22-3, 95-6, 47; 
meaning of this Act when it is in fact done honestly, whether it 16, 8, se 
be done negligently or not. 

(3.) A person is deemed to be insolvent within the meaning of Ss. 39, 41, 44. 
this Act who either has ceased to pay his debts in the ordinary 
course of business, or cannot pay his debts as they become due, 
whether he has committed an act of bankruptcy or not, and rnj.4,1a. 
whether he has become a notour bankrupt or not. 

(4.) Goods are in a “deliverable state” within the meaning of Ss. 18, 29. 
this Act when they are in such a state that the buyer would under 
the contract be bound to take delivery of them. 

63. Commencement.—This Act shall come into operation on the 
first day of January one thousand eight hundred and ninety-four. 

64. Short Title-—This Act may be cited as the Sale of Goods 
Act, 1893. 

LETTING TO HIRE 

5. Location.—Location is that contract whereby an hire is stipu- (14-16) 
lated for the use of things, or for the service of persons. It may, 
without impropriety, be considered as a species of sale, in which 
the subject sold is the use or service, and the price is the hire, 
which, as in a proper sale, generally consists of money. He who 
lets his work, or the use of his property, to hire is the locator or 
lessor ; and the other the conductor or lessee. The leading division 
distinguishes between Jocatio conductio rei, the letting to hire of a 
thing ; /.c. operarum, the letting to hire of services; and l.c. operis 
faciendi, the letting to hire of work to be done, wherein the owner 
of the thing to be operated on lets out the work, and the operator 
lets out his services. Of the first sort a few words will suffice in 
this place—lease, which is merely a kind of location, having been Sup. 2, 6, 8 seq. 
already dealt with. The law of master and servant—of employment 
—will then be taken up. The best examples of the third and most 
complex class of rights and obligations are to be found in the law of 
carriers, which deserves separate treatment. Inf. 3, 34. 

Locatio Rei.—In the location of things the lessor, while retaining 
the ownership, is obliged to deliver the subject fitted to the use it 
was let for, but is not responsible for latent defects. If, being a 
specific thing, it perishes by accident he is not liable in damages. 

If it is thereby diminished in value, he must allow an abatement 
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Seton, 1980,8 R. of the hire. The lessee or hirer must preserve it carefully, put it 
236; Coupé Co., P . 
i891)2 OB.413: to no other use, and, after that is over, restore it and pay the 


i 1 * hive, He also is not liable for pure accident, nor for the effects of 
tear and wear. The standard of care is usually said to be that of 


an ordinary prudent and careful man. 


Fraser, M.and 8. MASTER AND SERVANT 


ee 
sa The author’s remarks on this wide topic are contained in the 


1, 7, 38-9. First Book, and in the following words, which cannot well be 
9,8.5D.(19,2). incorporated in a fuller exposition :—Where a workman or artificer 
lets his labour, if the work is either not performed according to 

contract, or if it be insufficient, even from mere unskilfulness, he 

is liable to his employer in damages, for he ought not as an 

artificer to have undertaken a work to which he was not equal. 

A servant hired for a certain term is entitled to his full wages, 

though from sickness, or other accident, he should be disabled 

for part of his time; but, if he die before the term, his wages 

are only due for the time he actually served. If a master dies, 

or without good reason turns off, before the term, a servant 

who eats in his house, the servant is entitled to his full wages, 

and to his maintenance till that term. And, on the other part, 

a servant who without ground deserts his service forfeits his 

wages and maintenance, and is liable to his master in damages. 

5A. Constitution of the Contract of Service.—A servant is one 

cones (1898) who agrees to give his services to another for a determinate time 
and at an ascertained hire. He differs—in so far as a distinction 

can be drawn—from an agent, in being paid by wages, not com- 

mission ; and from a contractor employed to do a piece of work, 

Sees. 5c.inf. in being bound not only to do his work, but also to follow his 
employer's orders in the doing of it. Both the time and the 

wage, if not actually fixed, must be capable of being ascertained, 

as by usage, or by such terms as the Court shall hold to he 

Paterson, 1830, reasonable. If the contract contemplates a duration for more 
than a year, it must be constituted by a probative writing or 

holograph missives; or proved by writ or oath and clinched by 

Caddell, ret interventus. Where there is no writ or oath, it is doubtful 
whether a contract for a longer period is valid even for a year. 
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Entry into the service, though it is not rei interventus in the 
proper sense, entitles the servant to remain for a year. The 
giving of arles or earnest is only necessary—in proof that the Morrison, 1923, 
parties thought they had concluded an agreement —if custom ~ ae: 
so demands; and even then, though requisite to fix the bargain, 
it cannot bar locus penitentiw if the contract be otherwise voidable. 
The question which has often arisen, whether an inmate has resided Thomon le 
and done work on the footing of friendship, of relationship, or of Miller, 1898, 
services for wages, or merely for board and lodging, is entirely Uraruark 1905, 
one of circumstances, not amenable to rule, and scarcely influenced 1906,8 F. 821.” 
by presumptions. 

5B. Duration.—It is doubtful whether a servant can effectually 
bind himself for life or for an unusually long period; in other 
words, whether on breach of such an engagement damages would 1 Muleahy, 1898, 
be calculated on the footing that it was binding. If the period of 
service is expressed in the bargain there is no room for discussion. 
If not, certain presumptions prevail in regard to well-known classes 


syth, 1880, 


of service. These presumptions will not be ousted, though they Forsyth, 
( 


may be shaken, by a calculation of the wage at so much a week, 

a month, or a year. Domestic servants are assumed to be hired 

by the half-year, beginning at Martinmas or Whitsunday ; farm- cameron, 1872, 
servants, gamekeepers, and grieves by the year; and gardeners Grooms 859, 
probably by the year. The terms in the case of yearly and  — ~ 
half-yearly servants are 28th November and 28th May at noon, 53-4 v. c. 36. 
or the next day if these days fall on Sunday. In the case of Forsyth, sup. ; 
superior servants, such as governesses, tutors, managers, or clerks, 1D. 468.” 
the rule now adopted is, that they are, in the absence of stipu- 

lation, engaged during the pleasure of both parties, subject to 
reasonable notice of recal on either side. A servant of the stevenson, 1905, 
Crown, military or civil, holds office only during its pleasure. oe 
Certain employees, such as parish ministers and professors, since Hastie, 1889, 
they hold a munus publicum and benefice, have a tenure ad wvitam a 
aut culpam. If at the expiry of a term of service no other arrange- Sup. 2, 6, 15. 
ment is made, tacit relocation sets in, whereby the contract is 

renewed for the usual period. This may be barred by warning 

on either side, express or plainly implied, but it only applies in Lennox, 1880, 
the case of the servants specially named above as having a pre- 

sumed and limited tenure. The customary period of warning 
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is forty days, or the period of service if it be shorter. In lieu of 

Morrison, 1876, warning Or reasonable notice, the master may dismiss the servant 

a at once or within the time, paying proportional wages, and in 
certain cases board wages. 

5C. Servant’s Duties.—These can only be stated generally, 

oe Se varied are the employments carried on in this country. They 

may be summarised as obligations—to enter the service timeously 

and continue in it till ish; to show competent skill, diligence, 

Ross, 1874, and carefulness; to be respectful, and obedient in so far as the 


Euiipe, 1 work exacted is lawful, not dangerous beyond the usual risks 
bp. & M. o's 


pou contemplated, reasonably within the scope of the service con- 

b- «\d. . 
tracted for, and required at such times and places as it may 
be lawfully exacted; to refrain from crime and such immorality 


Matheson, 1832, Or misconduct as is incompatible with the service; and to do 


— nothing to injure the master’s business or family peace. 
Master’s Duties.—Speaking generally these are: To receive the 
servant and allow him to continue in his service to its termination ; 
Burr, 1896, to refrain from ill-treatment and slander; and to pay the wages 
agreed on. In certain cases adequate food and clothing must 
Ashburton, be provided. A “character” cannot be demanded, but if given 
Royce, 1909, must be true to the master’s knowledge; otherwise, if derogatory, 


it will found an action of damages at the instance of the servant ; 
and, if too flattering, may give recourse to a later employer who 
relied on it. If the servant dies during a term of service, his 
representatives can claim the wages pro raté for the period he 
, M-Ewan, 1867, has actually served. If he is incapacitated by illness caused by 
{ his own rashness, nothing will be due for the period he is laid 
aside, and he may have to idemnify the master for loss thus 


brought about. Incapacity through accident suspends the right 


B. Pr. 179; to wages. The question whether wages run on during ordinary 
Manson, 1885, : G . 
12 R. 1103. sickness, when work is not done, seems to depend on the duration 


of the incapacity. On the master’s death, wages (and sometimes 
board wages) are due till the next term, if a new employment be 
Inf.3, 9,23. not obtained in the interval. Certain wages are privileged debts. 
The question whether a man who has done work falling outside 
his ordinary duties is entitled to claim payment for it without 
any express stipulation is one of circumstances, and the timeous 


Mackison, 1910, assertion of the claim is important. 
IONE: 27408 4 ae I at 
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5D. Remedies on Breach.--It may be broadly stated that, 38-9,V, ¢. 90, 


3. 3,43 c. 86, 
except in one or two special cases, the master cannot now have ey 4 Geo. LV. 


c. 34; PF raser, 
his servant imprisoned for failure to perform his duty, nor ordered Manas. 101,382. 
to give specific implement. So that his remedies are to dismiss Crawford, 1822, 
eee . 1S. Ap. 134; 
the servant, retain his wages, and claim damages. It is a question Gibson, ee 
35 


of circumstances, and especially of time, whether a servant is in Baster, y{1899) 
desertion. es 

A servant ill-treated may leave and claim damages; a servant 
wrongfully dismissed need not return, and may claim damages ; 
there is here also no claim for specific implement. The measure Ross, 1894, 21 R. 
of damages is a question in which the opportunity, embraced (1909) A.C. 188, 
or not, to earn wages elsewhere is an important element. 
The dismissal of a servant, if within the master’s rights, is 
not rendered actionable by the averment that he was actuated Brow It 
by malice. Drysdale, 1909, 


S.C. 1121. 
5E. Termination.—Besides the lapse of the period of service Boe ee 
3 S.L.R. 


without tacit relocation, and the cases of breach above referred oh 
to, a contract of employment ceases—of consent; by the master’s M Evan, 1867, 
or servant’s death; by the servant’s imprisonment or prolonged Hoey er 
sickness, especially if brought about by his own fault; by the 
dissolution of a firm which is the employer; and by supervening Ross, 18%, 
impossibility of continuing the relation. Marriage of a female 
servant is no excuse for desertion; nor is enlistment. In such 44-5 Vv. c.56, 
cases among the above as involve a breach of contract damages sai 
are due; in the others not. 

5F. Modern Statute Law.—Many Acts have been passed in 
recent years for the protection of employees in various manufac- 
tures and other occupations against themselves and against their 
employers. A brief reference is all that is here possible. 

The Employers and Workmen Act, 1875, applies, not to seamen 38-9 V. . 905 


43-4 V. c.16,8.11. 


or domestic servants, but to any person who being a labourer, Pe 
2 R. 224; Oakes, 


; S ea i i miner, 1884, 11 R. 579; 
servant in husbandry, journeyman, artificer, handicraftsman, » ee 


: . ears 2 Q.B. 588; 
or otherwise engaged in manual labour, has enter ed into a contract ee 


with an employer. It deals with disputes between these persons [1901] 1 K.B. 756. 
and their masters, and sends the cases to the sheriff, who has large 

powers of arbitration between the parties, by compensating counter- 

claims whether liquid or not ; by rescinding contracts, apportioning Wilson, 1878, § 
wages, and awarding damages ; by accepting security for a. eee a 
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if the parties agree; but not by ordering implement under pain of 
imprisonment. 
The effect of the Zrade Union Acts has been already referred to. 


Sup. 3, 1, 6; 

34-5 V. c. 31; : me : : : : 

30-10 Ve. 233 The Conspiracy Act, 1875, will be noticed in dealing with 

46-7 V.c. 47. : 

Inf. 4, 4, 40a. crime. 

ee tbe Trwk Acts enforce the payment in coin of wages earned by 
c ? 


eae i workmen who come under the definition given above, other than 
od-6 SiC ee 5 


MVarlane, 1888, servants in husbandry. There are a few exceptional cases in which 


nee ie medicine, fuel, house-room, benefit dues, &c., may be furnished. 


eee The Factory and Workshop Act, 1901, consolidating and amend- 


amended 7 Edw. - : Bas ve : ; 
VIL. co. 10, 393 ing much prior legislation, deals, in the interests of health, safety, 


185, 207 a and decency, with the employment of workmen in certain occupa- 

1804, eS tions, and especially of women, young persons, and children, with 
the time of employment, with dangerous and unhealthy industries 
and premises, and home work. ~ ; 


.¢.62;56-7 The Shop Hours Acts restrict the period per week during which 


o 
or 
an 


dw, VIL young persons may be employed in or about a shop. And the 


-21; 56-7 V. Board of Trade may regulate the working hours of railway servants. 


<p eds 
. ME: 


bo° 


ie! 
SCORES) 


he The subsisting Management of Mines Acts were passed in 1872 
S$; and 1875 (Metalliferous Mines), and in 1887 and later years (Coal, 


eo. Stratified Ironstone, Shale, and Fireclay Mines). No female may 


VILc. 7: : 
al viLe.9, be employed below ground, and no boy under thirteen years of age. 


idw. VIL. c. 51; : \ : : 
saw. VIL.c.57, No miner may be underground for more than eight hours in any 


consecutive twenty-four. 
Mortimer, 1868, 5G. Responsibility of Master to Third Parties.—A servant is 


RNS his master’s agent to an extent limited by the scope of his 


Hanlon, 1899, employment, and makes his master responsible, without binding 


himself, for what he does or omits to do within his mandate 
according to the rules explained below in dealing with agency. 
Inf. s. 11. If he strays beyond his authority, he is himself responsible and not 


Wright, (1902) his master. If he commits a wrong, both may be liable, or only the 
Bie crete servant. The latter is the case where the servant does any wilful 
Gillespie, 1805, and illegal act to serve his own purposes. The former is the case 
186-1 Bae where ute servant acting as such does harm through negligence 
= 3 Macq. at the claim for damages not being met by any of the defences set 
Sup.1,8,11. forth on an earlier page—or even where he does a wilful and 


Hanton, 1g99, legal act (though contrary to instructions) in supposed further- 
Ay 559 ; 

Mackenzie, 1908, ance of his master’s interests, or does a legal act with unnecessary 
S.C. 200; Riddell, 1911, 1 S.L.T. HL. 341. 


ka 


gon 
o> CO 
o 
<i 
ie) 
> 
Uz) 


<7) BMW MWAMNNOILS US ° 


PASS 


#11, || 387 


ARISING FROM CONSENT: SERVICE 


violence. The rule at one time imposed on our Courts by the 
House of Lords that statutory or other public bodies—such as road 
trustees—will not be liable, as a charge on the funds they administer, 
for the results of wrongs done by their servants, no longer holds. 
Such in part is the mode in which the rule “culpa tenet suos auctores” 
is modified by the other “vespondeat superior.” These rules as to 
secondary responsibility do not apply, if the harm is done by a con- 
tractor employed by the defender or by the contractor’s servants, 
where the defender has a right to hand over the control and respon- 
sibility, and has done so, and the negligence of the contractor is 
casual or collateral. 

5H. Responsibility of Master to Servant.—The master is liable 
to the servant for reimbursement of outlay authorised or ratified, 
and for relief of obligations entered into by the servant nominally 
quad principal, but really as agent. But the most important ques- 
tion in practice is to what extent a master is lable to his servant 
for damages on the ground of personal injury. 
that the usual defences of known danger, contributory negligence, 
&¢., are open to him. Now, at common law, a master is only liable 
for his own wilful act or fault, being only bound to exercise such 
care as is reasonable or statutory in the circumstances in providing ? 
machinery or plant, in employing competent workmen, and giving } 
In particular he is not liable’ 


It may be premised 


requisite information and warnings. 
for the results of the negligence of the injured person’s fellow- 
servant, any more than for the results of a servant’s negligence 
he is liable to a friend, or guest or trespasser, who takes the risk 
of such mishaps. 
grade of employment the fellow-servant who is in fault occupied ; 
but the injured person and he must not only be engaged in a 
common employment, but also be in the service of a common 
master. 

5I. Employers’ Liability Act, 1880._The common law, thus 
briefly stated, has not been abrogated, except as mentioned in the 
next section, but it has been greatly modified in cases where the 
person injured is a railway servant or a workman coming under 
the definition cited above from the Act of 1875. lf the injury is 
caused through any defect in the condition of the ways, machinery, 
or plant, not discovered or not remedied through the negligence 


This immunity holds, at common law, whatever § 


O’Brien, 1907, 


OrS ib 


Duncan, 1839, 
ML. & R.911. 
Mersey Docks 
Drs, Real eae 
93; Virtue, 1873, 
1 R. 285 


Nisbett, 1852, 
14 D. 973; Miller, 
1885, 13 B. 309. 


Stephen, 1876, 
3 R. at. p. 542 
Hardaker, [1896] 


335; 


1Q. 
Holliday, [1899] 
2 Q.B. 392; 


tacdonald, 1898, 
1 F. 339. 


Smith, [1891] 
A.C. 325. 


Sup. 1, 8, 11. 

Weems, 1861, 

4 Macq. 215; 

Groves, [1898] 
2 Q.B. 402 ; 

a Has 1896, 


M Garten, 1909, 
S.C. 1020. 


Bartonshill Co., 
1858, 3 Macq. 
266; Wilson, 
1868, 6M.ELL. 84; 
C oldrick, {1910] 
A.C. 77; John- 
son, [1891] A.C. 
371; Cameron, 
[1893] A.C. 308 ; 
M‘Callum, 1893, 
20 R. 385; 
Harper, 1902 

5 F. 208. 


43-4 V.c. 42. 


Sup. 5r. 


Macfarlane, 1884, 
PR ass ; Welsh, 
1885, 12 R. 590; 
Robertson, 1891, 

18 R. 1221. 


Heswn, 1887, 
4R. 621; 
Rorisos, 1892, 
. 144; 


20R 


M‘Mullen, 1896, 
23 R. 759. 
Wright, 1893, 21 
R. 25; Nicolson, 
1888, 15 R. 854; 
Fitzpatrick, 


M‘Inally, 1886, 
14 R. 8; 


Donnelly, 1899, 
Te. 1107; 
Duthie, 1898, 
25 R. 934; 
Falconer, 1900, 


3 F. 


M‘T.eod, 1893, 
20 R. 381. ¥ 


M‘ Coll; Flynn, 
1891, 18 R. 507, 
age Brown, 
1896, 23 R. 492. 
Canavan, 1905, 


210. 


8 F. 275 


Doughty, 

10 Q.B.D. 358 ; 
Gibbs, 12 Q.B.D. 
208; M‘Cord, 
[1896] A.C. 57. 


Noel, [1896] 
1 Q.B. 453. 


eeeely, 1894, 
2 RK. 80. 
Trai, foe 


15 R.4 


M‘ Fadyen, 1897, 
24 R. 327; 
M‘Donagh, 1886, 
13 R. 1000. 
Clarkson, 
9 Q.B.D. 386. 
Thomson, 1884, 
194: 


NOOR: 


Rice. 1384, 


R. 857. 


11 
M‘Grath, Oe 


§.C. 1 
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of the employer, or of a person entrusted by him with the duty of 
seeing that these things are in proper condition, damages may be 
obtained under the statute, unless the workman knew of the defect 
while they were ignorant of it, and failed to give information. ‘This, 
like all the rest of the Act, applies only where it has not been ousted 


‘by agreement, and where the defender and the person injured stood 


in the relation of employer and employee. Again, subject to the 
same defence of information being withheld, the employer is liable 
for the negligence of any person in his service who has any super- 
intendence entrusted to him, i.e, of one whose sole or principal 
duty is to superintend, and who is not ordinarily engaged in manual 
labour. In the third place, and with the same exception, there is 
liability where the injury is caused through the negligence of an 
employee to whose directions the workman was bound to, and did, 
conform. Fourthly, the act or omission of the employee affects the 
employer, if it occurred in obedience to rules or bye-laws or par- 
ticular instructions given by an authorised person, where they are 
improper or defective, and not approved by a Government depart- 
ment. Lastly, the employer is responsible for the negligence of an 
employee who has charge or control of any signal, points, locomotive, 
or train on a railway. 

The amount of compensation recoverable under the Act is 
limited to the estimated earnings during the three preceding years. 
of a person in the same grade of employment in the same district. 
Notice of the injury must be given within six weeks, and action 
must be commenced within six months after a non-fatal accident, 
and within twelve months of the death if the accident is fatal. In 
the latter case alone the requirement of notice may be foregone 
on cause shown. The notice must state the cause of the injury, 
not the ground of action, but may be a very informal document. 
It is usual to libel both the statute and the common law ; 
if so, the separate grounds of liability must be distinguished in 
the pleadings. 

Workmen’s Compensation Act, 1906.—The rule that a work- 
man accidentally injured in the course of his employment should 
be entitled to compensation from his employer, not on the ground 
of fault of the employer or of a fellow-servant, but on the prin- 
ciple of compulsory insurance, was introduced by the Workmen’s, 
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Compensation Act, 1897, and extended in 1900. These Acts are 60-1 V. 0. 37 

repealed by the Workmen’s Compensation Act, 1906, on which the tia 

law now depends. 6 Edw. VIL. ¢.58 
Under its provisions the persons protected are workmen, as s.13. 

defined in the Act. The definition includes any person who has 

entered into or works under any contract of service or apprentice- 

ship with an employer, whether by way of manual labour, clerical 

work, or otherwise, and whether the contract is express or implied, 

is oral or in writing. It does not include persons employed other- 

wise than by way of manual labour whose remuneration exceeds 

£250 per annum; or a person whose employment is of a casual 

nature, and who is employed otherwise than for the purposes of the 

employer’s trade or business ; or a member of a police force ; or an Rennie, 1908, 

outworker ; or a member of the employer’s family residing in his a ha 

house; or anyone employed in the naval or military service. Its.12. 

applies to persons employed as members of the crew of any British 

ship (who were not included by the earlier statutes), with the 

exception of the members of the crew of a fishing vessel Sharpe fly 

remunerated by a share in the profits or gross earnings. It Cpe 

may often be a narrow question whether a particular person is 

a workman or a contractor. Chisholm ; 
The person liable in compensation is the employer, a word Beane. 

having its ordinary meaning, with the proviso that when the S016. 

services of a workman are lent or let on hire to another person than 

the one with whom he contracted, the latter shall, for the purposes 

of the Act, continue to be his employer; and that when one 8.13. 

person (the “principal ”), in the course of or for the purposes of his 

trade or business, contracts with any other person (the “con- 

tractor”) for the execution by the contractor of the whole or any 

part of the work undertaken by the principal, a workman employed 


ensation either from his own §S.4. Zugg, 1908, 
by the contractor may claim comp SC 


employer or from the principal. 1909, S.G. 1259, 


Compensation is due in respect of any injury to a workman by 
accident arising out of and in the course of his employment, pro- 
vided that such injury disables the workman from earning full 
wages for a period of at least one week. The word accident is not 8.1, 
defined in the Act. It would appear to mean some unintended and 
unexpected occurrence which produces hurt, as distinguished from 


Coe, 1909, 
8.C. 393. 


Sched. III. s. 8. 


Challis, [1905] 
2 K.B. 154. 


Nisbet, [1910] 

2 K.B. 689. 
M‘Neice, 1911, 
S.C. 12; Pierce, 
{1911] 1 K.B. 447 


Mackinnon, 
1909, S.C. 373; 
Jackson, 1909, 
$.C. H.L. 37; 
Moore, [1910] 
A.C. 498. 


S. 1, sub-sec. 
Q (©). 


Johnson, [1906] 
A.C. 409 ; 


Dobson, 1905, 

8 I. 241 ; George, 
1909, 8.C. H.L.1; 
Donnachie, 1910, 
S.C. 503. 

Sched. Ls. 1. 


S. 13. 


Bowhill Coal Co., 


1909, S.C. 252. 
Sched. Ls. 1 (@) 
(iii.). 
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the gradual injury to the workman’s constitution produced by the 
injurious nature of his occupation. Therefore, as a rule, it does not 
include a disease, but there is a provision whereby compensation 
is allowed for industrial diseases—diseases incidental to particular 
employments. The accident must arise out of and in the course 
of the workman’s employment. This provision has been somewhat 
liberally construed, including accidents which might happen to 
anyone, if, by the fact of employment, the workman is exposed to 
a greater risk of the particular accident than is run by the ordinary 
person. Thus compensation has been recovered when the cashier 
of a colliery company, travelling with money belonging to his 
employers, was robbed and murdered in a railway carriage; and 
when a salesman bicycling in the course of his employment was 
injured by a kick from a passing horse. In cases where the exact 
facts which led to the accident cannot be ascertained, it is a question 
of inference, on which the verdict of the sheriff as arbitrator will 
not be lightly disturbed, whether the accident arose out of and in 
the course of the workman’s employment. 

Contributory negligence on the part of the workman is not 
a ground for withholding compensation, but if the accident resulted 
from the serious and wilful misconduct of the workman no 
compensation is due, except in cases of death or serious and 
permanent disablement. Most of the cases on this subsection 
have related to the breach, by the workman, of rules in force at 
the works. Such a breach amounts to serious and wilful mis- 
conduct if it directly led to the accident, and was not merely the 
cause why the workman was there to be hurt. 

The persons entitled to claim compensation are, in the event 
of an accident not resulting in death, the injured workman; in 
the case of an accident resulting in death, any dependants wholly 
or partially dependent on the workman’s earnings at the time of the 
accident. Dependants are limited to members of the workman’s 
family (wife or husband, father, mother, grandfather, grandmother, 
stepfather, stepmother, son, daughter, grandson, granddaughter, 
stepson, stepdaughter, brother, sister, half-brother, half-sister). 
In the case of illegitimate relations only ascendants and 
descendants may claim. Dependence is a question of fact, 
not of legal liability for aliment. If a workman leaves no 
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dependants the employer is liable for the reasonable expense 
of his medical attendance and funeral, not exceeding ten 
pounds. 
The amount which may be claimed as compensation is, when 
total or partial incapacity for work has resulted from the injury, 
a weekly payment during the incapacity not exceeding fifty per 
cent. of the average weekly earnings of the workman during the 
previous twelve months, if he has been so long employed, or if not, 
for any less period during which he has been in the employment of Sched. Is. 


Oarter, 1908, 


the same employer, with a limit of one pound per week. Earnings 8. 119s; 
Anslow, [1909] 


cover everything the workman gains by his employment, whether Poon 11908] 

by wages, commission, or tips. In the case of a workman: who is Skailes. (1911] 

injured in minority, and whose average weekly earnings do not 1 *-B-3®. 

exceed twenty shillings, compensation may be awarded as a weekly 

payment equal to the whole of his average weekly earnings, but Sched. 1.s.1 

such weekly payment shall in no case exceed ten shillings. If 

the incapacity resulting from the accident is partial the weekly 

payment is not to exceed the difference between the amount of 

the average weekly earnings before the accident and the amount 

which the injured workman is earning, or is able to earn, at some Sched. L-s. 3. 

suitable employment after the accident. He is to be compensated 

for the loss of wage-earning capacity, and therefore the amount Cardiff Cor- 

which he in fact earns after the accident is not necessarily alKB. Tas 
: Ae 1910, 


conclusive test. 
On proof of recovery, partial or complete, the weekly payment 


may be diminished or ended. The workman is bound, if required, 
to submit himself from time to time for examination by a medical 
man employed and paid by the employer. It would appear that Sched. 1.s. 14. 
there is no provision in the Act for an injury (¢g., rupture) not 


diminishing the workman’s wage-earning capacity at the time, but Rosie, Pe. 


likely to do so in the future. Danets of ae 
Where the weekly payment has subsisted for six months it may 24-B.¢6. 

be redeemed by the employer on payment of a capital sum. Such Ye 5) 

capital sum, as also the weekly payment, is not assignable, cannot *C- 1963. 

be attached by diligence, does not pass to the trustee in the work- 


man’s bankruptcy, and cannot be met by a plea of compensation or Rched. 1.8.19, 


osewell Co., 
set-off 1904, 7 F’. 290. 
When the accident results in death, and, therefore, the claim is 


Sched. Is. 1. 


Hendry, 1909, 
S.C. H.L. 19. 


S.1. Burton, 
1909, S.C. 430. 


S.6. See Kemp, 
1909, S.C. 1314. 


S. 3. 


S. 2; Devons, 
1911, 8.C. 181. 


Sched. II. s. 17. 
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at the instance of dependants of the workman, they may claim, if 
they were wholly dependent on his earnings, a sum equal to his 
earnings in the employment of the same employer during the pre- 
ceding three years, or the sum of £150, whichever of these sums may 
be the larger, but in no case is the compensation to exceed £300. 
If the claim is at the instance of persons who were partially 
dependent on the workman’s earnings, they may receive such sum, 
not exceeding the limits above mentioned, as may appear to be 
reasonable. The right to compensation vests in the dependant at 
the workman’s death, and transmits to his or her representatives, 
even although no claim may have been made in the dependant’s 
lifetime. 

A right to compensation under the Act does not exclude a claim 
for damages at common law or under the Employers’ Liability Act, 
1880, but there is no double liability. Where the accident was due 
to the fault of a third party, his liability is in no way affected by 
the Act, and the employer, if forced to pay compensation, may 
recover it from the party in fault. 

A limited power to contract out of the Act, involving the 
existence of a private arrangement for compensation for accident, 
approved by the Registrar of Friendly Societies and by a majority 
of the workmen concerned, is provided. 

Notice of an accident must be given as soon as practicable, and 
before the workman has voluntarily left his employment. A claim 
for compensation must be made within six months of the accident ; 
or, In the event of death resulting, within six months of the 
death. Failure to give notice of the accident does not bar a claim 
for compensation unless the employer is thereby prejudiced in his 
defence. Failure to make a timeous claim may be excused by 
mistake, absence from the United Kingdom, or other reasonable 
cause. 

The amount due as compensation may be settled by agreement ; 
if not so settled, then by arbitration, usually before the sheriff as 
arbitrator, under procedure detailed in Schedule IT. of the Act, 
and A. S., 26th June 1907. The award of the sheriff as arbitrator 
is final on questions of fact, but an appeal to the Court of Session, 
and thence to the House of Lords, is allowed, by a stated case on a 
question of law. 
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5K. Master and Apprentice. —Apprenticeship is a contract 
whereby the master is bound to teach a profession or trade and 
the apprentice to learn it and serve. 


element. 


The service is a subordinate 
A premium is usually, but not always, given to the 
master. The contract is contained in a writing known as an inden- 
ture, which must be probative, or, if not, then set up by rei interventus. 
The apprentice’s duties are similar to those of an ordinary servant. 
The master’s duties differ mainly by the added obligation to teach 
personally or by means of properly qualified employees, and to care 
for an inmate when sick. He may inflict moderate chastisement. 
Towards apprentices who fall under the Employers and Workmen 
Act, 1875, the sheriff has the same powers as in the case of work- © 
men, and besides can order them to perform their duties under 
sanction of imprisonment ; and, on a rescission of the indenture, can 
order the premium, or a part of it, to be returned. The contract 
terminates with the appointed period, by consent, and by the death 


or insanity of either party. 


PARTNERSHIP 


The rules of law relating to partnership were codified by the 
Partnership Act, 1890, which is printed below, subject to the 
reservations mentioned in sections 46 and 47 thereof, and to the 
observation that nothing is said of goodwill, as part of the assets 
of a dissolved firm. Little change in our law has been brought 
about by the code, and only a few words of introduction are 


necessary. 

The code regards partnership as the relation which subsists 
between the members of a firm. Mr. Erskine followed, on the 
contrary, the Roman law in viewing it as the contract of society or 
copartnership which gives rise to that relation. The contract is 
consensual, and therefore capable of being established by deed, or 
by parole, either directly or from facts and circumstances, especially 
from the dealings of the parties infer se. It is also a contract 
demanding the utmost good faith inter socis ; staked on the 
absence of misrepresentation and concealment; and involving a 


delectus persone. 
A firm is capable of suing and being sued in its firm name if 


Frame, 1836, 

148. 914, 918 ; 

ML. & R. 5955 

Royce, 1909, 

2 S.L.T. 298. 

Murray, 1863, 

4 Irv. 461, 466. 

Grant, 1897, 

25: Re 35. 

Stewart, 1847, 
OED: 1042; Edin. 
Glass-Ho. Co., 
M. 597; Gordon, 
1904, 43 S.L.R. 
12389) yle, 1863, 
2M. 115. 


soo yee “90, 
s. 6, 7, 12-14. 


See sup. 2, 1, 16a. 
See s. 36. 


See s. 1. 


See s. 4 (2). 


Gordon, 3 Pat. 
428; Fletcher, 
1907, S.C. 315 ; 
Brims, 2bzd. 1106. 
Antermony Cvual 
Co., 1866, 4 M. 
1017; 7 Edw. VII. 
e. 51, rule 11. 


See s. 4 (2). 


Inf. 3, 4, 63 
AA 2. 
Commercial 
Bank, 1895, 
33 S.L.R. 161. 


Johnston, 1844, 
6 D. 626. 


Inf. 4, 14, 8. 


Inf. 3, 4, 6. 


7 Edw. VIL. c. 24. 


Inf. p. 411. 
8.4 (2); inf 
p. 412. 
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that be a personal designation—such as John Smith & Company. 
If the name be merely descriptive—such as the Antermony Coal 
Company—the company may sue and be sued in that name, but 
(subject to contrary rules of Court) with the addition of three 
or two, if there be no more, or all, of the partners. 

A firm is a separate persona ; and its partners are co-obligants 
for, or guarantors of, its debts. The consequences of these two 
rules are best seen in bankruptcy. The firm may be made bank- 
rupt, and so separately may all or any of its members. Two firms 
with distinct businesses are sequestrated separately, though wholly 
consisting of the same partners. If the firm be creditor of a partner 
it may rank on his estate; and any of its creditors may (if it be 
bankrupt) rank thereon on the ground of his guarantee of firm 
debts, part passu with his own creditors. The firm’s creditors 
have also a right to rank on the firm’s estate to the exclusion of 
creditors of the partners, and to the exclusion of any partner who 
has made over-advances to the firm. In ranking on a partner’s 
separate estate, creditors of the firm must deduct the value of their 
claim against the firm. If a solvent partner pays the firm’s debts, 
he may rank on the estates of the other (insolvent) partners for 
their shares thereof. If the firm be solvent and a partner insolvent, 
the creditors of the latter may attach his interest in the firm. 


The result of these rules in questions of compensation is dealt with 
elsewhere. 


LIMITED PARTNERSHIP 


The Limited Partnership Act, 1907, resuscitates an institute 
(commenda) of the law merchant of the Middle Ages, and imports 
into this country a surviving continental custom (société en com- 
menlite). It, like its rival the private company—hereinafter to be 
noticed—lies in an intermediate position between the normal firm 
and the normal joint stock company, and proceeds tacitly on the 
encouragement that may be afforded to the use of dormant capital 
by confining the risks of a common enterprise to loss of the capital 
subscribed. In order to safeguard third parties the limited firm 
must act in the open. The details are to be found in the statute, 
and may be briefly indicated as follows :—There is the same limita- 


tion of members as in an ordinary firm. There must be one or more 
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general partners, liable for all the obligations of the firm, and one 
or more limited partners, who contribute a sum or sums as capital 
or property valued at a stated amount, and shall not be liable 
beyond that amount. During the partnership a limited partner s.4 (2); bia. 
shall not withdraw any part of his contribution, and if he does, 
he shall be liable for the obligations of the firm up to the amount 
withdrawn. 8.4 (3). 
Registration is essential for this limitation of liability, and takes s. 3 
place in the office of that registrar of joint stock companies whose 
district embraces the principal place of business of the firm. It sets gg. ¢, 15,17. 
forth identifying particulars ; the sum contributed by each limited 
partner, who must be described as such ; and whether the sum was g g. 
paid in cash, and how otherwise. Changes in any of these items s.9 
have to be registered. Transformation of a general into a limited 
partner and assignation of a limited partner’s share must be g 10, 
gazetted. Wilfully false returns to the registrar are visited with ¢ yp, 
penalties. 
A limited partner cannot take part in the management nor bind cf sup. p. 394. 
the firm. If he interferes he is treated as a general partner while so 
doing. But he may at any time inspect the books, examine into the 
state and prospects of the business, and advise with the partners g ¢ 1), 
thereon. His death or bankruptcy does not dissolve the firm, and cf, sup. p. 394. 
his lunacy does not let in the Court to order a dissolution unless his g ¢ 2), 
share cannot be ascertained or realised otherwise than by a winding 
up. The firm is wound up by the general partners, unless the Court 8.66); Hughes: 
otherwise orders. The procedure in the judicial winding up of ae 
companies is adapted. The following rules hold, subject to any 
agreement expressed or implied between the partners. Any differ- 
ence arising as to ordinary firm business is decided by a majority 
of the general partners. A limited partner’s share may, with the 
consent of the general partners, be assigned. The other partners 
shall not be entitled to dissolve the partnership by reason of a 
limited partner suffering his share to be charged for his separate 
debt. A person may be introduced as a partner without the consent 
of the existing limited partners, and a limited partner shall not be 


entitled to dissolve the partnership by notice. 8G suseo 
5 (a)e)). 
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53 & 54 Vict, 39 


An Act to declare and amend the Law of Partnership.— 
[14th August 1890.] 


Clark, Lindley ; Be it enacted by the Queen’s most Excellent Majesty, by and 
Supplement | Re 
Lindley and Y with the advice and consent of the Lords Spiritual and Temporal, 
Lorimer. 5 : 

and Commons, in this present Parliament assembled, and by the 

authority of the same, as follows :— 

Nature of Partnership 

B. Pr. 351; 1. Definition of partnership.—(1.) Partnership is the relation 


Smith, 15 Ch. D. 5 ‘ A 5 . 
247; Stewart, | Which subsists between persons carrying on a business In common 


0 OE with a view of profit. 
(2.) But the relation between members of any company or 
association which is— 
25-6 V.c. 89; (a.) Registered as a company under the Companies Act, 1862, 
now 8 Edw. VII. : ‘ 2 : 
c. 59; inf. p. 414. or any other Act of Parliament for the time being in force 
and relating to the registration of joint stock companies ; or 
Inf. p. 411. ().) Formed or incorporated by or in pursuance of any other 
Act of Parliament or letters patent, or Royal Charter ; or 
[English.] (c.) A company engaged in working mines within and subject 


to the jurisdiction of the Stannaries : 
is not a partnership within the meaning ot this Act. 


Cox, 8 HLC. 2. Rules for determining existence of partnership.—In deter- 
268; Mollwo, 


L.R.4 P.C.419; mining whether a i i 
Ae g partnership does or does not exist, regard shall 


A.C. 575: be had to the following rules :— 

Aitchison, 1877, .) Joi i joi s 

oe (1.) Joint tenancy, tenancy in common, joint property, common 
9 6 R. 917: 7 ~ ‘I 

Le g08 ol property, or part ownership does not of itself create a partner- 


32 S.L.R. 207. ship as to anything so held or owned, whether the tenants 


or owners do or do not share any profits made by the use 
thereof. 
Kaglest 875 2 1 : 1 
Ba ee (2.) The sharing of gross returns does not of itself create a 
1909, 8.C. 132. 1 1 
, S.C. 13 partnership, whether the persons sharing such returns have 
or have not a joint or common right or interest in any 


property from which or from the use of which the returns 
are derived. 
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(3.) The receipt by a person of a share of the profits of a Badeley, 
38 Ch. D. 238; 


business is primd facie evidence that he is a partner in the Syers, 1 Ap. Cas. 
ee aah ’ M‘Cosh, 
usmess, but the receipt of such a share, or of a payment iT Hie 865 
Walker, 


contingent on or varying with th 8 P. 381. 
g ying e profits of a business, does Lawrie, 1892, 


not of itself make him a partner in the business; and in Darts oy 
particular— 1 Ch. 

(a.) The receipt by a person of a debt or other liquidated es pagan 
amount by instalments or otherwise out of the accruing 18785 R. 1104. 
profits of a business does not of itself make him a partner 
in the business or liable as such : 

(0.) A contract for the remuneration of a servant or agent Of. 28-9 V. 0. 86, 
of a person engaged in a business by a share of the ae iss. 
profits of the business does not of itself make the servant i00d ee 
or agent a partner in the business or liable as such : 

(c.) A person being the widow or child of a deceased 28-9 V.c. 86, s. 3. 
partner, and receiving by way of annuity a portion of 
the profits made in the business in which the deceased 
person was a partner, is not by reason only of such receipt 
a partner in the business or liable as such : 

(d.) The advance of money by way of loan to a person zoja.s.1; Vince, 
engaged or about to engage in any business on a contract yor Cea 
with that person that the lender shall receive a rate of Brow. bs ‘Ta06" 
interest varying with the profits, or shall receive a share Ble 
of the profits arising from carrying on the business, does 
not of itself make the lender a partner with the person 
or persons carrying on the business or liable as such. 
Provided that the contract is in writing, and signed by Fort, (1897) 
or on behalf of all the parties thereto : 228 

(e.) A person receiving by way of annuity or otherwise a Cf 28.9 V. c. 86, 
portion of the profits of a business in consideration of ~ 
the sale by him of the goodwill of the business is not by 
reason only of such receipt a partner in the business or 
liable as such. 

3. Postponement of rights of person lending or selling in con- Ibid. 8.5; . sier 
sideration of share of profits in case of insolvency. ent of Vince, sup. 
any person to whom money has been advanced by way of loan upon 
such a contract as is mentioned in the last foregoing section, or of any 


buyer of a goodwill in consideration of a share of the profits of the Fort, sup. 


Hildesheim, 
[1893], 2 Q.B. 357; 
Mason, [1899] 

1 Q.B. 810. 


Antermony Co., 
1866, 4 M. 1016; 
Kinnes, 1882, 

9 R. 698; Muir, 
1862, 24 D. 1119; 
L. Adv., 1897, 

24 R. 543 ; 
Brember, 1902, 
41". 62; Plotzker, 
1907, S.C. 315; 

7 Edw. VIl.c. 51, 
s. 3 (e) and 

rule 11. 


Mains, 1895, 
32 §.L.R. 273. 


Finlayson, 1864, 
2M. 1297; Bryan, 
1892, 19 R. 490; 
Hamlyn, [1903] 

1 K.B. 81. 


Smith, 1850, 
12 D. 795. 


Blair Iron Co., 
1855, 1 Pater. Ap. 
609; Simpson, 
36 Ch. D. 532; 
Cooke’s Circus 
Co., 1894, 21 R. 
339; Rossland 
Co., 1907, S.C. 
1208 ; Briggs, 
{1904 2 K.B. 209. 


Kendal, 1871, 
L.R. 6 Ex. 243 5 
Miller, 22 Jan. 
1811, F.C. 
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business, being adjudged a bankrupt, entering into an arrangement 
to pay his creditors less than twenty shillings in the pound, or dying 
in insolvent circumstances, the lender of the loan shall not be entitled 
to recover anything in respect of his loan, and the seller of the good- 
will shall not be entitled to recover anything in respect of the share 
of profits contracted for, until the claims of the other creditors of the 
borrower or buyer for valuable consideration in money or money’s 
worth have been satisfied. 

4, Meaning of firm.—(1.) Persons who have entered into part- 
nership with one another are for the purposes of this Act called 
collectively a firm, and the name under which their business is 
carried on is called the firm-name. 

(2.) In Scotland a firm is a legal person distinct from the 
partners of whom it is composed, but an individual partner may be 
charged on a decree or diligence directed against the firm, and on 
payment of the debts is entitled to relief pro raté from the firm and 
its other members. 


Relations of Partners to persons dealing with them 


5. Power of partner to bind the firm.—Every partner is an 
agent of the firm and his other partners for the purpose of the 
business of the partnership ; and the acts of every partner who does 
any act for carrying on in the usual way business of the kind carried 
on by the firm of which he is a member bind the firm and his part- 
ners, unless the partner so acting has in fact no authority to act for 
the firm in the particular matter, and the person with whom he 
is dealing either knows that he has no authority, or does not know 
or believe him to be a partner. 

6. Partners bound by acts on behalf of firm.—An act or instru- 
ment relating to the business of the firm and done or executed in 
the firm-name, or in any other manner showing an intention to bind 
the firm, by any person thereto authorised, whether a partner or 
not, is binding on the firm and all the partners. 

Provided that this section shall not affect any general rule of law 
relating to the execution of deeds or negotiable instruments. 

7. Partner using credit of firm for private purposes.— Where 


one partner pledges the credit of the firm for a purpose apparently 
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not connected with the firm’s ordinary course of business, the firm 

is not bound, unless he is in fact specially authorised by the other Walker, 1906, 
partners; but this section does not affect any personal liability 
incurred by an individual partner. 

8. Effect of notice that firm will not be bound by acts of 
partner.—If it has been agreed between the partners that any 280208 a 
restriction shall be placed on the power of any one or more of them 1891, 18 R. 403. 
to bind the firm, no act done in contravention of the agreement 
is binding on the firm with respect to persons having notice of the 
agreement. 

9. Liability of partners.—Every partner in a firm is liable 28.0. 101, 507, 

: : : 549, 553. 
jointly with the other partners, and in Scotland severally also, for 
all debts and obligations of the firm incurred while he is a partner ; 3 Bagel, [1903] 
and after his death his estate is also severally liable in a due course , 
of administration for such debts and obligations, so far as they 
remain unsatisfied, but subject in England or Ireland to the prior 
payment of his separate debts. 

10. Liability of the firm for wrongs.—Where, by any monet: 2 B.C. 506; Se. 


Pacific Co., 1888, 
act or omission of any partner acting in the ordinary course of the 15 R.290; Moore, 


[1891] 1 Ch. 547; 
business of the firm, or with the authority of his copartners, loss or Hhodes eS 
injury is caused to any person not being a partner in the firm, or Pamlyn, £1903) 
any penalty is incurred, the firm is liable therefor to the same extent 
as the partner so acting or omitting to act. 

11. Misapplication of money or property received for or in 2B.0. 506. 
custody of the firm.—TIn the following cases: namely— 
(a.) Where one partner acting within the scope of his apparent Lindley, 166 ; 


Blyth, [1891] 


rj i o ir 1 Ch. 337; 
authority receives the money or property of a third person }Ch-3 on 


: ee b 
and misapplies it; and [1902] 2 Ch. 404. 


(b.) Where a firm in the course of its business receives money Lindley, ae 
or property of a third person, and the money or property so [1903] 2 Ch. 615. 
received is misapplied by one or more of the partners while 
it is in the custody of the firm ; 
the firm-is liable to make good the loss. 
12. Liability for wrongs joint and several.—Every partner is 2 B.C. 507. 
liable jointly with his copartners and also severally for everything 
for which the firm while he is a partner therein becomes liable under 
either of the two last preceding sections. 
13. Improper employment of trust property for partnership 
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purposes.—If a partner, being a trustee, improperly employs trust 
property in the business or on the account of the partnership, no 
other partner is liable for the trust property to the persons bene- 
ficially interested therein. 

Provided as follows :— 


Macfarlane, 1835, (1.) This section shall not affect any liability incurred by any 
13 8. 725; 

Cochrane, 1857, partner by reason of his having notice of a breach of trust ; 
19 D. 1019. 

Lister, 45 Ch.D.1. and 


(2.) Nothing in this section shall prevent trust money from being 
followed and recovered from the firm if still in its possession 
or under its control. 


2B.0. 515; 14, Persons liable by ‘‘holding out.”—(1.) Every one who by 

ardner. 2, : F 

ae ae a words spoken or written or by conduct represents himself, or who 
ann ( 

6 R. 1078. knowingly suffers himself to be represented, as a partner in a 


Brember, 1902, particular firm, is liable as a partner to any one who has on the 

a taith of any such representation given credit to the firm, whether 
the representation has or has not been made or communicated to 
the person so giving credit by or with the knowledge of the 
apparent partner making the representation or suffering it to be 
made. 

Morrison, 1870, (2.) Provided that where after a partner’s death the partnership 
business is continued in the old firm-name, the continued use of 
that name or of the deceased partner’s name as part thereof shall 
not of itself make his executors or administrators estate or effects 
liable for any partnership debts contracted after his death. 

Lindley, 136. 15. Admissions and representations of partners.—An admission 
or representation made by any partner concerning the partnership 
affairs, and in the ordinary course of its business, is evidence against 
the firm. 

Lacey, 4 Ch. D. 16. Notice to acting partner to be notice to the firm.—Notice. 

9Ch. D. 529.” to any partner who habitually acts in the partnership business of 
any matter relating to partnership affairs operates as notice to the 
firm, except in the case of a fraud on the firm committed by or with 
the consent of that partner. 


‘ae 17. Liabilities of incoming and outgoing partners.—(1.) A person 
‘ . . : eens 
Miller, 1861, who is admitted as a partner into an existing firm does not thereby 


Hedi, ss become liable to the creditors of the firm for anything done before: 
he became a partner. 
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(2.) A partner who retires from a firm does not thereby cease 2 B.0. 528; 
to be liable for partnership debts or obligations incurred before his 6.1409 Reo 


[1897] 2 @.B. 396. 
retirement. ae 
(3.) A retiring partner may be discharged from any existing pandiey 248 ; 


ack, 1885, 


liabilities, by an agreement to that effect between himself and the es B43 ; ip 
Morton’s Trs., 


members of the firm as newly constituted and the creditors, and herons 


this agreement may be either express or inferred as a fact from a 
the course of dealing between the creditors and the firm as newly 1°? ¥. 75. 
constituted. : 
18. Revocation of continuing guaranty by change in firm.— pape” a 

A continuing guaranty or cautionary obligation given either to a Avtoun, 1844, 
firm or to a third person in respect of the transactions of a firm is, 

in the absence of agreement to the contrary, revoked as to future 
transactions by any change in the constitution of the firm to which, 

or of the firm in respect of the transactions of which, the guaranty 


or obligation was given. 


Relations of Partners to one another 


19. Variation by consent of terms of partnership.—The mutual Barr’ $ Ts, , 1886, 
rights and duties of partners, whether ascertained by agreement 
or defined by this Act, may be varied by the consent of all the 
partners, and such consent may be either express or inferred from 


a course of dealing. 

20. Partuership property.—(1.) All property and rights and pees 220 ay 
interests in property originally brought into the partnership stock 2 R. 759. 
or acquired, whether by purchase or otherwise, on account of the 
firm, or for the purposes and in the course of the partnership busi- 
ness, are called in this Act partnership property, and must be held 
and applied by the partners exclusively for the purposes of the 
partnership and in accordance with the partnership agreement. 

(2.) Provided that the legal estate or interest in any land, or in Hc os 
Scotland the title to and interest in any heritable estate, which 
belongs to the partnership shall devolve according to the nature and 
tenure thereof, and the general rules of law thereto applicable, but 
in trust, so far as necessary, for the persons beneficially interested Livingstone, 
in the land under this section. 

(3.) Where co-owners of an estate or interest in any ee in 


nae Rs 
4 Ch. 693 ; cf. 

Waterer, ie 

15 Eq. 402; 

Davis, [1894] 

1 Ch. 393. 


Davie, 1880, 
R. 319. 


Kirkpatrick, 

1811, 5 Pat. 525; 

Trvine, 1851, 

13 D. 1367. See 

Wilson, (1893] 
2 Ch. 3 


See 2 B.C. 508, 
536; ands. 33 (2) 
wmf. 


Struthers, 1826, 
2W. &S. 153; 
Campbell’s 'Trs., 
1831,5 W. &8. 
16; Garner, 
{1904] 1 Ch. 57; 
Stroyan, 1910, 
.C. 174. 


Finlayson, 1864, 
2 M. 1297. 


Chippendale, 
4DeG.M.&G.19. 


Ibid. 
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Scotland of any heritable estate, not being itself partnership pro- 
perty, are partners as to profits made by the use of that land or 
estate, and purchase other land or estate out of the profits to be 
used in like manner, the land or estate so purchased belongs to 
them, in the absence of an agreement to the contrary, not as 
partners, but as co-owners for the same respective estates and 
interests as are held by them in the land or estate first mentioned 
at the date of the purchase. 

21. Property bought with partnership money.—Unless the 
contrary intention appears, property bought with money belonging 
to the firm is deemed to have been bought on account of the firm. 

22. Conversion into personal estate of land held as partnership 
property.— Where land or any heritable interest therein has become 
partnership property, it shall, unless the contrary intention appears, 
be treated as between the partners (including the representatives of 
a deceased partner), and also as between the heirs of a deceased 
partner and his executors or administrators, as personal or moveable 
and not real or heritable estate. 

23. Procedure against partnership property for a partner’s 
separate judgment debt.—{Not applicable to Scotland. | 

24. Rules as to interests and duties of partners subject to 
special agreement.—The interests of partners in the partnership 
property and their rights and duties in relation to the partner- 
ship shall be determined, subject to any agreement express or 
implied between the partners, by the following rules: 

(1.) All the partners are entitled to share equally in the capital 
and profits of the business, and must contribute equally 
towards the losses whether of capital or otherwise sustained 
by the firm. 

(2.) The firm must indemnify every partner in respect of pay- 
ments made and personal liabilities incurred by him— 

(a.) In the ordinary and proper conduct of the business of 
the firm ; or, 

().) In or about anything necessarily done for the preser- 
vation of the business or property of the firm. 

(3.) A partner making, for the purpose of the partnership, any 
actual payment or advance beyond the amount of capital 
which he has agreed to subscribe, is entitled to interest. at 
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the rate of five per cent. per annum from the date of the 
payment or advance. 

(4.) A partner is not entitled, before the ascertainment of Cook, 3 De G. J, 
profits, to interest on the capital subscribed by him. ae 

(5.) Every partner may take part in the management of the Nicoll 1878 


217; Duff, 
partnership business. 1902, 10 8.L.T. 13, 
(6.) No partner shall be entitled to remuneration for acting in Pender, 1864, 
I. 1428 
the partnership business. Garwood: [1903] 
36. 


(7.) No person may be introduced as a partner without the Devtiee, 18, 
consent of all existing partners. 

(8.) Any difference arising as to ordinary matters connected Ciark, 186. 
with the partnership business may be decided by a majority 
of the partners, but no change may be made in the nature 
of the partnership business without the consent of all exist- 
ing partners. 

(9.) The partnership books are to be kept at the place of busi- ee 1855, 
ness of the partnership (or the principal place, if there is Bevan, (1901) 
more than one), and every partner may, when he thinks fit, 
have access to and inspect and copy any of them. Duff, sup. 

25. Expulsion of partner.—No majority of the partners can Munro, 8 June 


+5 


18 
expel any partner unless a power to do so has been conferred by Carmichaal 


1907} 1 Oh. 486 ; 
express agreement between the partners. and W.N. 47. 
26. Retirement from partnership at will.—(1.) Where no fixed ee 
oss, 


term has been agreed upon for the duration of the partnership, any (1910)1K. B, 816; 
partner may determine the partnership at any time on giving 
notice of his intention so to do to all the other partners. 

(2.) Where the partnership has originally been constituted by Lindley, 560, 
deed, a notice in writing, signed by the partner giving it, shall be 
sufficient for this purpose. 

27. Where partnership for term is continued over, continuance Neilson, 1886, 
on old terms presumed.—(1.) Where a partnership entered into Wallace, 1006, 
for a fixed term is continued after the term has expired, and with- 
out any express new agreement, the rights and duties of the 
partners remain the same as they were at the expiration of the 
term, so far as is consistent with the incidents of a partnership 


’ 


at will. 
(2.) A continuance of the business by the partners or such of Dalgleish, 1791, 


ume, 746. 
them as habitually acted therein during the term, without any 


eon oe 
11M 


Marshall, SUP. 5 
Pender, sup. ; 
Pore, 11906) 
1 Ch. 620. 
M' Niven, 1868, 
7M. 
Stewart, 1893, 
20 R. 260; 
Cassels, 1881, 
B19, 1S, ive 
Teacher, 1899, 
Thigeistite 39; 
Pillans, 1908, 
16 S.L.T. 611. 


Lindley, 316; 
Aas, [1891] 2 Ch. 
ey Pillans, 
Up. ; Trimble, 
[1906] A.C. 494. 


Garwood, [1903] 
1 Ch, 236. 


Cassels, eer 
8R. H.L. 


yes (fa0} 
1 Ch. 


Whetham, 
30 Ch. D. 574. 


Bonnin, ieee 
1 Ch. 732 
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settlement or liquidation of the partnership affairs, is presumed to 
be a continuance of the partnership. 

28. Duty of partners to render accounts, &c.—Partners are 
bound to render true accounts and full information of all things 
affecting the partnership to any partner or his legal representatives. 

29. Accountability of partners for private profits.—(1.) Every 
partner must account to the firm for any benefit derived by him 
without the consent of the other partners from any transaction 
concerning the partnership, or from any use by him of the 
partnership property name or business connexion. 

(2.) This section applies also to transactions undertaken after a 
partnership has been dissolved by the death of a partner, and 
before the affairs thereof have been completely wound up, either 
by any surviving partner or by the representatives of the deceased 
partner. 

30. Duty of partner not to compete with firm.—If a partner 
without the consent of the other partners, carries on any business 
of the same nature as and competing with that of the firm, he must 
account for and pay over to the firm all profits made by him in 
that business. 

31. Rights of assignee of share in partnership.—(1.) An assign- 
ment by any partner of his share in the partnership, either absolute 
or by way of mortgage or redeemable charge, does not, as against 
the other partners, entitle the assignee, during the continuance of 
the partnership, to interfere in the management or administration 
of the partnership business or affairs, or to require any accounts 
of the partnership transactions, or to inspect the partnership books, 
but entitles the assignee only to receive the share of profits to 
which the assigning partner would otherwise be entitled, and the 
assignee must accept the account of profits agreed to by the 
partners. 

(2) In case of a dissolution of the partnership, whether as 
respects all the partners or as respects the assigning partner, the 
assignee is entitled to receive the share of the partnership assets to 
which the assigning partner is entitled as between himself and the 
other partners, and, for the purpose of ascertaining that share, to 
an account as from the date of the dissolution. 
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Dissolution of Partnership, and its consequences 


32. Dissolution by expiration of notice.—Subject to any agree- 
ment between the partners, a partnership is dissolved — 
(a.) If entered into for a fixed term, by the expiration of Soe ss, 27 (1), 


26 (1); Wallace, 
that term : 1906, 8 F. 558; 


3 A . Moss, sup. 
(0.) If entered into for a single adventure or undertaking, by Miller, 1885, 


: 5 £ R.242 ; Gracie, 
the termination of that adventure or undertaking : i904, 128.L.T.153 


(c.) If entered into for an undefined time, by any partner giving ieee 
notice to the other or others of his intention to dissolve the SED a). 
partnership. 

In the last-mentioned case the partnership is dissolved as from } Mellersh,, 

the date mentioned in the notice as the date of dissolution, or, if 
no date is so mentioned, as from the date of the communication 
of the notice. 

33. Dissolution by bankruptcy, death, or charge.—(1.) Subject 2 B.C. 5245, 
to any agreement between the partners, every partnership is nh ae 
dissolved as regards all the partners by the death or bankruptcy 
of any partner. 

(2.)—[ Not applicable to Scotland. } Bodies aon 

34, Dissolution by illegality of partnership.—A partnership is Lindley, 564. 
in every case dissolved by the happening of any event which makes 
it unlawful for the business of the firm to be carried on or for the 
members of the firm to carry it on in partnership. 

35. Dissolution by the Court.—On application by a partner the Wallace, 1900, 
Court may decree a dissolution of the partnership in any of the 
following cases : 

(a.) When a partner is found lunatic by inquisition, or in Scotland na oe 

by cognition, or is shown to the satisfaction of the Court to 1 He ; ae eo 
be of permanently unsound mind, in either of which cases the Cleghorn, 10, 
application may be made as well on behalf of a partner 
by his committee or next friend or person having title to 
intervene as by any other partner : | 
(b.) When a partner, other than the partner suing, Roeae IN Eadie, sup. 
any other way permanently incapable of performing his part 
of the partnership contract : 
(c.) When a partner, other than the partner suing, has been 28.0. 525. 


Green, [1910] 
guilty of such conduct as, in the opinion of the nies regard 1 Ch. 495; 


Carmichael, 
(1904] 1 Ch. 486, 
and W.N. 4 


Macpherson, 
1869, 41 Se. Jur. 


288. 


Miller, 1875, 


3 R. 242: Handy- 


side, 1901, 


Mann, 1879, 
6R. 10 78; 
Stocks, 1905, 


13 S.L:T. 43, 422. 


2 B.C, 532. 


Devaynes, 

3 Ross, L.C. 
Com. L. 643; 
Oswald’s Trs., 
1879, 6 R. 461; 
Court, [1897] 
2 Q.B. 396. 


2 B.C. 533. 


Dogeles, peor 
& Oo. 1 795, 

3 Pat. 428; 
Nicoll, 1875, 

5 R. 137; 
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being had to the nature of the business, is calculated to pre- 
judicially affect the carrying on of the business : 

(d.) When a partner, other than the partner suing, wilfully or 
persistently commits a breach of the partnership agreement, 
or otherwise so conducts himself in matters relating to the 
partnership business that it is not reasonably practicable for 
the other partner or partners to carry on the business in 
partnership with him: 

(e.) When the business of the partnership can only be carried 
on at a loss: : 

(f.) Whenever in any case circumstances have arisen which, in 
the opinion of the Court, render it just and equitable that 
the partnership be dissolved. 

36. Rights of persons dealing with firm against apparent 
members of firm.—(1.) When a person deals with a firm after a 
change in its constitution he is entitled to treat all apparent 
members of the old firm as still being members of the firm until 
he has notice of the change. 

(2.) An advertisement in the London Gazette as to a firm whose 
principal place of business is in England or Wales, in the Edinburgh 
Gazette as to a firm whose principal place of business is in Scotland, 
and in the Dublin Gazette as to a firm whose principal place of 
business is in Ireland, shall be notice as to persons who had not 
dealings with the firm before the date of the dissolution or change 
so advertised. 

(3.) The estate of a partner who dies, or who becomes bankrupt, 
or of a partner who, not having been known to the person dealing 
with the firm to be a partner, retires from the firm, is not liable for 
partnership debts contracted after the date of the death, bankruptcy, 
or retirement respectively. 

37. Right of partners to notify dissolution.—On the dissolu- 
tion of a partnership or retirement of a partner any partner may 
publicly notify the same, and may require the other partner or 
partners to concur for that purpose in all necessary or proper acts, 
if any, which cannot be done without his or their concurrence. 

38. Continuing authority of partners for purposes of winding 
up.—After the dissolution of a partnership the authority of each . 
partner to bind the firm, and the other rights and obligations of 
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the partners, continue notwithstanding the dissolution so far as Goodwin, 1890, 
may be necessary to wind up the affairs of the partnership, and Ww ae [1900] 
to complete transactions begun but unfinished at the time of the cu 
dissolution, but not otherwise. 

Provided that the firm is in no case bound by the acts of a2B.0. 530. 
partner who has become bankrupt; but this proviso does not affect 
the liability of any person who has after the bankruptcy represented 
himself or knowingly suffered himself to be represented as a partner 
of the bankrupt. 

39. Rights of partners as to application of partnership property. 2 B.0. 535. 
—On the dissolution of a partnership every partner is entitled, as 
against the other partners in the firm, and all persons claiming Bourne, [1906] 
through them in respect of their interests as partners, to have the a 
property of the partnership applied in payment of the debts and 
liabilities of the firm, and to have the surplus assets after such Gow, ee 
payment applied in payment of what may be due to the partners 180, 15 Ss 
respectively after deducting what may be due from them as partners 
to the firm ; and for that purpose any partner or his representatives Dickie, 1874 


1030; Alla 5 
may on the termination of the partnership apply to the Court to 1801, 18 R784; 


wind up the business and affairs of the firm. Hopertson 10s 
40. Apportionment of premium where partnership prematurely a woeg ut 
dissolved. Where one partner has paid a premium to another on 
entering into a partnership for a fixed term, and the partnership 
is dissolved before the expiration of that term otherwise than by 
the death of a partner, the Court may order the repayment of the 
premium, or of such part thereof as it thinks just, having regard to 
the terms of the partnership contract and to the length of time 
during which the partnership has continued ; unless 
(a.) the dissolution is, in the judgment of the Court, wholly or Bluck, 12 Ch. D. 
chiefly due to the misconduct of the partner who paid the 
premium, or 
(b.) the partnership has been dissolved by an agreement con- Lee 20 LJ. on. 
taining no provision for a return of any part of the premium. — sw. 
41. Rights where partnership dissolved for fraud or misrepre- 
sentation.—Where a partnership contract is rescinded on the ground 
of the fraud or misrepresentation of one of the parties thereto, the Ferguson, 1904, 


5.779. 
party entitled to rescind is, without prejudice to any other right, 


entitled— 
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Mycock, (a.) to a lien on, or right of retention of, the surplus of the 
13 Ch. D. 384. : pines et 
partnership assets, after satisfying the partnership liabilities, 
for any sum of money paid by him for the purchase of a 
share in the partnership and for any capital contributed by 
him, and is 
Adam, 13 Ap. (b) to stand in the place of the creditors of the firm for any 
payments made by him in respect of the partnership liabilities, 
and 
(c.) to be indemnified by the person guilty of the fraud or 
making the representation against all the debts and liabilities 
of the firm. 
Laird, 1855, 42. Right of outgoing partner in certain cases to share profits 
Cochrane, 1857, made after dissolution.—(1.) Where any member of a firm has 
oes died or otherwise ceased to be a partner, and the surviving or 
continuing partners carry on the business of the firm with its 
capital or assets without any final settlement of accounts as between 
the firm and the outgoing partner or his estate, then, in the absence 
Ross, 1843, of any agreement to the contrary, the outgoing partner or his 
estate is entitled at the option of himself or his representatives to 
such share of the profits made since the dissolution as the Court 
may find to be attributable to the use of his share of the partner- 
ship assets, or to interest at the rate of five per cent. per annum on 
the amount of his share of the partnership assets. 
pee LR. ne > Bioideds ena where by the partnership contract an option 
is given to surviving or continuing partners to purchase the interest 
of a deceased or outgoing partner, and that option is duly exercised, 
the estate of the deceased partner, or the outgoing partner or his 
estate, as the case may be, is not entitled to any further or other 
share of profits; but if any partner assuming to act in exercise of 
the option does not in all material respects comply with the terms 
thereof, he is liable to account under the foregoing provisions of 
this section. 
Blair, Feb 796; 43, Retiring or deceased partner’s share to be a debt.—Subject 
1882, 10 R.H.L.1. to any agreement between the partners, the amount due from 
surviving or continuing partners to an outgoing partner or the 
representatives of a deceased partner in respect of the outgoing 
or deceased partner’s share is a debt accruing at the date of the 
dissolution or death. 


T. 1] PARTNERSHIP ACT, 1890 409 


44, Rule for distribution of assets on final settlement of ina me 
accounts.—In settling accounts between the partners after a on 
dissolution of partnership, the following rules shall, subject to any 
agreement, be observed : 

(a.) Losses, including losses and deficiencies of capital, shall 

be paid first out of profits, next out of capital, and lastly, if 
necessary, by the partners individually in the proportion in 
which they were entitled to share profits : 

'(0.) The assets of the firm, including the sums, if any, contributed 
by the partners to make up losses or deficiencies of capital, 
shall be applied in the following manner and order : 

1. In paying the debts and liabilities of the firm to persons 
who are not partners therein : 
2. In paying to each partner rateably what is due from the 
firm to him for advances as distinguished from capital : 
3. In paying to each partner rateably what is due from the Carnes, 11904 
firm to him in respect of capital : 
4. The ultimate residue, if any, shall be divided among 
the partners in the proportion in which profits are 


divisible. 


Supplemental 


45. Definitions of ‘‘court” and “‘business.”—In this Act, unless Sees. 35, 39, 40, 
42; Eadie, 1885, 
the contrary intention appears,— 12 R. 660. 


The expression “court” includes every court and judge having 

jurisdiction in the case ; 

The expression “business” includes every trade, occupation, or 

profession. 

46, Saving for rules of equity and common law.—The rules of 
equity and of common law applicable to partnership shall continue 
in force except so far as they are inconsistent with the express 
provisions of this Act. 

47, Provision as to bankruptcy in Scotland.—(1.) In the appli- Inf. 4, La: 3, 
cation of this Act to Scotland the bankruptcy of a firm or of an Eee 
individual shall mean sequestration under the Bankruptey (Scotland) 

Acts, and also in the case of an individual the issue against him of 


a decree of cessio bonorum. 
(2.) Nothing in this Act shall alter the rules of the law of 


Lindley ; 
Buckley, 
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Scotland relating to the bankruptcy of a firm or of the individual 
partners thereof. 


CORPORATIONS AND JOINT STOCK COMPANIES 


10A. Corporation.— When it was attempted to apply the rules 
of partnership to cases in which the partners must be numerous 
and the business prolonged, it became obvious that some modifica- 
tion of these rules was essential. It was out of the question that 
each of the partners should be entitled to interfere in the business 
and bind the copartnery and his fellows within the scope of the 
concern. It would have been intolerable if the death of a partner 
or a transfer of his interest were to have the effect of breaking 
up the copartnery. And at a later stage it appeared that large 
enterprises could not be undertaken if each of the copartners had 
to stake his whole fortune on success or failure. Now, the institu- 
tion known to the Romans as an wniversitas, and to us as a corpora- 
tion, exactly met these difficulties. It was managed by office-bearers 
under the control of the members ; it lived on as a separate persona 
in spite of changes in its membership; and its property alone 
was liable for its debts. The earliest corporations were not trading 
companies, but bodies, such as burghs, guilds, crafts, and univer- 
sities, instituted to perpetuate some public service; and they took 


As to powers of their rise from Papal Bulls, Royal Charters, burghal grants, and, 


_ achartered co., 


see Br. S. Afric 


Co., [1910] 1 Ch. 
354. 


6 Geo. I. c. 18. 
Stevenson, M. 
14560; Douglas 
Heron & Co., 
M. 14605. 


a later, from Acts of Parliament; and, where incorporation had been 
assumed to exist from time immemorial, a Royal Charter was feigned 
to have been bestowed and lost. The privileges of a corporation— 
whose constitution is patent to all who deal with it and thus know 
the limitation: of its liabilities—were extended sparingly to trading 
companies late in the seventeenth century; and special Acts and 
Charters have been granted since then down to the present day. 
But the expense has always been so great as to confine the boon to 
large undertakings. 

10B. History of Joint Stock Companies.—In Fngland unincor- 
porated companies began life so recklessly at the beginning of the 
eighteenth century, that they had to be suppressed by the Bubble 
Act of 1720. This Act, though applicable to Scotland, was with us . 
>a dead letter, since, by our common law, every company was a 
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distinct persona, suing and being sued in its social name with the 

addition of a few individual names; subsisting in spite of changes 

among the shareholders ; but not carrying limited liability. But 

the position of such companies was insecure in the face of the Act 

and the English ideas prevalént in the House of Lords. The 

progress of events in modern times may be rapidly sketched. In 

1825 the Bubble Act was virtually repealed, and the Crown was ¢ Geo. 1V.¢. 91. 
empowered to grant charters without limited liability. Then came 
incorporation by letters patent, which bestowed the privilege of 45 win. rv. 
limited liability only in the sense that the company assets had fad Va ae 
first to be exhausted before recourse was had against the share- 

holders. Limited liability in the sense in which the words are now 

used was first allowed in England in 1855, and in Scotland in 1856. 18-9 V0. 133; 
The system of registration had been introduced in 1844; and regu- 78 V6 110. 
lations for winding-up were made by a series of Acts trot 1844 to 

1857. All subsisting statutes were thereafter amended and con- 

solidated by the Companies Act of 1862. This Act and nearly 25-6 v.c.89. 
twenty Acts amending it were repealed, and the law was con- 

solidated by the Companies (Consolidation) Act, 1908. The history g raw. vite. 59. 
of banking companies ran an independent course till 1862, and 

some specialties remain. Companies formed for executing works 

which cannot be carried into execution without obtaining the 

authority of Parliament are regulated by the Companies Clauses g9v. ¢.17; 


Acts, 1845 to 1889, and by other statutes passed in 1845 and nea © ra 
1847. oe 116 6. 


10C. Scope of the Companies (Consolidation) Act.—Practically, 
all joint stock companies nowadays have limited liability ; so that 
in what follows only limited companies will be referred to. More- 
over, the system of limitation of liability by guarantee—i.e., by an 
undertaking of each member to contribute in a winding-up an Be, 24 10,21, 56, 
amount not exceeding a certain sum—has not found favour with the 1891, 18 R. 1995. 
public except for transient enterprises. Attention will, therefore, 
be confined to companies limited by shares. The alternative of See Risdon, - 
making shareholders liable under limitation and directors absolutely Ns 


has been tendered in vain. Again, it may be well to observe at the 


outset the distinctions which obtain between the normal (so-called 
public) company, hereinafter to be described, and the private company. 
The latter is defined as a company which by its articles restricts s. 121. 


Burrows, [1901] 
2Ch. 23; Sleigh, 
1904, 6 F. 420. 

S. 2: 


Ss. 85, 87. 


2p 
x 
bo 


=> 
Mal 


Smith, 15 Ch. D. 
at p. 273. 


Royal British 
Bank, 6 E. & B. 
327; Land 
Credit Co., 1869, 
4 Ch. 460; 
Heiton, 1877, 

4 R. 830. 


Padstow, 20 Ch. 
D. 137; Shaw, 
11 Q.B.D. 563. 
Ss. 2, 249, 267. 


Russell Institu- 
tion; Jones, 
{1898] 2 Ch. 72, 83. 
S.20; St. Hilda’s 
Coll., [1901] 

1 Ch. 556. 
Padstow, stp. 5 
ss. 3, 62. 
Marshall, 1895, 
22 R. 697 ; s. 268. 


National Deb. 
Corp., [1891] 
2 Ch. 505; 
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the right to transfer its shares; limits the number of its members 
(exclusive of persons who are in the employment of the company) 
to fifty, joint shareholders being treated as a single member ; and 
prohibits any invitation to the public to subscribe for any shares or 
debentures of the company. Two members suffice. It is absolved 
from the preliminary conditions as to allotment of shares and 
commencement of business (stated below), including the filing of 
a prospectus or statement in lieu thereof; from the restrictions 
on the appointment and advertisement of directors; from filing 
an annual balance-sheet ; from forwarding and filing the ‘statutory 
report ;” and from revealing to holders of preference shares or 
debentures balance-sheets and the reports of auditors and others. 

The Act prohibits companies, associations, and partnerships being 
formed of more than ten persons for banking, or of more than twenty 
persons for any other business that has for its object the acquisition 
of gain by these bodies or by individual members of them, unless 
they are registered as companies under the Act or are formed in 
pursuance of some other Act or of letters patent. The object of 
registration is the publication of the terms under which the com- 
panies conduct business, so that persons dealing with a company 
are fixed with notice of its external position as a trader, but are 
entitled to assume that in its “indoor management” it has pro- 
ceeded regularly. The term “gain” includes mutual indemnity 
for loss and accommodation by loan. Any company (except a rail- 
way company) consisting of seven or more persons associated for a 
lawful purpose may be so registered, and though unregistered may 
be wound up under the Act. Gain is not of the essence of a 
joint stock company, and if gain be not the object, licence to 
register with limited lability, without adding the word “limited ” 
to the designation of the company, may be obtained from the Board 
of Trade. In every case the business of a going company must be 
legal, and the registered office be within the United Kingdom. But 
a foreign company with a branch office in this country may be 
wound up under the Acts. 

10D. Memorandum and Articles of Association.—The leading 
document in the constitution of a company is the Memorandum of 
Association, which is a writing signed by seven or more persons, 
attested by one witness at least, and stamped. Opposite to each 


Ty 11.] 
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signature is written the number of shares—one share at least— 
taken by the signer. The document contains the name—a dis- 
tinctive name, so as not to mislead — of the proposed company 
with the word “Limited” added; the site of the registered office 
(e.g., Scotland) ; the objects of the company; a declaration that 
the liability of the members is limited; and the amount of the 
proposed. capital divided into shares of a certain fixed amount. 
The name and the addition must also be exhibited (but only under 
penalty) on offices, seals, and documents. The objects stated define 
the ambit of the company, beyond which it cannot lawfully go, even 
though all the shareholders concur or acquiesce, and general words 
will be construed as ancillary to a specific object. It follows from 
the requirement as to capital that the company cannot purchase its 
own shares, or accept a surrender which would reduce its capital, 
unless the shares surrendered might be forfeited. 
acquire its own fully paid shares in trust. 


But it may 
it cannot issues shares at a discount; but this does not prevent 
the issue of shares for less than their value, when they are at 
apremium. It cannot pay dividends out of capital, though interest 
on sums paid up in advance of calls, and proper brokerage for 
placing shares, may be so paid. The company may also, upon an offer 
of shares to the public, pay commission out of capital to persons 
who subscribe or agree to subscribe, procure or agree to procure 
subscriptions for shares, if the payment and rate of commission 
are authorised by the articles and disclosed in the prospectus. 

The items in the Memorandum can only be altered, on certain 
procedure being taken, in the following respects :—Change of name ; 
rendering the liability of office-bearers unlimited ; repaying un- 
divided profits in reduction of paid-up capital; and 
consolidation, subdivision, or reduction of the share capital or its 


increase, 


conversion into stock and reconversion; and in pursuance of the x 
following power first bestowed in 1890. A company may by special 
resolution, confirmed by the Court after notices and inquiry, alter 
its objects, so as to carry on its business more economically or 
efficiently ; to attain its main purpose by new or oa means ; 
to enlarge or change the local area of its operations; to carry on 
some business in combination with its own ; or to restrict or abandon 
any of its objects as stated in the Memorandum. 


Kle 
For the same reason 


Fayseoe [1897] 
Ss. ’ 

S. 8. 

N. Cheshire & 


Manchester 
prewey, [1899] 
A.©.'83); 


Hoag iks, 17 Ch. 
D. 638; 


Se. Union Co., 
1909, S.C. 318. 


S. 63; Penrose, 
E. B. & E. 499; 
Atkins, 58 L.J. 

nerds 
Ashbur y Co., 

7 HL. 653; 
Aas, 30 Ch. 
D. 376; 


Stephens, [1902] 
1 Ch. 745. 
Tr evor, 12 A.C. 
409 ; Gen. Prop. 
Inv. Co., 16 R. 
282 ; Bellerby, 
{1901} 2 2 Ch. 365 ; 
oe ee 843. 
k, 1888, 
Ae i 37 ili 
egum Co. 
1809) A.C. 125; 
Welton, [1897] 
A.C. 299. 
Cameron, 23 R. 
soe Hilder, 
[1902] A.O. 474. 
Lock, [1896} A.C. 
461; Metrop. 
Ass., [1895] 2 Q.B. 
604. Table A, 
s. 97; Act, 
ss. 89-91. 


S. 8. 
S. 61. 
8. 40, 


Ss. fi 44. 


rikeady Co., 
1904, 6 F. 778; 
Young’s 
Paraffin Co., 
1894, 21 R. 384; 
Scot. Acc. Ins. 
Co., 1896, 23 R. 
586; Western 
Ranches, Ltd., 
1899, 1 F. 812; 
Coats, 1900, 

2 ¥F.829; Consett 
Iron Co., [1901] 

1 Ch. 236; 
London, &e., Sh. 
Co., 1909, S.C. 1. 
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Ss. 10-13 ; The Articles of Association have a subordinate office—to regu- 
Henderson, 1894, 6 

21 R. 674. late the management of the company—as, for instance, the transfer 
Dawson, [1898] ‘ ‘ f t 
1Ch. 6. and forfeiture of shares, the making of calls, the holding of meet- 


ings, voting, and the appointment and powers of the directors. 
The Articles cannot control, though they may explain, the Memo- 


gs. 13, 69,70, randum. They may be altered in modes provided by the Act, and 
ich 200; the company cannot contract itself out of the power. But it must 
rh Ser Allen, be exercised bond fide for the benefit of the company as a whole. 
see Moir, 1900,’ And model Articles, which may or may not be adopted, are furnished 


Tes in Table A, Schedule I., appended to the Act. 
10E. Incorporation.—The Memorandum and the Articles (if 
any) must be sent to the Registrar of Joint Stock Companies, who 
a (1899) then certifies that the company is incorporated ; with the effect 
a 


ee Oe that the subscribers and such persons as may from time to time 
ase, [1902] 


ree become members of the company are deemed to have signed these 

documents, and the company becomes a body corporate with a 
SH coy g Common seal and power to hold lands. ‘The certificate is conclusive 
ate evidence that the company is validly registered. A register of 


mf.3,10a,13. members and their shares (which in Scotland may be entered as 
held in trust) is kept in the registered office of each company 
and annually made up for filing, along with a summary dealing 


8.32; Blaikie, Chiefly with the state of the holdings of shares. But this register 
1893, 21R.150; : : ; ; 
Colquhoun’s Tr. 18 not conclusive evidence of membership. It may be summarily 
1900, 2 F. 945 ; : se : 

Gowans, 1904, rectified on petition to the Court in cases where summary process 


6 F.613 ; Surrey , c - ' : 
Brick Co., 1904] is competent and expedient. The question in each case is whether 


1 Ch. 598. 

Sup. 3,1, 6 ae there has been an agreement to become a shareholder, and here the 
hapman, 1892, 

19 R. 837. reneral rules as to the effect of * al : 

et ct of offer and acceptance apply. It may 


Poe be added that every share issued before lst January 1901, was 
i900] 2 Ch gr, Ceemed to have been issued subject to the payment of the whole 
amount thereof in cash, unless it had been otherwise determined 
in-a contract filed with the registrar. But this provision has been 
repealed and proceedings under it are now incompetent. Where, 
since 1900, shares are allotted in whole or in part for a considera- 
S. 88. tion other than cash, the company must, but only under purgeable 
penalty on certain of its officers, register within one month (1) a 
written contract constituting the title of the allottee to such allot- 
ment, or, failing writ, a note of the particulars of the contract ; 


(2) any contract of sale, or for services or other consideration in 
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respect of which the allotment was made; and (3) a return stating 
the number and nominal amount of shares so allotted, the extent 
to which they are to be treated as paid up, and the consideration 
for which they have been allotted. If the consideration is illusory, Chapman, [1895] 
the allottee is liable to pay the nominal value of the shares. Innes 6 Co, 
Regarding the membership of a director who is required (as ice bis 
usual, though not essential) to hold qualifying shares, it is enacted Bay Caandy, 
that if not already qualified he must qualify within two months Tseacs, (1892) — 
after his appointment, or such shorter time as may be fixed by the Motinea [1902] 
regulations of the company. His office is vacated if he fails to do fous Coalfields, 
so, or to maintain his qualification ; and acting as director when 
unqualified after the said time is penalised. 

No allotment of shares can be made unless the minimum sub- 
scription fixed in the Memorandum or Articles and named in the 
prospectus or (failing such notice) the whole share capital has 
been subscribed, and the amount payable on application for shares 
has been paid. This amount shall not be less than five per cent. gs. g5. 
of the nominal amount of the share. The directors under penalty 
must return this amount without interest, if at the end of forty 
days after the first issue of the prospectus these conditions have 
not been complied with. Companies which do not go to the 
public are similarly restricted. An irregular allotment is voidable 
within one month after the statutory meeting, and is so even if 
the company is in liquidation. Within one month after any allot- g. 86. 
ment there must be filed with the registrar a return of the 
allotments, and, if shares have been paid up otherwise than in s.8s. 
cash, the documents mentioned above. The commencement of 
business by the company is restrained until the conditions imposed Mears, [1905] 
on the allotment of a minimum number of shares and pr oportional ¢ (iecee 
payments on directors’ shares have been fulfilled and a statutory s. sv. 
declaration that these conditions have been complied with has 
been filed. The registrar’s certificate that the company is entitled 
to commence business is conclusive. It makes earlier, and there- 
fore provisional, contracts of the company binding. Not less 
than one and not more than three months after the company s.65. 
is entitled to commence business, a general meeting, called the 
statutory meeting (which may be adjourned) must be held, and 
members present may discuss any matter relating to the formation 


Sac: 
Rainford, [1905] 
1 Ch. 296. 


Hooper, [1906] 
1 Ch. 549. 


Cases in Buck- 
ley, Companies 
(9th ed.), p. 36 
seq. 

See More, 1890, 
TAR. 525. 


Furness & Co., 
1893, 21 R. 239. 
Stewart, 1902, 
4 1. 657. 


Stevenson, 1907, 
445. 


Howling’s Trs., 
1905, 7 T°. 390. 
S. 29. 


Humboldt Co., 
1908, S.C. 751; 
Webb, 20 Eq. 
536; Staples, 
[1896] 2 Ch. 303; 
Crichton’s Co., 
[1901] 2 Ch. 184. 


Birch, 1889, 


14A.C.525; Liq. 


Milford Haven 
Co., 1895, 
Se Ol Ge 


Gen. Auction 
Co., [1891] 
3 Ch. 432. 


Chicago, &c. Co., 


[1898] 1 Ch. 263 ; 


Borax Co., [1901) issue debentures, which are 


1 Ch. 326. 


Camp bell’s Case, 


4Ch. D. 470 
S. 106. 
Mosely, [1904] 
2 Ch.108. 


Jackson, [1896] 
2 Ch. 340; 
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of the company, or arising out of a statutory report already sent 
to them and filed with the registrar. At the meeting a list of 
the members and the number of shares held by them respectively 
is exhibited. And the control of the company has been further 
secured to the shareholders by a provision that extraordinary 
general meetings shall be convened on the requisition of the holders 
of not less than one-tenth of the issued capital. 

10F. Transference of Shares ; Preference Shares ; Mortgages. — 
Shares are moveable property, transferable under the rules of the 
statute and of the company, and the transferor is bound to do 
nothing to prevent or delay the registration of the transferee. It 
is frequently important to leave a tottering concern ; and the rules 
are that a transfer may be valid, though the company is in eatremis ; 
though the object be to avoid liability for calls; though the trans- 
feree be a man of straw ; and though the consideration be nominal, 
or non-existent, or be given along with, not for, the shares. But the 
transfer must be in bond fide, out and out, and without trust or 
reservation. If directors have a discretion to repulse a transferee, 
it must be used without oppression or caprice. They need not 
give their reasons. If they repulse the transferee his vendor must 
receive the dividends and account for them to him. The repre- 
sentatives of a deceased shareholder may transfer without becoming 
themselves members. 

A company may, if it has or can acquire power so to do, issue 
preference shares. If such are issued, the holders are entitled, in 
the absence of restricting words, to.a cumulative dividend, i.¢., to 
have any deficiency of dividends made good out of subsequent: 
profits, which are made available for dividend. But, without 
express provision, they have no preference in regard to capital 
in a winding-up. 

A company, having the same power as an individual to deal 
with its property, may borrow on security of it; and the deed is 
known by the English term—mortgage. An ordinary form is to 
promises to pay, secured by transfer 
of assets to trustees for the debenture-holders. Notwithstanding 
the old Act, 1696, c. 25, debentures to bearer issued in Scotland are 
valid. Debentures may be issued at a discount. It is also com- 
petent to mortgage a call already made and the proceeds of a call 


T. 111. ] ARISING FROM CONSENT: COMPANIES 417 


not made but already determined on. Power to mortgage future Streatham Co., 
ay [1897] 1 Ch. 15; 

calls must be expressly reserved in either the Memorandum or the Union Club, 
1906, 8 F. 1143. 


Articles. A mortgage of future calls does not embrace reserve Mayiaix Prop. 
)., [1898 


capital. These securities do not cover in Scotland leases or 7 Obs a sae 
ark. 


corporeal moveables where possession has not been taken, or give bataabulnnco, 
a floating charge on the undertaking. Ever y company must keep ji SLB 


a register of mortgages filled up from time to time, and open to Nesom, (18971 


inspection by creditors, members, and debenture-holders. Failure Weeks, 12 Ap. 

to do so involves the officials in penalties, but does not entail °°" 

nullity on an omitted mortgage. A redeemed debenture may be s. 104. 

re-issued and thus escape extinction through confusion, or (more 

accurately) may be revived. 
10G. Promoters; Prospectus. 

the idea of exertion for the purpose of getting up and starting 

a company, or what is called “floating” it, and also the idea of 

some duty towards the company imposed by or arising from the 

position which the so-called promoter assumes towards it. Since 

the company is not yet in existence, they are not yet its agents ; Natal Land Oo., 


[1904] A.C. 120. 


but they have a fiduciary position of such a sort, that if, for Erlanger, 3 Ap. 
as. 1218, 1236 ; 


i e sold to the company, they must see Lagunas Nitrate 
example, property is to b pany, they anes Niles 


to there being a board of directors, informed of all material facts, 3 39; Ghucksiein, 
i i Lady Forrest 
and either independent of or expressly declared to be dependent pee 


on the vendors. If material facts relating to the property or its Ch, 982 5 Money 


5 Leeds Theatres, 
value are concealed, the sale may be set aside; and a company 002) 2 On 808" 

s see Burland, 
can recover secret profits made by promoters at its expense. Con- [999)'4.C. 83, 
tracts with promoters are made with those individuals who actually a 


enter into them or give an authority; and the company is not A Sydney cas 
bound unless it undertakes the burden of relief. Where the sept ae Co, 
question is as to the liability for statements made in a prospectus, 
the term “promoter” is defined as meaning a promoter who was 
a party to the preparation of it or of the portion thereof containing 
the untrue statement, but does not include any person by reason 
of his acting in a professional capacity for persons engaged in S.84(). 
procuring the formation of the company. 

The prospectus is construed like any other mercantile docu- 
It means any prospectus, notice, circular, advertisement, s. 285. 


The term ‘ promoter” involves Emma Co, 
48 LJ. C.P, 257 


ment. 

or other invitation offering to the public for subscription or purchase 

any shares or debentures of a company. It must be dated, signed 
iit 


S. 80. 
Andrews, [1896] 
1 Q.B. 372. 

Sup. 3, 1, 68 ; 
Karberg, [1892] 
3 Ch. 1; Aaron’s 
Reefs, [1896] AC. 
2133 Broome, 
[1903] 1 Ch. 586. 


S. 81. 
Sleigh, 1904, 
8 F. 420. 


Twycross, 

2 C.P.D. 469; 
Sullivan, 

5 C.P.D. at p.465; 
Greenwood, 
{1900} 1 Ch. 421; 
Wimbledon 
Olympia, [1910] 
1 Ch. 630. 


Broome, swp. ; 
Cackett, [1902] 
2 Ch. 456. 


S. 81 (4). 
S. 81 (5). 
S. 81 (7). 
S. 818). 


S. 82. 


Bulawayo Co., 
[1907] 2 Ch. 458. 


8. 72. 


418 OF OBLIGATIONS AND CONTRACTS [B. II, 


by the directors, or proposed directors, and registered. It can, as 
a rule, be founded on only by original allottees, not by subsequent 
transferees. The effect of misrepresentation and of fraud, and the 
relation thereto of the Directors Liability Act, 1890 (now the 84th 
section of the Consolidation Act), have already been noticed. In 
order to secure the fullest disclosure of the position of a company, 
it is enacted that every prospectus issued by or on behalf of a 
company or any promoter inviting the public to subscribe for 
shares or debentures shall specify (inter alia) the minimum sub- 
scription ; the number and amount of shares and debentures issued 
or agreed to be issued as fully or partly paid up otherwise than 
in cash, and the consideration therefor ; the vendors and price of 
any property which is to be paid for out of the proceeds of the 
issue ; the price of goodwill; the amount of commissions (if any) 
and of preliminary expenses ; the amount payable to any promoter 
and the consideration therefor; the nature and extent of any 
interest of a director in the promotion of the company or in the 
property to be acquired by it, and of whatever was given to him 
for qualification purposes or for services rendered ; and the dates 
of and parties to every material contract, outwith the ordinary 
course of the company business, entered into within two years 
before the prospectus was issued. A contract is material if, when 
disclosed, it would be calculated to influence persons in making 
up their minds whether or not to apply for shares or debentures. 
The requirements of the Act cannot be eluded by waiver or con- 
structive notice, but publication in a newspaper advertisement may 
omit certain of them. They do not apply to circulars or notices 
sent to ‘existing members or debenture-holders, inviting further 
subscription, and certain requirements may be ignored in any 
prospectus issued more than a year after the date set for com- 
mencing business. Moreover a company which is neither a private 
company nor a company issuing a formation prospectus must, before 
allotment, file with the registrar a statutory and very ample state- 
ment in leu of prospectus. 

10H. Directors; Auditors; Inspectors.—It is usual, but not 
necessary, to have directors. They cannot be appointed in the 
Articles or named as directors in a prospectus, unless, before. 
registration of the articles or publication of the prospectus, they 
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have signed and registered a consent in writing to act, and either 


signed the memorandum for their qualification shares (if any) or As to qualifica- 
F 5 3 tion shares see 
signed and registered a contract to acquire them from the company. p. 415 sup. 


Directors combine some of the functions of agent, servant, trustee, See Bath, [1911] 
h. 618. 


and managing partner, without being adequately described by any Newspaper 


e, ee Synd., [1900] 
of these terms. They are not trustees for individual shareholders. 2'Ch. 349. 


They manage the affairs of the company with the help of its Perclval, [1902] 
officers, and they are entitled to rely on the judgment and infor- Dover 190u 
( 
i . Préfontaine, 
mation of officers whom they have no reason to suspect. Their nove 


s : Fh : Royal British 
acts are valid notwithstanding any defect that may afterwards Bank, 6B. & B. 


be discovered in their appointment or qualification. What they #2 a re 


do within the scope of their real or apparent authority is binding Salmon, (1909) 


x : S274 Br 
on the company, even though they have proceeded irregularly, ‘\sbestos Co., 
: : Benet) .- [1903] 2 Ch, 439, 
and they are not liable for losses incurred when acting intra vires Lagunas Nitrate 
A c G cl ¥ 10., [1899] 
and in good faith. The effect of their misrepresentations and 2 Ch. 392. 


frauds as entailing liability on the wrong-doers alone, or on the sup. 3, 1,68. 3 
; M‘Connel, [1903] 
company as well, has been already pointed out. They and other 1 cn. 546. 


officers may be made lable for wrong-doing summarily in the gs. 215; Archer, 


[1892] 1 Ch. 322, 
process of winding-up described below. They are creditors of x... Brit Tron 


c : : Jo., [189 sh. 
the company for their fees, which are not apportionable, at least $y.4°05Q" 


. n Bank, [1901] 

when fixed at a given sum per annum. 1Ch. 728; Dover 
Extension, [1908] 

Every company is required at each annual general meeting 10h, 65. 


to appoint an auditor or auditors to hold office till the next ee 
annual general meeting. In default, the appointment may be 
made by the Board of Trade on the application of any member. 
A director or officer of the company cannot be appointed. An 


auditor is the servant of the shareholders, who fix his salary, and g 915: put see 


: : : Spackman, 1868, 
is also an officer of the company. His duty is to ascertain and [:R3 4.0 171 


state the true financial position of the company at the date of as 
the audit; and his information must be given in direct and 
express terms to the members. His report must state whether 
or not he has obtained all the information and explanations he 


has required, and whether in his opinion the balance-sheet is L ondon & Gen 
eqs : k., [1895] 2 Ch. 
properly drawn up so as to exhibit a true and correct view of 166: 6735 ada 
i : - 40. Estate Cons 

) G - : ? 

; ypany’s affairs according to the best of his 36 cn. p. 7s7: 
pi pasate aout: ogee . 5 8 . a Kingston Cotton, 
information and the explanations given to him and as shewn Mat Co. Uae) 

rel & are and sk ill, but secret reserves 
by the books. He must exercise reasonable care and sk eure 


) ve ay. ed 4 7 yy 2 € 
he is not responsible for mere errors of judgment, though the ? Ch. 378. 


Cases swp. 
S. 281. 


S. 109-11. 


Ss. 122 sqq. 


Elsmie, 1906, 
8 F, 434. 


Act 1908, s. 136, 
repeating 49 V. 
c. 23, 8.6; Millar, 
1893, 20 R. 1044. 


$.69; Normandy, 
[1908] 1 Ch. 84; 
as to registration 
and embodi- 
ment in the 
Articles, see s. 70. 
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balance-sheets and accounts be false and misleading, Unless 
the accounts reveal matter of suspicion, he is entitled to trust 
the officers of the company as to facts alien to an accountant’s 
province. If dissatisfied, he should report to the shareholders 
and not rest content with a remonstrance addressed to the 
directors. He may be made civilly and criminally lable for 
his acts or omissions. Besides this stated and periodical check 
on the management, inspectors may be appointed by the Board. 
of Trade or by the company ; but this seldom occurs. 

101. Winding-up.—A large part of the Consolidation Act is 
devoted to the rules which govern the dissolution of joint stock 
companies. Three courses are open—to obtain a winding-up by 
the Court (or compulsory or judicial); to proceed by a voluntary 
winding-up till final dissolution ; or to have a voluntary winding-up 
continued under the supervision of the Court. The first and third 
of these are mainly adapted for liquidations of companies knowm 
or suspected to be insolvent ; the second, for liquidations in which: 
creditors have no critical interest. The third or intermediate form 
has been found to combine the advantages of its rivals, and has. 
in Scottish practice almost superseded the first. It is, however, 
necessary to observe how a compulsory liquidation proceeds, since 
it is imitated closely by its more popular competitor. It may be 
premised that down to the year 1886 the administration of the 
Companies Acts was entrusted to the Inner House and in vacation 
to the Lord Ordinary on the Bills, and to them alone; but in that 
year the English system was adopted, and now all proceedings, 
after a winding-up or supervision order, may be sent to a single 
judge in the Outer House, subject to appeal. The ~esolutions 
referred to below are available both during the life and at the 
dissolution of the company. They are (a) extraordinary, i.¢., passed 
by a majority of not less than three-fourths of such members 
entitled to vote as are present in person or by proxy (where 
proxies are allowed) at a general meeting, of which notice specify- 
ing the intention to propose the resolution as an extraordinary 
resolution has been duly given; and (0) special, i.¢., passed as just 
stated and confirmed by a majority at a subsequent general meeting 
of which notice has been duly given, and held after an interval . 
of not less than fourteen days nor more than one month from 
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the date of the first meeting. The chairman’s declaration that 
a resolution is carried is conclusive, unless a poll be demanded arnot, [1901] 
by three, four, or five members. The number of votes to which Caratal } Mines, 
each member is entitled and the length of notices are fixed in ee ae 
the Articles. 

10K. (1.) By the Court.—The circumstances under which ag, 129 sqq. 
company may be wound up by the Court are these—(1) If a 
special resolution has been passed requiring’ this; (2) If default 
is made in filing the statutory report or in holding the statutory 
meeting ; (3) if the company does not commence business within geobie, 1906, 
a year from its incorporation, or suspends its business for a whole ee 
year; (4) if the number of members is reduced below two or 
seven, as the case may be; (5) if the company is unable to pay cowan, 1992, 
"its debts ; (6) if the Court is of opinion that it is just and equitable Garner ‘eo, 


that it should be wound up, the sub-stratum of the company never 1904, é ay: 
ac 


having been really laid or having vanished. There is a wide ie 18; Symning: 


discretion as to the third of these and as to granting or refusing Bell's Trs, 1900, 
a shareholder’s petition ; but a creditor’s petition, since it is usually 

his only mode of enforcing payment, will not, as a rule, be refused Cowan: 

if regularly presented. Inability to pay debt is shown by failure mee per? 
to pay or arrange a debt of £50 or more within three weeks after s. 130. 

a signed demand; or by expiry of a charge; or otherwise to the Eres ee, 
satisfaction of the Court. The petition may be taken out of the 

hands of a laggard creditor, and will not be refused on the ground Tudor C Co., 1908, 
only that there are no unmortgaged assets. The commencement of 8. 141. 

the winding-up is the date of presenting the petition. The Court 

may then make interim orders, stopping actions against the 8. 1395, Ander. 
company, and appointing a provisional liquidator; and diligence 80.38 ° " 
thereafter is of no effect. After the order for winding-up no §s. 146, 142, 149. 
proceeding can be raised or go on against the company with- Allan, 1892 
out leave of the Court. The provisions of the Scottish Bank-~ ~“” 
ruptey Acts in regard to the equalisation and arrest of diligence 


and to ranking were in 1886 and are now by the Consolidation ov. ©. 23, ss. 3 
4. 8. 208; 


Act extended to companies, which are being wound up by, or Coltins's he, 
Hs i inted and ‘Bell’ 
under supervision of, the Court. The person who is appoint ina Be s Trs, 


to carry out the winding-up is the official liquidator. There may 


sually to find caution. He is a paid gs. 1495 
be more than one. He has u Vi P 1910, AON pe 


officer, a percentage on intromissions being usually awarded him 
d 
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Ss.141(8),186, in Scotland. The property of the company never vests in him 
1873,7 1 1196. as in a bankruptcy trustee, but remains with the company ; his 
ae Bat 2h, acts proceed only on his right and duty as its administrator and 
Ce ie representative. Of course, it is frequently true that he neverthe- 
Witerkueee? less represents the interests of creditors alone, the estate being 
Bape ly nee ea The powers of an official liquidator may be 
‘rt oe eam 


Asphaltie Co., 10L. (2.) Voluntary Winding-up.—A company may be wound 
oe lama up voluntarily (1) when the period fixed for its duration expires, 


Cox, 1894, 21 R. é 5 ; 
334. or an event predetermined as dissolutive occurs, and the company 


resolves to wind-up; (2) if it passes a special resolution to wind- 

up voluntarily; or (3) if it passes an extraordinary resolution 

that it cannot, by reason of its liabilities, continue its business, and 

that it is advisable to wind-up. The liquidation commences with 

S. 184. the passing of the resolution—in the-second case, of the confirma- 
Thomas, 170h. tion. It may be superseded by a judicial winding-up, without 
Go.28Ch DS. prejudice to what has been done in the interval. A voluntary 
liquidation stops the company’s business, except for the purposes 

Sdeuard, 1876, of dissolution; but does not prevent a race of diligence by its 
Midland Bank, creditors, or operate, like a compulsory winding-up, as a notice of 
ea discharge of servants. The date at which the status of share- 
holders becomes unalterable may precede that of the commence- 

Mitchell, 1879, ment of the liquidation, and may be the date of stopping payment 
’ or of calling a meeting to resolve on a winding-up. When a 

8. 205; National transfer of a share is executed with the sanction of the liquidator 


Bank of Wales, Ci ; : 
11897] 1 Ch. 298, after the commencement of the winding-up, the transferor acquires 


Ss. 186, 188. the status of a past member. The property in liquidation becomes 
Birch, 14 Ap. See ‘ , ‘ 

Cas. 525; divisible among creditors and shareholders. After discharging all 
Driffield GasCo., 


[1898] 1 Ch. 451. debts and repaying to the shareholders the capital paid on their 


Ss, 186-8, 192-6, shares, the surplus is divisible in proportion to the shares held. 
M'Knight, 1892, es ere : 

19 R501; A liquidator or liquidators are appointed, who supersede the 
unlight Co., 


[1900] 2 Ch.728; directors and have the powers of official liquidators, besides others 
Wenborn, (1905) : 


1 Oh, 415. peculiar to themselves. Provision is made for arrangements with 
creditors and for applications to the Court. 
S. 199. 10M. Supervision Order.—Where the last form of winding-up 


has been adopted, the Court may direct that it shall continue, 
subject to such supervision and with such liberty to apply to the 


Court and on such conditions as the Court thinks just. Usually 
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the order will not be granted at the instance of a contributory, See Donald, 
or even where a liquidator has misconducted himself; so that the mc 
application is almost invariably made by the company itself or Macquisten, 
by creditors. In all cases the wishes of creditors should be Pattisons, 1899, 
attended to, but the order will not be granted as a matter of S. 5501. a 
right and without cause shown. The effect of the order is that, ine 
while the liquidator may exercise all his former powers, in other 
respects the liquidation is treated as if it were judicial. 

10N. List of Contributories.—The leading rule is that all ss. 1238. 
members, past and present, must contribute to the assets to an 
amount sufficient for payment of liabilities, expenses, and sums oe , 1875, 
required for adjustment of the rights of the contributories inter an 1901, 
se. But this rule is materially qualified. For no past member is Welton, (137m 
liable (1) at all, who has ceased to be a member for a year before 
the commencement of the winding-up; or (2) for any debt con- 
tracted after he left the company; or (3) unless the present 
members cannot satisfy the contributions required of them. 
Further (4) it is of the essence of a limitation by shares that no 
contribution can be exacted beyond the amount (if any) unpaid 
on the shares held or once held by a contributory. (5) Claims 
by a shareholder for dividends, profits, or otherwise are not deemed 
debts of the company in a competition between him and an outside 
creditor ; they are only taken into account in adjusting the rights 
of shareholders inter se. Present shareholders are entered in an 
A List; past shareholders in a B List. The latter may escape 
contribution by paying up the old debt. ach of them is ane Brett, LR. 
only what the present holders of his shares cannot pay; and if 
there have been more transfers than one within the year, earlier 
have relief against later transferees. The whole sums obtained 
from both sets of contributories go in payment of all creditors, 
without discriminating between old and new debt; but a B con- Webb, LR. 
tributory’s liability for expenses is confined to ne as have been 
caused by the necessity of calling on him for contribution. 
Provision is also made for the occurrence of the death, the 
bankruptcy, and (if a woman) the marriage of a contributory. 8s. 126-8. 

100. Enforcement of Calls.—The Court in a judicial winding-up, Ss, 163, 166, 186, 
the liquidator with the Court’s sanction in a supervised liquidation, 
and the liquidator himself in a voluntary winding-up, settle the list 
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and make calls from time to time, taking into account the chance 
Grissell, LR. that some contributories may not pay in full. A contributory who 
1 Oh. 528; : : 
ex is also a creditor of the Company cannot set-off his debt against 
zamp Co., [1903 ip een 
VCh. 70. ‘calls made in the winding-up. In case of default the Court on 

production of a certified list of those who have not contributed 

grants decree de plano for payment with interest on a charge of 
8.179; Ander- six days; and then the sole remedy is by suspension, which is 


son, 1880, 8 R. 44. 5 i ; ee 
usually allowed only on consignation or caution. Provision is also 


S. 180. made for enforcement of payment beyond the jurisdiction of the 
Court and within the United Kingdom. 
8. 206; Wallace, 10P. Proof of Debts, Compromises, Arrangements.—The follow- 


[1894] 2 Ch. 547." s ; ; f 
ing are the most important matters, not hitherto mentioned, which 


are common to all sorts of liquidations. All debts, present, future, 
and contingent, ascertained or sounding only in damages are 
admissible to proof against the company, a just estimate of their 
value being made where it is not certain. Again, the liquidators, 
with the sanction of the Court or of an extraordinary meeting, 
as the case may be, may pay any classes of creditors in full, or 
Ss. 120, 214; make compromises with creditors, whatever be the nature of the 
Dailuaine : : : : 
ee 910, claims against the company; and they with the same sanction 


Provident may compromise calls, and claims between the company and 
ssurance, 5 


[1910] 2 Ch. 477. contributories, and all questions relating to the assets and the 
Henderson, 1894, f : 
22 R. 154. winding-up. The disclosure to the Court or meeting should be 
frank and full, otherwise it may be reduced. Elaborate provisions 
S.192; Baring. are made in the Act for the sale of the business or property of 
Gould ; Burdett- ‘ mee 7 . . 6 Nan 
Coutts, [1899] a company in liquidation, in consideration, wholly or partially, of 
Payne, (49001 shares and other interests in another company after buying out 


Bisgood, [1908] recalcitrant members. Where a compromise or arrangement is 
8. 120, proposed between a company and its creditors or any class of 
them, or between a company and its members or any class of 

them, the Court may order a meeting of the creditors or members 

or of any class of either to be summoned; and if a majority in 

number representing three-fourths in value, present either in 

person or by proxy, agree to the compromise or arrangement, it 

shall, if sanctioned by the Court, be binding on the whole creditors, 

members, or class, and on the company and (if the company is in 

the course of being wound-up) on the liquidator and contributories. 

10Q. Reduction of Share Capital. Without the sanction of 
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the Court a company may forfeit shares for non-payment of calls ; 

may accept surrenders in lieu of forfeiture; may pay off paid-up 
capital out of accumulated profits; and may cancel shares not s. 10. 
taken or agreed to be taken. And these are all in a sense 8. 41 (2). 
reductions of share capital. But in the ordinary case that sanction 

is required and subject thereto a company, if so authorized by 

its articles, may by special resolution reduce its share capital in 


any way; and examples are given in the statute. It may (a) s. 46. 
Brit. and Amer. 
extinguish or reduce the liability on any of its shares in respect Corp., [1804] 
A.C. 39 


399; 
of share capital not paid up; or (2) whether this be done or not, Pook [1907] 
cancel paid-up capital which is lost or unrepresented by available Balmenach 


Distillery, 1906, 


assets ; or (¢) whether the first operation is performed or not, pay pu 1897, 


off ee capital which is in excess of the wants of the company. en Ship, 
Creditors may object ; but their consent may be dispensed with, ¢9,15% 12. She 

if payment of their debts is secured. The special resolution ese Bo 
is made part of the memorandum after being approved by the Oi) prop. Co, 
Court, which will scrutinise the real object of the reduction. It ioe 2 EA 
must be real and not a conversion and re-allocation of capital. The iia) Oh. 


scheme will not be sanctioned unless the Court is satisfied that 1908, 8.C. 123. 
Barrow SteelCo., 


it will not work inequitably; but it is no bar that the voting oe ae 
Colx 4 


; 1 Ch. 524. 
powers may be affected, or that the reduction is not nade pari Leer, 
PP) 


passu. The addition of the words “and reduced” to the name 

of the company may be dispensed with altogether or restricted to 

a fixed period according to circumstances. They must be added Siti co 

in the instance of the petition. 1911, 8.0. 243. 
10R. Conversion into Limited Company.—In 1879, as sequel of 5 Now Act of 1908, 

the City of Glasgow Bank disaster, provision was made for com 

verting unlimited into limited companies without prejudice to 

existing debts and contracts—by an increase of the nominal 

amount of each share, the increment being only available on a 

winding-up ; or by reserving a portion of uncalled-up capital for 

that event. Limited companies may similarly treat their uncalled- aytair Prop. 

Co. [1898] 2 Ch. 

up capital. But in accordance with a rule which has obtained 9 

ever since limited liability was allowed to joint. stock banking g 95), 

companies, banks of issue cannot limit their liability in respect of 

their notes. Provision is also made for an annual audit of the 

books of all banks registered after the passing of the Act ass, 143%) 


limited companies. 


S. 195. 
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10S. Dissolution.—In a winding-up by the Court the final inter- 
locutor is an order of dissolution taking effect at its date, reported 
to the registrar, and entered by him in his books. In a voluntary 
winding-up the liquidator makes up an account, calls a meeting of 


peck Wlnid Boot the company, and reports to the registrar that it has taken place 


Co., 1898, 25 E 
1056; Salon 
(1900) 1 Ch. 43. 


Whiteley 
Exerciser, [1898] 
2 Ch. 405; of. 
Salton, swp. ; 
Eastern Invest- 
ment Co., [1905] 
1 Ch. 352. 


S. 223. 


Ss. 267-73. 


Sup. p. 395. 


See 10x. 


at a certain date ; and the company is dissolved three months after 
the registrar has minuted the report or at a deferred date fixed by 
the Court. But a judgment obtained after this period has elapsed 
may be valid against the company if the action was raised before 
its dissolution. For a supervised liquidation no provision is made, 
and the practice has varied; but the safer plan seems to be to 
proceed as in a voluntary winding-up, and then obtain an order 
of Court as in the first case. In all cases the Court may within 
two years of the date of the dissolution declare it to have been 
void, and thereafter such proceedings may be taken as might 
have been taken if the company had not been dissolved. 

10T. Winding-up of Unregistered Companies.—The system of 
compulsory—not of voluntary or supervised—winding-up is adapted 
to these companies which are defined as including any partnership, 
association, or company consisting of more than seven members and 
any trustee, certified savings bank, and any limited partnership, 
and as excluding most railway companies. The Court is that of 
the principal place of business; the causes are similar to those 
which are mentioned above; a contributory is anyone liable to 
contribute for payment of company debt or members’ adjustment ; 
there is power to restrain proceedings; and actions are stayed. In 
certain cases also the liquidator may obtain a vesting order. 

10U. Companies Established Outside the United Kingdom.—If 
such an incorporated company establishes a place of business within 
the United Kingdom it must within a month file with the registrar 
(a) a certified copy of its constitutive documents, with a transla- 
tion if necessary ; (6) a list of the directors; and (c) the names 
and addresses of some one or more residents in the United King- 
dom authorized to accept service and notices. Alterations in 
these particulars must also be filed timeously. A balance-sheet 
—equivalent to the annual summary—must be filed annually. If 
the word “limited” is used its use is enforced as if the company 
were British. If a company incorporated in a British possession — 
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has filed the particulars (a), (0), and (c) it may hold lands in the 
United Kingdom as if it were a company incorporated under 


the Act. 


8. 275. 

Story; Evans. 
11. Mandate; Agency.—Mandate is a contract by which one (31, 38) 

employs another to manage any business for him; and by the 

Roman law it must have been gratuitous. This form of employ- 

ment is now of little importance; and it may be enough to add 

that the standard of care or diligence is similar to that which Sup. 3, 1,105 

obtains in the contract of deposit; but that if the mandatary 

proffers his skill—spondet peritiam—he will be responsible for lack 

of it according to the rules applicable to a paid agent. It will, 

therefore, be convenient to pass on at once to the onerous contract 

of agency, and to alter the nomenclature of the author in such a 

way that the principal takes the place of the mandant; the agent, 

that of the mandatary; and employment or instructions, that 


AGENCY 


of mandate. 

Constitution of Agency.—Agency is the relation betwecin two 
persons of whom one has been duly authorised antecedently or Tully, Jes 
subsequently to act for the other. The employment or authority 1901, 3 F. 1108. 
may be proved by all sorts of evidence, even though the principal 
contract (such as a sale of land) entered into by the agent be 
proveable only by writing; and it may be express or tacit by Barnetson, 1902, 
one’s suffering another to act in a certain branch of his affairs for 
a tract of time together without challenge, and thereby “holding 
out” the latter as one’s agent. Or homologation may be proved ; imf.s.15. 
in other words, the acts of an unauthorised person may be ratified, eae , 1856, 
if they are lawful and done by him on behalf of the ratifier or rie 1909, 
of a trust which he has come to represent, and if he is aware of Tiedeman, (1899) 
all the material facts. The effect of ratification is to simulate an Bolton 18h 
antecedent authority. But a contract made by a person intend- 
ing to contract on behalf of a third party, but without his 
authority, cannot be ratified by the third party so as to render Keighley, (1901 
him able to sue or liable to be sued on the contract, where the 
person who made the contract did not profess at the time of 
making it to be acting on behalf of a principal. The rule “ delegatus 
non potest delegare” —an agent cannot devolve his functions —has, Speight, 9 Ap. 


Bu Ne, 1878 
in questions between agent and principal, dwindled into an excep- use cheer STS, 
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tion, and is applicable only to cases wherein its ratio holds, 1.¢., to 
cases in which a personal trust is reposed on some one, and on him 
alone, on the ground of his skill, discretion, or confidential relation. 
Black, 1879, In cases—arising owing to the defalcation of the agent—where a 
Robertson, 1908, third party who has done work on the agent’s instructions claims 
remuneration from the principal, the question depends on the 
scope of the agent’s employment, express or implied by usage. 
Dougall, 1892, Liabilities of Agent to Principal.— These are mainly as 
i897, A Re 316.” follows :—(1) He must obey instructions. He is at liberty not 
Turnbull, 1906, to accept of the employment; and, as his powers are solely founded 


7¥. 791. oa : ‘ 4 
on his principal’s commission, he must, if he undertakes it, strictly 
adhere to the directions given him; nor is it a good defence that 
the method he followed was more rational ; for of that his employer 

a 


was the proper judge. Where no special rules are prescribed, or 
Mackersy, 1843, are imported by usage or the recognised mode of dealing in regard 
aa = to the particular agency, the agent, if he acts prudently, is secure, 
whatever the success may be; and he can sue for the recovery of 
all the expenses reasonably disbursed by him in the execution of 
his office. (2) The agent must use reasonable skill and diligence, 


~ Hastie, 1857, a.¢., the skill which is naturally to be expected from one who 
9 D. 557; : . 
Houldsworth, undertakes such employment, or which he has actually held himself 
50, 13 D. 376; ; = ; ; 
By, 1891, out as possessing, and the diligence or care of a man of ordinary 


zgunsion, 1901, prudence in the line of the employment. (3) He should not be 


Cie ps1, auctor in rem suam, 2.¢., in the present relation, he should make no 


MPherson's gain to himself out of the agency without the fullest disclosure 


H.L. 9; Salford 


Corp, sul}. 6 his principal, and should communicate all eases, commissions, 
1 QB. 168 ; 


Grant, 1900)  @nd other benefits he receives. (4) He should render accounts, 
1Q.B. 233. 1k hi Re meree ? * 
and keep his principal’s money and goods separate from his own. 


Walker, 1883, 11A. Liabilities of Principal to Agent.— These are mainly 
11 R. 369; 


Jacobs, 1894, (1) Ee pay JK stipulated or customary commission or a quantum 
Dawson, 1900,  meruit, ern if the business has not been profitable or the authority 
Ce is been withdrawn before the close of the business, the rule being, 
od in cases when a commission is claimed for introducing business, 
Borchal “ants ene if te agent’s oe bronghe about. the ee O: 

y contributed to bringing it about; (2) to indemnify 

for liabilities legally incurred within the scope of the employment ; 

and (3) to respect the agent’s right of retention (lien), special or 
Inf. 3, 4,8. general, as the case may be. 
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Liabilities of Agent and Third Parties inter se.—An agent 


makes himself personally liable to third parties (1) by signing stewart, 1900, 
j ae 2 F. 1288; Burt, 
obligatory documents without any addition showing that he does f1sis)10.0 276. 


so as agent, though this appears in gremio of the writ; (2) by 

acting without authority, it having never existed or having lapsed, 

unless the other party, knowing the facts, takes the risk, on the Collen, 1857, 

theory that an agent, by professing to contract on behalf of < a Starkey, [1903] 
ais 2 , etree ACIS 

principal, represents that he has authority to bind that principal ee 1903} 


6F. 


to the contract ; and if, for any reason, he has not that authority, Salveson, ite 


he is bound to make his representation good to the party whom Pouge [ie (1910) 


he has induced to act upon it; (3) by actually contracting in his Simmons, (914) 
own name, unless the other party agreed that he should not be 

responsible ; (4) by receiving payment through mistake, the money 

not having been in ordinary course passed on to his principal ; 

(5) by receiving goods or specific sums from his principal for 

payment to a third party; and (6) by wrongdoing whether ‘rier, 1904, 
misfeasance or non-feasance. In some of these cases the undis- | 
closed principal is also liable; but he is not responsible for wilful 

wrong done outside the scope of his authority. And one who (not 

being the master of a ship or the manager of an insolvent estate) 


acts factorio nomine and within the scope of his authority for a Livesey, 1894, 


2LR. OL; 
disclosed principal incurs no liability except for wrongs. Fenwick, 1904, 
D 2) 
ir ASS Mackessack, 
On the other hand, the agent may sue third parties, if (1) he i esac 


has contracted in his own name for an undisclosed principal ; o1 
(2) if he has a lien, to prevent its being defeated; or (3) if he has 


paid money by mistake. 
Liabilities of Principal and Third Parties inter se. — The 
principal is liable on contract to third parties if his agent acted 
within the scope of his real or apparent authority, whether credit attests Ue 
was given to the agent or not, unless the third party has induced interna aaa 


the principal to act on the belief that he is relying solely on the [pores 1911, 


agent’s credit, or has definitely elected to treat the agent as his Jacobs; [1902] 


Irvine, 1880, 
debtor. The question how far the principal is liable for the 3'Q'Rp: au; 

Morel, [1904 
wrongful act of the agent has been chiefly raised in cases of fraud Coy 

es “1ss1, 
and slander. A principal is always so far responsible for his § Rr. 642. 


agent’s fraud that he cannot enforce a contract induced by that Menzies, 1898, 
20 R. H.L. 108; 

fraud. While the mere existence of a contract of agency does not Laing, 1909, 
Hockey, 1898, 

make the principal liable in damages for the agent’s fraud, if one Be 
1905, 8 90), 


Lloyd, 1911, 
27 T.L.R. 409. 


Clydesdale 
Bank, 1877, 

4 R. 626; 
Sinclair, Moor- 
head & Co., 
1880, 7 R. 874. 
Barwick, 1867, 
tine 2 x. 259s 
Hockey, swp. 


Finburgh ; 
Mackenzie, 1908 
S.C. 928, 200. 
Glasgow Corp., 
{1911} A.C. 209. 
Citizen’s Life 
Assurance Co., 
[1904] A.C. 423; - 
Ellis, 1905, 

7 F.629; Agnew, 
1906, 8 F. 422. 
Nicklas, 1908, 
15 S.L.T. 735 
(law agent). 
Blackburn, 1887, 
12 A.C. 531; 
Cruikshank, 
1895, 23.R. 147. 
Atian’s Exr.,1909, 
S.C. 206. 


Bennett, 1891, 
18 R. 975. 


Inf. 3,4, 6. 
Mathews, 1874, 

1 R. 1224 ; Cooke, 
1887, 12 A.C. 271. 


Salford Corpora- 
tion, [1891] 
1Q.B. 168; 
Grant, [1900] 
1Q.B. 233. 


6 Edw. VIL ¢. 34. 


Graham, 1908, 
8.0. (J.) 26 ; 
Macdougall, 
1907, 44 5.L. R. 
804. 
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committed for the latter’s own purposes, yet the principal is liable 
for the fraudulent act of the agent, though unauthorised, if in the 
circumstances he can be shown to have profited by it, as where the 
agent applies money obtained by fraud to meet sums which he has 
already embezzled from his principal; or where, though no profit 
results, the fraud was committed in the course of the agent’s 
employment, and with the intention of securing an advantage to 
the principal. Under the same conditions a principal (or employer) 
may be liable in damages for a slander committed by the agent 
in the course of carrying out the agency work ; although, in cases of 
verbal slander at least, it must be shewn clearly that it was the 
agent’s duty to his principal to make the statement complained 
of, if it had been true, and the question of the principal’s liability 
may depend on the character of the agency. 

An admission by the agent, within the scope of his employment, 
binds the principal. In cases where the legal rights of parties 
depend upon the state of their knowledge, the principal is treated 
as having notice of all facts which were within the knowledge of 
the agent. 

Third parties are liable to the principal on his agent’s contracts. 
If his name was disclosed he alone can sue; if not, he may make 
the disclosure at any time and sue. He then sues subject to any 
pleas which would have been competent against the agent, unless 
the third party knew or ought to have known that the agent was 
acting for a certain, or some, principal. These rules apply equally 
to ordinary and to del credere commissions, in which latter the 
agent guarantees the solvency of the third parties who deal 
with him. 

A third party may be liable on delict to the principal if he has 
induced a contract by a bribe or secret commission to the agent. 
Such a bribe is at common law a wrong to the principal, which 
entitles him to reduce the contract, or to obtain damages from 
the party who gave it. The Prevention of Corruption Act, 1906, 
leaving the question of civil liability untouched, makes it a criminal 
offence for a third party corruptly to offer or give, or for an agent 
to accept, any gift or consideration as an inducement or reward for 
doing or forbearing to do any act in relation to his principal's affairs 
or business, or for showing or forbearing to show favour or dis- 
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favour to any person in relation to his principal’s affairs or business. 
The Act also penalises the use, by an agent or third party, with 
the intent to deceive the principal, of any receipt, account, or other Cf Coats, 1909, 
document containing statements which are false or erroneous. noe 
12. General and Special Agency: Holding out.—The author (39) 
says—though in the old nomenclature—that employment as agent 
may be general, containing a power of administering the principal’s 
whole affairs; but that no employment, however ample, can be 
construed into an order to commit a crime, which, being itself 
criminal, cannot be inferred by implication; that neither does 
any employment imply a power of disposing gratuitously of the 
constituent’s property; nor even of selling his heritage for an 
adequate price: but that a general agent may sell such of the 
moveables as must otherwise perish (que servando servari nequeunt) ; 
and that no agent can without special powers enter his principal 
heir to his ancestor, transact doubtful claims belonging to him, or 
refer them to arbiters. But the distinction between general and 
special agency is delusive; since the extent of the authority in 
each case is matter of fact to be proved as above indicated. There s. 11. 
is, however, a distinction which is of real importance. The 
authority may be one thing in a question between principal and 
agent, and another thing ina question between the principal and 
a third party. In the first case the parties are bound by the 
instructions actually given, expressly or by implication. In the D, Beaufort, 
other case, the doctrine of “holding out” bars the principal from Bryant, (1895) : 
objecting to his agent’s acts within his apparent authority, though Spoons [1898] 
that be wider than the actual instructions, if by his active or 
passive conduct the principal relieves the third party of his duty sinclair, 1870, 


7 R. 874; Colvin, 


to inquire into the extent of the authority. Where the agency is 1867, 5 M. 603. 
: Barry, Ostlere 


one of a well-known class third parties are in general entitled to < heno 
IUI, H.C, a 


assume that the agent possesses the ordinary powers incidental to 
: +4 i j f the agent is known to be Walker, 1906, 
his position, but if the authority o g 3 Ts 619s Rese 


ie : : ; ‘ sis ee ae 
limited, those dealing with him are put on their inquiry as to ee 


what his actual authority is. And suspicious circumstances may 

involve the duty to inquire, as where a partner in (being, therefore, Sup. p. 398. 
an agent of) a firm of builders, who would in a normal case have Paterson. Bros, 
had ostensible authority to borrow money, signed the firm name 


to promissory notes bearing interest at forty per cent. 


Baring, 2 B. & 
Ald. at p. 143; 
52-3 V. c. 45,s. 1. 


Millar, 1860, 
22 D. 833 ; 
Bennett, sup. 5 
Girvin, 1895, 
23 R. 129. 


Sup. p. 358. 


Baring, sup. 


Mackenzie, 1886, 
13 R. 494; 
Levitt ; Beck- 
huson, [1901] 

PA 118s Be 
Robinson, 1874, 
I.R. 7 H.L. 802 ; 
Maffett, 1887, 

14 R. 506; 

King, 1910, 

27 T.L.R. 114. 


Batchelor, 1876, 
3 R. 914, 918 ; 
Duncan, 1874, 
1 R. 329. 


Swinfen, 26 L.J. 
ClP..97 2 29° L.J. 
Fix. 382; Neale, 
(1902] A.C. 465. 


Sup. 1, 7, 16. 
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Though the distinction between general and special agents is 
valueless, there are certain well-known classes of agents whose 
functions and rights are well defined by custom or statute. A 
short notice of the most important is therefore here interpolated. 

12A. Commercial Factors and Brokers.— A factor or com- 
mercial agent is one by whom goods are bought or to whom 
goods are consigned ; who has full possession of them; and who 
may sell or pledge them in his own name. He has a large 
discretion in dealing with them. If he purchases for a disclosed 
foreign correspondent, there is a presumption of fact, but not of 
law, that he is personally liable for the price. The extension of 
his powers under the Factors Acts has been already noticed. 

A broker, on the other hand, is not put into possession of 
the things dealt with; and has not, therefore, the benefits, by 
statute or otherwise, accruing from possession. Broking exists in 
a great variety of markets, and is largely regulated by the custom 
of the various exchanges, so far as it is reasonable. The rule that 
brokers should not buy or sell in their own name may in this way 
be displaced, but it would appear that no custom of an exchange 
will justify a broker, employed to buy, in supplying goods or 
stock belonging to himself. In the larger money markets brokers 
deal mainly with jobbers. In the produce markets they transact 
business by means of entries in their books and by passing “ bought 
and sold notes.” Difficult questions arise if there be discrepancies 
between these documents, and also as to their respective values as 
evidence of the terms of a sale. 

12B. Counsel.—An advocate undertaking the conduct of a cause 
enters into no contract with his client, but takes on himself an 
office, involving a duty to the client, to the Court, to the profession, 
and the public. He cannot, as a rule, decline to act for any litigant 
who seeks his aid, and must take the retainer of the first party to 
any cause who applies to him. He cannot sue for fees. He has 
a large discretion in the conduct of the cause, so long as the relation 
subsists. Thus, a compromise made by counsel involves him in 
no personal liability, and is binding on his client so far as regards 
matters embraced in the cause, or a reference of the cause, so long 
as he acts not against his client’s wishes disclosed to him. His 
immunity from action for defamation has been already explained. 
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12C. Law Agents. —Here, on the other hand, there is a contract Batchelor, sup. 


of employment, entitling the client to the services of the solicitor in 
return for remuneration at certain fixed rates. The rules of agency J 
in general are here applicable; but a law agent also owes a duty to 
the Court, his brethren, and the public, and is subject, like counsel, 
to certain unwritten rules of the legal profession. 
that in the conduct of a cause he should follow the directions of 
counsel, with the resulting benefit of escaping personal liability. 
The qualifications, admission, and deprivation of law agents are 
now provided for by Acts which passed in 1873, 1891, and 1896 
and several Acts of Sederunt. The special rules which relate to 
hypothec over expenses (besides which a charge may be got from 
the judge on the property recovered or preserved in an action), 
retention of documents, aud confidentiality are elsewhere noticed. 
The Courts are so jealous of the purity of this important and 
powerful class of men that they will direct a return of a gift made 
by a client in excess of the sums fixed for professional charges ; and 
will demand proof of the utmost independence and freedom from 
undue influence before allowing a testator’s legacy to his solicitor to 
pass ; but the onus lies on the impugner of proving undue influence, 
where the will has been prepared on separate independent legal 
advice. 
his client is not voidable merely because it has turned out to the 
agent’s advantage, but he must satisfy the onus of proving that it was 
such as an independent agent would have advised the client to make. 

13. Termination.—Employment as agent expires (1) by the 
revocation of the employer, though only tacit, as if he should name 


A separate contract or bargain between a law agent and 


another agent for the same business. But a new appointment 
does not necessarily recal an existing one ; 
third parties in ignorance of the recal may bind the principal. 
Moreover, if the agent’s authority is coupled with an interest, as 
where he is to be entitled to pay himself out of property to be 
sold by him, there can be no recal before the personal claim is met ; 
he is not only procurator, but procurator in rem suam. (2) By the 
renunciation of the agent, even after he has executed part of his 
commission, whether his office be gratuitous or not, but he thereby 
risks an action of damages. (3) By the death either of the 
principal or of the agent; for the one is presumed to oe and 
28 
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the other to accept a gratuitous employment from personal regards 
of friendship, and both in that case and in paid agency the 
authority is merely derivative on the one part and personal on 
the other; but if matters are not entire, in the sense that the 
employment is coupled with an interest, it continues in force, not- 
withstanding such revocation, renunciation, or death. An agent is 
by our law entitled to continue acting till he receives authentic 
notice of his principal’s death.. Procuratories of resignation and 
precepts of seisin were made out in the form of mandates ; but, 
because they were granted for the sole benefit of the mandatary, all 
of them, excepting precepts of clare constat, were declared to continue 
after the death either of the granter or grantee. Precepts and 
writs of clare constat, which alone of these documents are now 
competent, remain of force during the life of the grantee, notwith- 
standing the death of the granter. Deeds which contain a clause 
or mandate for registration are for the same reason made registrable 
after the death of either. (4) The bankruptcy of either party 
operates a revocation. (5) If the principal becomes insane the 
authority of the agent is determined, and he will be personally 
liable on subsequent contracts, even although he was not aware of 
the insanity, on the ground that he has represented himself as 
having an authority which he does not possess. An insane agent’s 
acts do not bind his principal. It is a question of circumstances, 
whether a time limit is only a maximum, or binds parties for the 
whole period. 


16. Quasi-Contracts; Negotiorum Gestio.—Quasi-contracts are 
formed without explicit consent, by one of the parties doing some- 
thing that by its nature either obliges him to the other party or the 
other party to him. Under this class may be reckoned tutory, 
the entry of an heir, negotiorwm gestio, indebiti solutio, communion 
of goods between two or more common proprietors, and merciwm 
juctus levande navis causa, i.e., the law of general average. 

Negotiorum gestio forms those obligations which arise from the 
management of a person’s affairs in his absence or during his 
incapacity by another, without a mandate. As such manager acts 
without authority from the proprietor, he ought to be liable in. 
» exact diligence, unless he has, from friendship, interposed in affairs 
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which admitted of no delay, and he is accountable for his intro- : 
missions, with interest. On the other part, he is entitled to the 10,s.1D.@,5); 
recovery of his necessary or useful or reasonable disbursements on 930” 
the subject, though, by misfortune, it should have perished after- 
wards, and to be relieved of the obligations in which he may have 
bound himself in consequence of the management. : 

17, Indebiti solutio, or the payment to one of what is not due . (4) 
to him, if made through any mistake of fact, not, generally Frileop, 18007 
speaking, of law, founds him who made the payments in an Dixons, 1831, 
action against the receiver for repayment (condictio indebiti). It Suining bee 
is immaterial whether the pursuer had or had not at the time of 4 RB. 454, 462. 
payment the means of knowing the true state of facts, provided 
he did not waive inquiry ; and the rule laid down in the House of Dickson, 1854, 
Lords with regard to error of law is not inflexible. This action Pade 
does not lie—(1) If the sum paid was due ex eguitate, or by ee ee 
natural obligation ; for the obligation to restore is founded solely 
on equity. (2) If he who made the payment knew that nothing M'Gaws, 1882, 
was due; for gut consulto dat quod non debebat presumitur donare. payment under 


pressure of legal 
Some oe add a third case—viz., If the sum was paid in con- process, see 


sequence of a compromise. But hee a sum is so paid there is no! 1Qb 3. 
indebitum ; the compromise itself creates a debt, though no prior s Stewart, 1859 
debt had existed, and will not be opened up, if it was made in Kippen, 1874, 
good faith and after full disclosure. 

18. Right of dividing Common Property.— Where two or more (56, 58) 
persons become common proprietors of the same subject, either by 
legacy, gift, or purchase, without the view of copartnership, an 
obligation is thereby created among the proprietors to communicate 
the profit and loss arising from the subject while it remains common. 
And the subject might by the Roman law be divided at the suit AS, 18 June 
of any one of them by the action communi dividundo. Common 
property, in the strict sense of the phrase, means property vested 
pro indiviso in two or more persons, each of whom has a title in 
himself to his own share, which descends and may be alienated or 
burdened apart from the other shares. Joint property, on the Cargills 18 1887, 
other hand, confers no separate interest on the owners but only son, 1850, sD. 
a single estate vested in all, pro indiviso both in possession and right, 
and with a jus accrescendt, where some of the owners cease to hold, 


in favour of the others. Of the first, a good example is the owner- 
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ship of heirs-portioners; of the second, the ownership of trustees, 
or the rights of the members in the property of a club. It is 
of the essence of common property, that in the management 
“melior est conditio prohibentis”—t.¢e., each owner, however small 
his share, has a veto, except perhaps in regard to outlay for 
necessary repairs. The irksomeness of this relation necessitates the 
further rule, that each may call for a division of the property, or, 
if it be indivisible in a reasonable sense, for sale of it and division 
of the proceeds—formerly by brieve of division, now by declarator. 
In certain cases the eldest heir-portioner has a precipuum or bonus 
in a division. 

Commonty.—A commonty is a species of common property— 
once highly important, now rapidly becoming extinct—held as an 
accessory of the private estates of the commoners, originally 
regarded as of value only for pasturage and other uses of the 
surface, but also carrying right to the minerals. Difticulty 
frequently arises, therefore, in distinguishing between a commonty 
and a servitude of pasturage. In questions as to the uses to which 
a commonty may be put, the rule melior est conditio prohibentis 
applies, and nothing which is not sanctioned by usage may be 
done without the consent of all. No action of division in relation 
to commonty-lands was competent by our law till 1695, ¢. 38, 
which authorised the division of commonties before the Court of 
Session at the suit of any having interest. The process may now 
also be raised in the Sheriff Court if the subjects in dispute are 
of small value. This division, where the question is among the 
common proprietors, is to be governed, by the last clause in the 
statute, according to the valued rent of their respective properties, 
except in the case of mosses, which are divided according to 
frontage, and commonties in Shetland, which are divided according 
to the merklands of the private estates. Nothing is allowed for 
superiorities, and feu-duties must be deducted from the valuation 
of a superior who is likewise a commoner. Each commoner gets 
a part of the moor which is next adjacent to his separate estate. 
But where the question turns between the proprietors and those: 
that had servitudes upon the property, the case is outwith the Act, 
and the rules mentioned in the preceding clause of the Act take. 
place by agreement, viz., according to the value of the interest of 
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the several persons concerned. In such cases proprietors were L. Polwarth, M. 

formerly allowed a precipuum for their right of property over and os 

above the share on account of their own or their tenant’s possession 

by pasturage ; but now they have no such right. Spence, swp.. 
19. Commonty ; Runrig.—It has been doubted what is to be (57, 59, 60) 

understood by commonty. The word, in proper speech, supposes 

two common proprietors at least; and yet in our law language, 

and in charters, it frequently signifies a heath or moor, though it 

should belong in property to one, if there has been a promiscuous 

possession upon it by pasturage; and the Act 1695 excepts com- 

monties belonging in property to the King, or to royal burghs. 

The question, therefore, whether action lay upon the statute, where 

there was but one proprietor, at the suit of those who had servi- 

tudes upon it, or vice versd, was variously decided. By a judgment 

in 1748 the Court, waiving the general point, directed the surface stewart, M. 2476. 

of the common to be divided in that case according to the interest 

of the several parties in that surface, without prejudice to the right 

of property. But now it is settled that, as above explained, the Stewart, M2469 5 

Act does not apply to such cases. Another Act of the same year 13D.1,° 0” 

authorised the division of lands lying runrig, 7.¢., in alternate or 1695, e, 23. 

intermixed patches, and belonging to different Seanhetons with 

the exception of burgh and incorporated acres, the execution of 

which is committed to the judge ordinary, or justices of the peace, 


but may also be conducted by the Court of Session. Chesson 
21. Accessory Obligations; Caution.—There are certain obliga- (60) 


tions which cannot subsist by themselves, but are accessions to, or 
make a part of, other obligations. Of this sort are jideussion, and 
the obligation to pay interest. 

Cautionry, or fidejussion, is that obligation by which one 
becomes engaged as security for another, that he shall either pay 
a sum or perform an act. All guarantees, securities, or cautionary 
obligations, and all representations and assurances as to character, 
conduct, credit, ability, trade, or dealings of any person made to 
the effect or for the purpose of enabling any one to obtain credit, aspen 
money, goods, or the postponement of payment of debt or of any Wallace, 11895] 


must be in writing subscribed Cly desdale ‘ 

other obligation demandable of him, g Dan, 1896, 
99) 

by the granter or his agent. The writ must be probative unless ee 
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granted in re mercatorid or set up by rei interventus or homologation. 
A signature appended on the express or implied condition that 
certain other signatures shall be obtained is not binding, if the 
condition is not fulfilled, even though the creditor (who should 
have seen to it) has relied on the validity of the caution. But no 
such condition is implied, and no such obligation imposed on the 
creditor, in a judicial bond of caution. Representations made or 
plainly implied by the creditor must be true; and, as we shall see 
later, a further obligation is imposed on him where the guarantee 
is for conduct. 

22. Obligations of Cautioner; Benefit of Discussion. — A 
cautioner for a sum of money may be bound, either simply as 
cautioner for the principal debtor, or conjunctly and severally for 
and with the principal debtor. The first had, both by the Roman 
law and by our customs, the beneficium ordinis or of discussion, by 
which the creditor was obliged to discuss the proper debtor before 
he could insist for payment against the cautioner. But there were 
several exemptions at common law, and the Mercantile Law Amend- 
ment Act, 1856, which brought the Scots into conformity with 
the English law of suretyship, abolishes this benefit of discussion 
in all cases where it is not expressly stipulated for. 
is not barely meant the making a demand of the debt. The person 
of the debtor must be discussed by denunciation, and by register- 
ing the horning, or by adopting the modern equivalent of registering 
the execution of an expired charge; his moveable estate by poind- 
or arrestment and frthcoming ; and his heritage by adjudica- 
tion; or it may be proved alternatively that diligence would be 
of no avail, the principal debtor and all his property being abroad, 
or being under sequestration. Where one is bound as full debtor 
with and for the principal, or conjunctly and severally with him, 
the two obligants are bound equally in the same obligation, each 
in solidum ; and consequently, the cautioner, though he is but an 
accessory, may be sued for the whole, without either discussing or 
even citing the principal debtor. Cautioners for performance of facts 
by another, or for the faithful discharge of an office, ¢.g., for factors, 
tutors, &c., cannot, by the nature of their engagement, be bound 
conjunctly and severally with the principal obligant; because the. 
fact to which the principal is bound cannot possibly be performed 


By discussing 
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by any other. In such engagements, therefore, the failure must 
be previously constituted against the proper debtor before action 
can be brought against the cautioner for making up the loss of the 
party suffering. 

23. Beneficium Divisionis. —In the case of two or more (63) 
cautioners, each of them by the Roman law pronounced the obli- 41. @, 20. 
gatory words by himself, and so became bound to the creditor in 
solidum, until the beneficium divisionis was introduced, by which 
cautioners were entitled to insist that the obligation might be divided 
among all of them pro ratd. By our law all the co-cautioners 
are usually bound in the same writing; so that there is no place 
for this benefit. For, when they become obliged conjunctly and 
severally, the plain intention of parties is that the obligation should 
not be divided ; and where they are bound simply as gautioners, 
each co-cautioner is, by the genuine nature of such obligation, with- 
out any privilege, lable only for his own proportion, while the gea quare: 


other obligants are solvent, except where the obligation is in itself ae 
indivisible. 
24. Caution for Natural Obligation.—Fidejussion may be inter- (64) 


posed to an obligation merely natural, in which the cautioner is 
effectually bound, though the principal debtor should get free. 
Thus, a cautioner in a bond not legally attested as to the principal 
debtor lies under a proper engagement; because the statutory 
nullity, on which the principal escapes, does not take away the munro, m. 
natural obligation. But cautionry cannot subsist without some is, ee ‘O19. 
obligation to which it is accessory. 

25. Relief against Principal Debtor.—The cautioner, who binds _¢&5, ¢¢) 
himself at the desire of the principal debtor, has an actio mandati, 
or of relief against him, for recovering the principal and interest 
paid by himself to the creditor, and for damages; which action 
lies de jure, though the creditor should not assign to him on pay- 
ment. If he pays the debt in full, and not otherwise, he is entitled pwart, 1865, 
to an assignation of the creditor’s claim, and a communication of all beep. 
securities held by the latter. Under damages is not ae 
the loss sustained by the cautioner through his own fault, ¢9., i 
suspending the debt without good grounds, or in allowing daigstes 
to proceed upon it against his estate. As relief against the debtor Morton's Tis, 
is implied in fidejussory obligations, the cautioner, where Surcla ay 0821 OB tes 
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relief is cut off, is no longer bound. Hence the defence of prescrip- 
tion frees the cautioner, as well as the principal debtor. Thus, 
likewise, a cautioner is not bound, though the creditor should offer 
to prove by his oath that he heard the debtor acknowledge the 
debt ; because, as such oath could not prove against the debtor, 
the cautioner, if he were obliged to depose, would pay without 
relief, 

26. Relief Excluded.—But (1) where the cautioner is interposed 
to an obligation merely natural, the relief is restricted to the sums 
they have really turned to the debtor’s profit. (2) A cautioner 
who pays without citing the debtor loses his relief, in so far as the 
debtor had a relevant defence against the debt, in whole or in part. 
Relief is not competent to the cautioner till he either pays the debt 
or_is distressed for it; except (1) where the debtor is expressly 
bound to deliver to the cautioner his obligation cancelled against a 
day certain, and has failed; and (2) where the debtor is vergens ad 
imopiam ; in which case the cautioner may by proper diligence secure 
the debtor’s funds for his own relief, even before payment or 
distress. 

27. Mutual Relief among Co-cautioners.—Mutual relief was not 
competent among the cautioners themselves by the Roman law ; 
for their obligations being separate and having no mutual connec- 
tion, payment made by any one of them to the creditor extinguished 
the obligation, unless the cautioner who paid had got a cession or 
assignment from the creditor, which he was entitled to demand 
by the beneficium cedendarum actionwm. But by our law a right of 
relief is competent de jwre to the cautioner who pays against his 
co-cautioners, without either assignation or even any clause of 
mutual relief in the bond, unless where the cautioner appears to 
have renounced it. In demanding relief from a co-cautioner he 
must communicate the benefit of any ease or deduction which 
he has received, and, as a rule, also the benefit of any security he 
holds over the estate of the principal debtor, at least where he can- 


not show that he would be thereby prejudiced or that the security 


was obtained for his sole benefit. In consequence of this implied 


relief, a creditor, if he shall grant a discharge to any one of the 
cautioners, had formerly, in demanding the debt from the others, 
to deduct that part as to which he had cut off their relief by that 


T. 11. ARISING FROM CONSENT: CAUTION 441 


discharge, and is now held to discharge ipso facto all the rest who 19-20 V.c. 60, 
have not consented, unless the cautioner released be bankrupt or i873, OME 710, 
the caution be held for separate amounts. Where a cautioner in 
a bond signs a bond of corroboration as a principal obligant with mirie, . 2125. 
the proper debtor, and with them a new cautioner, the cautioner 
in the new bond is entitled to a total relief against the first cautioner, 
if it was at his desire he consented to be bound. This total relief 
against the first cautioner is out of place where he is not a party 
to the bond of corroboration, the additional security being intended hows Tr, 1910, 
primarily for the principal debtor’s behoof; though thus a corro- eit 
borative security, in which he has no concern, operates to advantage ker, M. 14641; 
him, by throwing part of his cautionary obligation upon another. Ap ae 
In dubio, the latter state of matters is presumed, but the question Thorburn, 1363, 
is purely one of fact. eee 3 

28. Judicial Cautionry.—Cautionry is also judicial, as in a (71, 73) 
suspension. Cautioners of this kind got free if either the charger Inf. 4,3, 6. 
or suspender died before discussing the suspension, till Act S., 29 148.262.” 
Jan. 1650. And even after that Act their obligation ceased if the 
decree suspended had been turned into a libel, #.e., sustained only 
as a libel through any informality ; though the suspender should 
have been at last condemned in payment. This was altered by 
Act S., 27 Dec. 1709; but it is sufficient at this day to loose the Herbertson, 
cautioner, that when he became bound, the suspender had good ~~” 
reason to suspend, ¢.g., if the charger had at that period no title, Gowan, m. 2155. 
or had not then performed his part, though these grounds of sus- 
pension should be afterwards taken off. The clerks of Court, 
whose duty it is to receive none but solvent cautioners, usually 
demand for their security an attestation by one of a known character — ad 
of the solvency of the cautioner offered. These attestors must, by 
the last quoted Act of Sederunt, bind themselves as cautioners for 
the cautioner in the suspension, and so are liable swhstdiarie, in 
their order after he is discussed. In all maritime causes, where 
the parties are frequently foreigners, the defender fae formerly to 
give caution judicio sisti e judicatum solvi. Such cautioner got free 
by the death of the defender before sentence; but he cova Hodge, M. 2034. 
bound, though the cause should be carried from the Admiral to Stuart, M. 2033. 
the Court of Session. This sort of caution was only to be exacted Rowana, 


: M, 2043. 
in causes strictly maritime. But it is now abolished in the Court 
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of Session, and is in almost all cases incompetent in the Sheriff 
Court. The caution exacted in cases of fuge warrants, loosing 
of arrestments, appointments of judicial factors, and composition 
contracts, is elsewhere dealt with. 

28A. Caution in Cash-Credit Bond.—The persons who are 
cautioners in a cash-credit” bond are usually taken bound as 
principals, and the principal debtor is only indicated by being 
the party entitled to operate on the credit just as if he had 
money deposited in the bank. The maximum credit to be allowed 
is mentioned in the bond. The bank’s duty not to misrepresent 
or actively conceal the debtor’s pecuniary position does not differ 
from that which is incumbent on a creditor in an ordinary bond. 
It cannot, without discharging the cautioners, give up any securities 
it holds. It accumulates interest with principal annually. Its right 
may be brought to an end quoad future advances by notice of recal 
by a cautioner; but it is not annulled by his death, and the bank 
does not require to notify the credit to his representatives. 

28B. Guarantees.—In regard to those documents which are 
intended to induce the person to whom they are addressed to give 
credit to a third party, it will be enough to say that care should 
be taken to discriminate between mere letters of introduction, 
which guarantee nothing; letters of recommendation, which may 
amount to guarantees; and letters of credit or circular letters, 
which bind the writer to the addressee and the holder, the holder 
to the writer and the addressee, if he pays his drafts, and the 
addressee, if he has arranged to cash such drafts. A mercantile 
guarantee, in the stricter sense, is a cautionary obligation, having 
reference to a future transaction or course of dealing, coupled, if 
such is clearly its import, with liability for past transactions as well. 
The main difficulty lies in the interpretation of the words used in 
limiting the scope of the guarantee in time, nature of business, 
amounts to be risked, and especially in the question whether the 
guarantee applies to a single transaction only, or is a continuing 
obligation. There is a strong tendency not to extend its scope 
further than the words plainly demand. 

28C. Guarantees for Performance of Office.—Here it is impera- 
tive that at the time of receiving the guarantee the creditor should 
have made a full and fair disclosure of all the circumstances which 
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would be likely to affect the guarantor, in deciding whether to 
become bound ; that, in the course of the employment, the creditor 
should do no act in prejudice of the guarantor, such as continuing 
to employ the officer in knowledge of his dishonesty, or materially 
altering his responsibilities, without notifying the guarantor. But 
mere slackness of supervision and delay in taking accounts are 
among the contingencies against which such guarantees are meant 
to provide. It would appear that, as the risks involved in the duty 
of a bank agent are unusually great, greater vigilance is expected 
from his superiors than in other cases. 

28D. Extinction of Cautionary Obligations.—Some of the modes 
in which a cautionary obligation comes to an end have been already 


mentioned—as (1) where right of relief has lapsed; (2) where a 


solvent co-cautioner has been discharged ; (3) where the principal A.C 


debtor’s obligation is altered. To these must be added (4) the 
septennial limitation of caution; (5) extinction of the principal 
obligation ; (6) discharge of the cautioner; (7) discharge of the 
principal debtor without consent of the cautioner, unless it takes 
place in bankruptcy, or in such a way as not to destroy the right 
of relief; (8) discharge of the principal debtor from prison in 
those exceptional cases in which incarceration for debt is still 
competent; (9) gross neglect by the creditor or malfeasance, such 
as is referred to in last paragraph; (10) giving the principal 
debtor time, 7.¢., not mere delay in doing diligence, but a com- 
pact which ties the creditor’s hands and curtails the cautioner’s 
relief; but this plea is not usually competent in cases of cash- 


: 5 , > “ 7 } 2 
credit or continuing guarantee. (11) “A continuing guaranty oe 


or cautionary obligation given either to a firm or to a third person 
in respect of the transactions of a firm is, in the absence of agree- 
ment to the contrary, revoked as to future transactions by any 
change in the constitution of the firm to which, or of the firm in 
respect of the transactions of which, the guaranty or obligation was 
given.” Lastly, any act by which a creditor surrenders or impairs 
a security on which a cautioner had a right to rely liberates the 


latter pro tanto. 


30. Interest of Money.—Obligations for sums of money are 
frequently accompanied with an obligation for the annual rent or 
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interest thereof. Interest (usw) is the profit due by the debtor 
of a sum of money to the creditor for the use of it, or the damages 
due to him for the want of it. The canon law considered the 
taking of interest as unlawful, because money yields no natural 
fruits; but the law of Moses allowed it to be exacted from 
strangers ; and all the reformed nations of Europe found it neces- 
sary, after the example of the Romans, to authorise it at certain 
rates fixed by statute. Soon after the Reformation our legal 
interest was fixed at the rate of 10 per cent. per annum; from 
which time it was gradually reduced, till at last it was brought to 
5 per cent., and so continued till the laws against usury were 
abolished in 1854. And still, legal interest means 5 per cent. 
unless the contrary be specified. The safeguards against un- 
conscionable bargains afforded by the common law and by the 
Moneylenders Act, 1900, have been already considered. 

31. When Due by Statute.—Interest is due either by law or by 
paction. It is due by law, either from the force of statute (under 
which may be included Acts of Sederunt), or from the nature of 
the transaction. The rules regarding interest on bills and notes 
are now statutory. By 1621, c. 20, interest is due by a debtor 
after denunciation for all the sums contained in the diligence, even 


;for that part which is made up of interest. Similarly, decree of 


adjudication and decree of sale have the effect of accumulating 
principal and interest, and causing interest to run on the cumulo 
sum. In an action for the recovery of debt, if ultimately successful, 
interest is due from the date of citation, but a different rule prevails 
in an action for damages. The interest can only be recovered from 
the date of the final decree finding damages due, unless the Court 
(or the House of Lords) make an express finding for interest. 
Factors named by the Court of Session and Sheriff Court are liable 
for interest by special Act. 

32. Interest of the Price of Lands, &c.—It arises ez lege, or 
from the nature of the transaction, that a purchaser in a sale is 
liable in interest for the price of the lands bought from the term 
of his entry, though the price should be arrested in his hands, or 
though the seller should not be able to deliver to him a sufficient 
progress of titles to the lands; for no purchaser can in equity 
enjoy the fruits of the lands while at the same time he retains the 
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interest of the price ; but lawful consignation of the price made by 

a purchaser, upon the refusal of the persons having right to receive 

it, stops the currency of interest. Where one intermeddles with Irvine, M. 553; 
money belonging to another which carries interest, he ought to mama 
restore it cwm omni obventione et caus, and is therefore liable in 

the interest of it, as being truly an accessory of the subject itself. 

It is also from the nature of the transaction that interest is in eee 528 ; 
certain cases allowed to merchants or others in name of damages, M516. 

or ex mord. And the obligation upon tutors to employ the nummi sup.1, 7, 12. 
pupillares upon interest after certain periods may be derived from 

the same source. Trustees who have failed to invest, or have lost, » Ferguson, 1900, 
the trust funds are liable in interest (usually 3 per cent.). In fact, Mills, 1901, 

the rule in modern times is that interest is due wherever a creditor ee ee 
has to lie out of his money after it should have been paid, or in S56; Chai 
so far as he has made an overpayment; and the only important 1.108. on 
relics of the old rule, which demanded agreement or some special Ts: ee 
ground of Hability, is the doctrine that arrears of feu-duties and Bini as te 
ground-annuals do not bear interest till they are demanded judicially, Durie's Trs, 


1894, 22 R. 34. 
or perhaps extrajudicially, and that an open account appears to be Laie Oil 
governed by the same rule. 12 S.L.T. 421. 

33, Interest by Express and Tacit Paction.—Interest is due by (81, 82) 
capress paction where there is a clause in a bond or obligation by 
which money is made to carry interest. An obligation was 
formerly not lawful as being usurious where it was agreed on 
that the yearly interest of the sum lent, if it should not be paid 
punctually as it fell due, should be accumulated into a principal Be 
sum bearing interest, but this restriction is repealed. A stipula- c. 90. 
tion in a contract of sale that interest will be charged on the 
price after the expiry of a fixed period of credit will be given ae” Oit 
effect to. And an obligation may be lawfully granted, not only 12 8.L.T. 421, 
for the sum truly lent, but for the interest to the day at which 
the obligation is made payable, whereby the intermediate interest 
is accumulated into a principal sum from the term of payment. 
But compound interest is still only exigible by agreement or 
custom, and in certain cases where accounts are annually adjusted, b. Pr. 32. 
as is done by bankers, judicial factors, and others. Interest may 
be also due by implied paction. Thus, where interest mone debe 
is, by a letter, promised for time past, such promise implies a 
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paction for interest, as long as the debt remains unpaid ; thus, 
also, the use of payment of interest presumes a paction ; and when 
interest is expressed for one term it is presumed to be bargained 
for till payment. 

34. Impossible, Illegal, or Immoral Obligations. —The legal results 
of illegality or immorality in contract have been already considered. 
To what was there said it may be added that an obligation legally 
impossible, e.g., to convey property which is eatra commercium, is 
void. If an obligation is undertaken to do something physically 
impossible the legal effect depends on the nature of the impossi- 
bility. If it is an undertaking to do something known to all 
educated persons to be physically impossible, ¢g., to recover 
treasure by magic, it would appear that the obligation would be 
completely void, even although both parties thought it was possible. 
But if both parties thought the act undertaken was possible, and 
its impossibility depends on. mathematical calculations, or facts not 
generally known, as in a contract to build a ship on specified 
lines and of a specified carrying capacity, damages are due for 
non-fulfilment. Inability on the part of the particular obligant to 
fulfil his obligation, as by want of funds, is clearly distinguishable 
from impossibility, and is no defence, nor is it any excuse for 
non-performance that a contract is commercially impossible—cannot 
be carried out without serious loss. 

An obligation, possible when undertaken, may become impossible 
before the date of fulfilment. If this come about by supervenient 
law performance is excused. The same rule holds if by some 
change of circumstances performance is rendered impossible, as 
when a party to a contract involving personal service dies, or is 
incapacitated by illness; when a house is accidentally destroyed 
during a lease, or when a theatre, in which an actor has been 
engaged to perform, is burnt down ; when seats have been engaged 
to see a procession and the procession is postponed. The principle, 
known as rez interitus, that when the continued existence of a thing 
is an implied condition of a contract, performance is excused if the 
thing accidentally ceases to exist, may possibly be extended to 
excuse performance when the subject of a contract becomes 
accidentally wholly useless for the contractual purpose, as when 
crops are destroyed by an inundation of the sea, but attempts to 
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extend it to cases where all that could be shown was loss of 


profit, from a cause not contemplated by either party, have failed. EO, 
se 
If the impossibility of performing a contract is due to the act of nia Gowan, 
M 
one of the parties to it, he cannot demand further performance, he Hart's 


TS., J 903, 

and is lable in damages for failure to perform the obligations Biel, 1° 1900, 
he has himself undertaken. Ross, 1894, 
35. Obligations subject to Conditions.—An obligation, to which 7! _ 


a condition is adjected either naturally or morally impossible, is in 
the general case null, either on the ground that the parties are sup.3,1, 68. 
presumed not to have been serious, or on the ground that the 
condition is destructive. But such obligation is valid, and the 
condition thereof held pro non scripta—(1) in testaments; (2) in ‘ See ae ie 
obligations to the performance of which the granter lies under Wiese a 
a natural tie, as in bonds of provision to a child. Where an To0b 88 039, 
obligation is granted under a condition lawful but wnfavourable, 
é.g., that the creditor shall not marry without the consent of yeas ee 
certain friends, no more weight is given to the condition than 
the judge thinks reasonable, whether the obligant lay under a 
natural tie to oblige himself or not. A condition which is in 
some degree in the power of the debtor himself (potestative) lays ace 
upon him the obligation to do all he can to fulfil it. 

Implement in Contracts must be Mutual.—Implement or perform- 
ance cannot be demanded in a mutual contract by that party ee oe 
who himself declines to or cannot fulfil the counterpart. Thus Bee 
a builder cannot .claim the contract price if he has deviated 
materially from the contract plans. And a husband becoming 
bankrupt cannot demand, nor can any of his creditors affect, the Waters Ce 


9196 ; Miller, 
; : Stet ao : : i871, 10 M. 107. 
wife’s tocher, till her provisions contained in the marriage-articles 


be secured to her, 

36. Donation.—Donation, as long as the subject is not delivered (88, 89, 90) 
to the donee, may be justly ranked among obligations; and it is 
that obligation which arises from the mere goodwill and liberality 
of the granter. Donations imply no warrandice but from the 
future facts of the donor. If made inéer vivos, and delivered, 
they are hardly revocable by our law for ingratitude, though it 
should be of the grossest kind. Those betwixt man and wife are sup.1, 6,18. 
revocable by the donor, even after the death of the donee; but 
remuneratory grants, not being truly donations, cannot be so 
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revoked. That special sort of donation which is constituted 
verbally is called a promise. The Roman law entitled all donors 
to the beneficium competentic, in virtue of which they might retain 
such part of the donation as was necessary for their own subsist- 
ence. Our law allows this benefit to fathers, with respect to the 
provisions granted to their children, and to grandfathers—which 
is a natural consequence of children’s obligation to aliment 
their indigent parents—but to no collateral relations, not even to 
brothers. A promise to give can only be proved by the writ or 
oath of the debtor; the animus donandi, in the case of an article 
actually delivered, may be proved by parole. 

37. Donatio mortis causa.—Donations made in contemplation 
of death, or mortis causd, are of the nature of legacies, and like 
them revocable; consequently, not being effectual in the granter’s 
life, they cannot compete with any of his creditors, not even with 
those whose debts were contracted after the donation. They are 
understood to be given from a personal regard to the donee, and 
therefore fall by his predecease. No deed, after delivery, is to be 
presumed a donatio mortis causé, for revocation is excluded by 
delivery ; but, if the gift has really been made mortis causd, it may 
be recalled after delivery. A mortis causé donation has been 
defined as “a conveyance of an immoyeable or incorporeal right, 
or a transference of moveables or money by delivery, so that the 
property is immediately transferred to the grantee upon the con- 
dition that he shall hold for the granter as long as he lives, 
subject. to his power of revocation, and, failing such revocation, 
then for the grantee on the death of the granter.” It differs 
from a legacy in not requiring to be instructed by writing, how- 
ever valuable the gift may be, and in being preferred to any 
legacy ; and it resembles a legacy in being revocable, in being 
chargeable with the donor’s debts, in not affecting the legitim, 
jus relicte or jus relict, and in being subject to death duties. 
Actual delivery need not be proved. It has been decided by the 
First Division (though strong doubts have been expressed as to 
the soundness of the judgment) that it is not essential that the 
gift should have been made in the immediate apprehension of 
death ; and, further, that the gift is not ipso facto recalled by the 
donor’s recovery. The most difficult cases have arisen where 
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deposit-receipts have been handed over or dealt with as if delivered ; 
and the Court looks to the whole circumstances, including the terms Sharp, ee, 
1 


) 


of the documents, in determining whether a donation was intended Psa 
wee 23 5 
and accomplished. Rose, 1901, 3 F. 


2 337 5 Scott's’ Trs., 
38. Donation not presumed. are not presumed, in dubio, 196 8B. 214. 


92 
to be donations. Hence a deed by a debtor to his creditor, if eee ae 
donation be not expressed, is presumed to be granted in security Browalee 1908, 
or satisfaction of the debt; the rule being debitor non presumitur Scoit, 1846, 
donare ; but the presumption may be readily redargued ; and bonds 1858, 20 ‘ies 
of provision to children are, from the presumption of paternal 
affection, construed to be intended as an additional patrimony. 


Yet a tocher given to a daughter in her marriage-contract is BOE 
» dO. 


presumed to be in satisfaction of all former bonds and debts, 
because marriage-contracts usually contain the whole provisions 


in favour of the bride. One who aliments a person that is come Horret, M. 9713; 
‘orrest, J 


of age, without an express paction for board, is presumed to have 11098. 
entertained him as a friend, unless in the case of those who earn 

their living by the entertainment or board of strangers. But 
alimony given to minors who cannot bargain for themselves is 

not accounted a donation ; except either where it is presumed from Drummond, 


1834, 12 S. 342. 


; r relatior PS i ing i TAS OT eg, Ludquhairn, M. 
the near relation of the person alimenting that it was given ea 1) co 


pietate, or where the minor had a father or curators with whom ™- 1146. 
" 10 av i i 3 i Forbes, 1869, 
a bargain might have been made. But in these questions as Pon Se aap 


to aliment the Court is in the habit of looking to the whole tee, 10 ae 


: “tee ae ae : 19 R. 998 ; 
circumstances and not trusting to these slender presumptions. Turnbull, 1908, 
S.C. 313. 
TIT, IILA.—CARRIERS BY LAND AND SEA Angell; Pergu- 


son; Carver. 


1. Introduction.—The necessities of locomotion call into play 
all the forms of the contract of letting to hire. There may be 
a letting and hiring of a vehicle (locatio conductio 1¢)—such as 
a carriage or ship—out and out for a definite or ascertainable 
period. There may be a letting to hire of services (/.c. operarum) 
-_-as when a porter carries luggage. There may be a combination 
of these—as where a ship and the services of its crew are hired 
for a voyage or on time. Or there may be a contract to carry 
goods, luggage, or passengers by means of the oe ae 
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machinery, and servants (l.c. operis vehendarum merciwm)—a contract 
not easily ranged under the divisions of the Roman law, but 
familiar to us in the forwarding of traffic by road, rail, and general 
ship. The last two forms of the contract alone require elucidation 
in this place. It will be well to start with a few rules which have 
equal application, though with slight variations, in land and sea 
carriage. 

2. Common Carriers.—A cardinal distinction presents itself at 
the outset. Passing over the uncommon case of gratuitous carriage, 
and confining attention to carriage for hire, a marked difference 
exists in the way in which the law regards common and private 
carriers. A common carrier is one who undertakes for hire to 
transport, from a place within the realm to a place either within 
it or outside, the goods or money (as the case may be) of all who 
think fit to employ him in the business which he professes to ply. 
Any other carrier is a private carrier. The leading element in the 
definition is the duty imposed on a common carrier not to refuse to 
carry for any one who is willing to employ him, on terms made 
known to the public, within the line of his trade—provided the 
_goods are not of unreasonable weight or bulk or dangerous in 
‘the ordinary sense or in the view of the legislature; and have 
not arrived too late; and provided his seohpneee te is not 
exhausted. The er classes may be enumerated. Railway 
companies are common carriers of goods (including live animals) 
and personal luggage; canal companies, of goods; owners and 
masters of vessels trading from port to port, of goods and luggage ; 
barge-owners, of the same; stage-coach proprietors, of the same; 
cab proprietors, of luggage ; wagoners plying from town to town, 
of goods. The Postmaster-General has his responsibilities defined 
by statute alone. 

3, The Edict.—This distinction between common and private 
carriers is of importance, since to the former, and not to the 
latter, the principle of the pretorian edict nautw, &c., is applied. 
In other words, common carriers are held to insure the safety 
of the subjects entrusted to them, and must restore them in the 
same condition as that in which they were received at the beginning 
of the journey, or pay damages. This rule applies to goods only, 
never to passengers. With regard to goods at common law the 
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only defences available to the carrier are that the loss or injury Sup. 1, 7a, 10. 
was occasioned damno fatali, or by the act of the King’s enemies, ies 
or by ordinary tear and wear, or by inherent vice or tendency to Blower it. 
take harm, or by the fault of the owner or consignor. On land Lindsay, 1897, 


it is no defence that the goods have been taken by theft or robbery, eine: Ie 


19-20 V. c. 60, 
At s. 17; Cobb, 


sea, the shipowner may, if not at fault or privy to the mishap, (1894) A.C. 419. 


or consumed or injured by fire, without the carrier’s fault. 


plead fire as to all goods, and crime as to the precious metals, 57-8 v. . 60, 
jewellery, and the like. rae 

4. Limitation of the Liability of Land Carriers.—The severity 
of this rule, especially in cases where, for a charge not varying 
with values, goods of great value were carried, which the 
carrier could not refuse to take, led to a system of public 
notices, whereby carriers on land disclaimed responsibility for the 
loss of money and valuables enclosed in packages whose contents wooa, 1393, 
were not declared, and for the loss of ordinary goods beyond a ase 
certain amount, unless their value was declared ; and whereby they ede tS 
charged a rate for insurance when declaration was made. This 
system degenerated into an immunity from responsibility, both 
for actual fault and under the edict, and had to be checked in 
1830 by the Carriers Act of that year, whereby such notices are 1 Geo. 1V. and 
deprived of all validity, but common carriers by land are declared aoe a ee 
not to be liable for loss of or injury to any goods belonging to 
thirty-six enumerated classes, contained in a parcel or package, Casswell £1907] 
where the value exceeds £10, unless their value and nature have (passenger's 
been declared, and an increased charge (if imposed) paid or Beh 
bargained for. Most of these articles contain great value in 
small bulk. Moreover, in 1854 it was enacted that no greater 17-8 v.c.31. 
damages shall be recovered from a ratlway or canal company for 
loss of or injury to animals beyond £50 for a horse, £15 for any 
neat cattle, and £2 for a sheep or pig, unless their value is 
declared. The amount of the higher rate chargeable under each Campbells, 1875, 
Act must be posted up at the place where the goods or animals 
are received. These statutes do not limit the liability of the 
earrier for the wilful acts of his servants, nor protect these from 
their own responsibility. They do not limit the results of positive Mor rth 
misconduct on the carrier’s part, but they apply although he Ld. Polwarth, 


° 1908, 8.C. 1275. 
deviates from the ordinary or prescribed route. 
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5, Special Contracts.—It thus appears that bargains with rail- 
way and canal companies had to be specially provided for. The 
process has gone much further, mainly on the ground that they 
have practically a monopoly of the bulk of land carriage. The 
above Acts, while invalidating mere general notices, said nothing 
of special contracts between a trader and any of these companies : 
and these might be oppressive to persons who had practically no 

Shaw, (1894) Choice whether to contract or not. A remedy was provided by 


| WAV. c b18.15 the Railway and Canal Traffic Act, 1854. 1t comes to this, that 
8. aus the companies may make such conditions as shall be adjudged 

by the Court to be just and reasonable; but no special compact 

ee regarding transit shall be binding unless it is signed by the 
trader or the person who delivers over the animals or goods. 

| ree oon The main difficulty has arisen in deciding what conditions are 
ee. just and reasonable. The onus lies on the companies. The question 

gL. Rly. is for the judge, and not for the jury, though mainly a question 


8 Ap. Cas. 703. 

Toid.; GW. Rly., of fact. An alternative rate of charge, exacted on the footing of 

2 Ap. Cas. 218 ; : eaten ee 7 

Finlay, 1870, reducing the company’s liability to a minimum (‘“owner’s risk”), 

Sutcliffe, (1910) if the hig ate i rine liabili ithi re exici 

eects Ul the Bges Hue involving liability be within the charge exigible 
by statute, is prémdé facie just and reasonable. So is a disclaimer 


of liability for goods improperly packed. 
6. Traffic Facilities on Railways and Canals.—In order to 
exhaust the statutory interference with the business of these 


17-8 V. ¢. 31.5.2 companies, it has to be added that in the same Act of 1854 pro- 
urray, 1883, bas : 5 A 5 

11 F205; see, vision was made for their affording to the public reasonable 
SO O-. +» C. dd, 

s. 83; Cowan, iliti i i i edi 1 

a facilities in the receipt, forwarding, and delivery of goods, and 
NLS for the prevention of undue or unreasonable preference or advantage, 


prejudice or disadvantage, in regard to any person or any descrip- 
17-8 V. c.31,s.2. tion of traffic. A railway company is not entitled to afford to any 


syle Wena ara ta r 
Inverness particular trade any undue or unreasonable preference or advantage, 
hamber, 1901, 2 
oe oe and the exaction of lower rates for the same merchandise is primé 
ps, (1892 
2 Q.B. 229. facie to be deemed to be such. To deal with such matters—which 


were manifestly not suitable for the ordinary tribunals—a Railway 
36-7, ee Commission was instituted in 1873. This Court and its functions 
24 R. 687. were found in practice to be inadequate, and its constitution was 
modified and its powers and duties enlarged by the Traftic Act 
512 V.c.95; Of 1888. Besides the administration of the provisions herein 


amended, 57-8 V. é ; ° 
©. 54, referred to and the regulation of through traffic, important 


T. IITA. | 
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powers are given for the fixing of goods rates, wherein charges 
for conveyance and for terminals may have to be discriminated. 
The Board of Trade is entrusted with the classification of rates. 

7. Common Carriers by Sea.—By the uniform tenor of charter- 
parties and bills of lading, a shipowner is bound to deliver the 
goods given over to him for carriage in the same condition in 


which they were received; so that it is here not necessary in 
practice to distinguish between common and private carriage. But 
he has, besides the immunity from responsibility for fire and crime 
already referred to, an important protection under an Act passed 
in 1862. 
personal injury is caused to any one carried on his ship, or loss 


If without his actual fault or privity, loss of life or 


or damage is caused to property or rights of any kind, whether 
on land or on water, or whether fixed or moveable, or these 
accidents occur to another ship or to persons or goods on board 
thereof, through the improper navigation or management of his 
ship, he is not answerable, in respect of mishaps involving loss 
of life or personal injury, for more than £15 per ton on the 
tonnage of his ship, nor in respect of mishaps other than these 
for more than £8. The computation of tonnage was last provided 
for in 1906. 

8. Responsibilities of Carriers generally. 
cussed the special responsibility of common carriers, the ordinary 
duties and liabilities of all carriers fall now to be explained. The 
criterion of care or diligence—in so far as a rule can be formulated 


Having thus dis- 


—is such as every prudent man bestows on his own affairs—the 
converse of culpa levis. This must be displayed at all stages of 
the carrier’s possession. Liability begins with taking possession of 
goods fit for their journey and properly addressed. Vehicles (in 
some cases plant) and locomotive power must be furnished, in so 
far as human skill and foresight can provide, of such nature as to 
permit of the journey being prosecuted with safety and reasonable 
expedition. Reasonable care must be taken in packing and stowing. 
Servants must have competent skill, and be reasonably careful. The 
Courts, while disclaiming the charge, proceed in fact on the maxim, 
res ipsa loquitur, if an accident occurs. Lastly, the goods must be 
delivered, or the passengers allowed to go beyond the carrier’s 
control, at the contemplated end of the journey, either by the 


N. B. Rly., 1896, 
24 R. HL. 19; 
25 R. 3335 
Caledonian Rly., 
1911, 1 8.L.T. 
465 


Cowan, sup. 


25-6 V.c. 63, 8.545 
re-enacted, 

57-8 V.c. 60, 

s. 503; amended 
63-4 V. c. 32, s. 1. 
See also 61-2 V. 
c.14; 6 Edw. VIL. 
c. 48, s. 70. 

Olga, 1905, 

7 ¥. 730; Van 
Eijick, 1906, 
rode Ie Al, 2h, 


Clarke, [1897] 
A.C. 59 (yacht). 
57-8 V. c. 60, 

ss. 77-86, 745 5 

6 Edw. VII. c. 48, 
8. 69. 


Caledonian Rly., 
1858, 20 D. 1097. 

Readchead, L.R. 

2 Q.B, 412. 


Paxton, 1870, 
9 M. 50. 


Caledonian Rly. 
1879, 7 R. 151; 
Metzenburg, 
1869, 7 M. 919. 


Deas ; Ferguson. 


Readhead, L.R. 
Q.B. 379; 

Reynolds, 1908, 

16 S.L.T. 230. 

Meux, [1895}. 

2 Q.B. 387. 


Lewis, L.R. 

9 Q.B. 66; Muir 
heads, 1884, 

11 R, 1043 ; 
M‘Aulay, 1896, 
23 R. 845; 
Neilson, 1907, 
8.C. 272. 
Cassidy, 1873, 
11 M. 341; 
Hendrie, 1909, 
S.C. 776. 
Metrop. Rly., 

3 Ap. Cas. 198 ; 
Drury, [1901] 
Dike Broce: 


Jarvie, 1875, 
2 R. 623. 


Le Blanche, 
1 C.P.D. 286. 


Henderson, 1875, 
2 Rw ELL. 7h 5 
Richardson, 
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contracting party, or by the last carrier as his agent under a 
contract by through ticket fare or rate. 

The obligations and rights of shipowners are so affected by 
the terms of charter-parties and bills of lading, that the purest 
illustrations of. these rules are afforded by carriage on land, and 
the most important by transit on rail. 

9. Passengers on Railways.—In regard to passengers, railway 
companies, like other carriers, are not subject to the obliga- 
tions imposed by the edict; they are not insurers, and are 
therefore not liable for any injury that may result from pure 
mischance, such as an accident due to a latent defect in their 
plant, which could not have been discovered by careful inspection. 
The obligation of the company (which may be rested either on 
contract or delict) is to provide, as far as reasonable care, skill, 
and foresight will go, for the safe carriage of the passenger. They 
are therefore liable for injury resulting from defects in their plant 
(if known or ascertainable) or system of working, or for the negli- 
gence of their servants. In addition to collision, or accidents 
resulting from defective plant or machinery, the main occasions 
out of which injury arises are these :—(a@) In alighting. Here the 
ground of complaint usually taken up is that the train was not at 
the platform when the passengers were invited, by call of the name 
of the station, to alight; and the common reply is contributory 
negligence. ()) Carriage door accidents, by the passengers falling 
out, or being caught in closing. (¢) At level-crossings. (d) Defects 
in stations. (e) Block on the line. This, if known, should be 
notified to intending passengers, so as to enable them to decide 
whether to run the risks of detention or change of trains. 

The issue of a ticket warrants not punctuality, but only con- 
veyance in reasonable time. Issue of a through ticket warrants 
also that connections shown in the time-tables exist, if time be 
kept. In both cases the company is responsible only for wilful 
delay or reckless loitering. If that be proved, the question whether 
a passenger may charge the company with the expense of a special 
train depends on what he would probably have done had the delay 
occurred without the company’s fault. 

If a ticket refers to conditions other than those appearing on 
the face of it, it must direct the attention of a reasonably careful 
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passenger to the fact. If the passenger knows that there are condi- Spence, & Co., 
tions, and omits to read them, he will generally be bound by them. Lyons, 1909, 
Frauds by passengers are penalised under certain bye-laws ay V. 0. 3 
approved by the Board of Trade, and, so far as reasonable, justified Saunders 
‘ +1), 290 5 


by antecedent statute. These bye-laws are not necessarily legal, Hones 
¢ ; : (1896 “Bezoss 
and some have been disallowed by the Courts. It is a question Bees: 
: Thom, 1886, 
of circums —more particular , vee 14 R. Just. 5; 
tances—more particularly of the presence or absence of 7,2." 188i, 
intent to defraud—whether a passenger who transgresses certain aoe. Be 
of these bye-laws may be forcibly extruded. ae 
ty Ties : . Maxwell, 1898, 
The provisions for communication with passengers, smoking 25 R550, 
31-2 V. ¢. 119, 
carriages, and cheap trains may be studied in the statutes. Bs 20, 22 
46-7 V. 
10. Railway Passengers’ Luggage.—The weight to be carried Campi ie, 
6; Cutler, 


free depends on the company’s special Acts. An address is not 19 Q.B.D. 64. 
indispensable, but luggage not properly packed or not labelled may 
be refused. It is lawful to stipulate that no luggage shall be taken Rumsay, 14 O.B. 


: ; 641 
by excursion trains. The company’s absolute responsibility is but G. W. Rly. Go., 
Ap. Cas. 31; 


slightly modified if the passenger takes his luggage with him into Hodkinson,” 
the carriage. It begins and ceases with the transit and a reasonable 

period at the beginning and end thereof. Left luggage is not 

protected by the rule as to common carriers; it must be merely Handed 1am 
housed and guarded with ordinary care. “Personal” luggage 1909, S.C. 1185. ” 
means such as is ordinarily and usually carried by passengers as Hudston, L.R. 
their luggage, the taking of which has arisen from the fact of 

their journeying. It may include, besides clothes and ornaments, 

such things as the gun of a sportsman, the easel of an artist, and 

the books of a student ; but it does not extend to anything carried 

for purposes of business or merchandise, or for ulterior use, as in Bastion, [1600] 


the case of furniture. (bicycle). 


8, given above, of a common 


carrier’s responsibility have been largely taken from transit by 
rail, and may suffice. The rule that goods must be carried with MDonala, 1873, 


11 M. 614; 

reasonable expedition, and the consequences of failure therein, » Anderson, 1875, 
. 2, G45, 

are best illustrated by cases in which perishable goods lose their RE CoO 


é . . : dinary care Mallet, (1899 
market by a delay which the company might with ordinary care } RSS J 


have avoided. 

11. Obligation of Consignor, &c. 
certain obligations incumbent on the owner, consignor, or con- 
In addition to these they are lable in 


As appears above, there are 


signee, and on passengers. 


Gramb, 1892, 
19 R. 1054; 
Bamfield, [1910 
W.N. 136. 


Abbott. 
Maclachlan. 


12 Car. II.c. 18; 
1661, c. 44. 


17-8 V.c. 104. 


57-8 V.c. 60; 
60-1 V. ¢. 59. 
6 Edw. VII. ¢. 48. 


Act 1894, s. 1. 


Arnaud, 
9 Q.B. 806. 
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payment of the rate, freight, hire, or fare. And if the goods they 
send are of a dangerous character, and the danger is not apparent, 
they are bound to give notice of the fact, and liable in damages 
to anyone injured if they fail to do so. 


MERCHANT SHIPPING 


12. Property on Ships.—Ships are moveable property, attach- 
able by diligence, and passing by will or on intestacy, like other 
things of that description; but transferable, irredeemably or 
redeemably, only in certain ways prescribed by statute on account 
of the magnitude of the interests which are involved. The cardinal 
distinction, in this and other respects, between British and other 
ships goes back to an early stage in the English navigation laws. 
These attempts to encourage trade and shipping at the expense 
uf foreign nations were conducted with characteristic vigour by 
Cromwell, and kept up in England and imitated in Scotland 
after the Restoration. The system broke down in the middle 
of last century; but the monopoly it gave to British ships in 
certain directions necessitated identification by registry ; and the 
convenience of the practice for other purposes has led to its being 
perpetuated in the modern era which began with the Merchant 
Shipping Act, 1854. This huge statute was amended and supple- 
mented year by year, and the law has now been consolidated in 
a still larger Act—the Merchant Shippmg Act, 1894, as amended 
in 1906. 

13. British Ship.—The definition in the Act takes no account 
of the place of building or of the previous history of a vessel. It 
turns on present ownership. The ship must belong wholly either 
(1) to natural-born British subjects—provided that none such can 
be owner who has taken the oath of allegiance to, or otherwise 
become a citizen of, a foreign state, unless he has subsequently 
sworn allegiance to His Majesty, and either continues during his 
ownership to reside in his dominions, or is a partner in a house 
carrying on business therein; or (2) to persons made denizens or 
naturalised—provided they continue during ownership resident or 
otherwise qualified as above, and have sworn allegiance ; or (3) 
to bodies corporate, established under, subject to the laws of, and 
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having their principal place of business in, some part of His 
Majesty’s dominions. 

The term natural-born British subject includes, besides natives, An. ¢.5, 8.33 
the children of British parents, or of a British father, and children 13 Geo. LIT i 
of such as are themselves natural-born British subjects; but in 
these derivative cases treason, outlawry, or hostile service on the 
part of the father at the date of the party’s birth is a bar. The 
second qualification is not affected by the Naturalization Act 33-4 V.c.14,8.14; 
of 1870. mea 

14. Registration.—In order that the builder or purchaser of a 1894,s. 6. 
British ship may have it registered he must get a surveyor’s 
certificate, specifying tonnage, build, and other identifying par- 
ticulars; have her marked for identification and draught; and g, 7. 
subscribe a declaration of ownership, of his qualification as above, 
of the time and place of building—in regard to a foreign-built s. 9 
vessel, only if these are known,—of the master’s name, of the 
number of the applicant’s shares, and of there being no unqualified 
person interested. This declaration is also required before a share 
or shares can be registered. In the case of a first registry as.10. 
builder’s certificate must also be produced. Every British. ship ss. 2,3. 
must be registered, except river-boats or coasters not exceeding 
15 tons burthen and certain Canadian boats of larger size. The 
particulars entered in the register book are the ship’s name, port 
of registry, the surveyor’s details, and the names and descriptions S. 11. 
of the registered owners, and the proportions in which they are 
interested. Provision is made for registration anew, and _ for Ss. 48, 54. 
indorsation of alterations in the ship’s description or in the owner- 
ship or port of registry: and a provisional certificate may be 
issued. Change of name can only be made by leave of the Board 
of Trade; must enter the registry and the certificate mentioned §, Pee On 
below; and must be made on the bows and stern. Managing a eye 
owners and ship’s husbands must also be registered. The national 
character of the ship has to be declared in order to obtain a clear- gs. 68 seq. 
ance ; is protected by penalties ; and is indicated by the red ensign. 

No notice is taken in the registry of any trust; a registered Sea Bursis, 
owner has, therefore, absolute disposal of the ship or of his share. 484. 

But beneficial ownership is nevertheless recognised in the Act. 
Subject to this rule as to disposal, equities may be enforced against ee 


Watson, 1879, 
6 R. 1247. 


nm 
on 
ioe) 


8.1 


ine 


+ 


Ss. 19, 20. 


Ss. 17, 18. 


8.15. 


Ss. 18-22. 


S. 21. 


S.5; see Sharpe, 
1910, S.C. 391. 


49-50 V. c. 53. 


™M 


» 20. 


a 
2 
= 


Carswell, 1887, 
14 R. 903 


S. 31 seq. 


Collins, 34 L.J. 
Ch. 196. 
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owners and mortgagees of ships in the same manner as in respect 
of any other personal property. And beneficial owners are subject 
to all fines imposed by the Act on owners. 

The registrar issues a certificate of registry, adding to the par- 
ticulars in the register the name of the master. Alterations are 
indorsable ; and a new certificate may be issued in lieu of one which 
has been lost. The certificate is primd facie evidence of nationality, 
ownership, and control. It cannot be attached or detained. A 
provisional certificate may be obtained if the ship is abroad and its 
certificate is lost, or if a foreign ship, when abroad, becomes British 
owned. The certificate of a ship lost or ceasing to be British 
owned must be returned to the authorities. 

15. Shares.—The property of ordinary vessels must be divided 
into sixty-four shares. Not more than sixty-four individuals can 
be registered as owners at the same time; but this rule does not 
affect the beneficial title of any number of persons claiming through 
a registered owner. No one can be registered for a fractional part 
of a share; but five persons or under may be registered as joint 
owners of a ship or share or of shares. Joint owners are regarded 
as one owner. A body corporate may be registered in its corporate 
name. Tishing boats are owned in sixteen shares by sixteen 
individuals at the most, and otherwise under the same rules. 

16. Sale and Mortgage.—A registered ship or share can only 
be transferred to a purchaser by a statutory bill of sale; since it 
seems the better opinion that a verbal contract or a. written 
vendition, which does not comply with the provisions of the Act, 
cannot be specifically enforced. The transferee makes a declara- 
tion, as above; and the registrar, on presentation of these docu- 
ments, enters the transferee in his book as owner, and endorses the 
fact on the bill itself. Though the bill must be attested by one 
witness at least, it may be proved in evidence by any one who can 
speak to the execution. It does not involve liability for prior 
repairs or for provisions not ordered by the transferee. 

Mortgage is the name of the statutory mode of making shipping 
property available in security of debt. Preferences depend on the 
order in which the securities appear on the register. The disposi- 
tion contained in a mortgage does not make the mortgagee owner, 
except in so far as it gives him an active title—to sell or enter 
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into possession. He is liable only for such debts as are incurred 
after he takes possession, and he can claim the benefit of any 
contract entered into by the mortgagor. Disposal of a ship or of ss. 39-46. 
shares at a time when the ship is beyond the country of registry 
may be effected by means of certificates of sale and mortgage, which 
are powers of attorney. The priority of mortgages thus obtained 
depends, inter se, according to the order of indorsation on the 
certificate ; and, as against other mortgages, according to the dates 
thereof and of the registration of the certificate itself. Trans- 
mission by death, bankruptcy, and marriage, and the consequent 8s. 27-30. 
registration, are specially provided for. 

17. Seamen. 
be shortly stated that a large part of the statute is taken up with 
the protection of the crew, in their apprenticeship, engagement, 


Passing over the master in the meanwhile, it may Ss. 105-266. 


discharge, wages, property, abandonment abroad, food, health, pro- 

tection against imposition, and discipline. It is impossible to go 

over these enactments in this place. Perhaps the most important Ss. 131-168. See 
relate to the payment of wages. These begin to run with the $8. 26-40. co 
commencement of the service ; they may be allotted by the seamen, 1906 Act, ss.60-64. 
and so made payable to a near relative (ie, an ascendant, 
descendant, wife, brother, or sister) or to a savings bank, by 
instalments ; and provisions are made for seamen’s money orders §. 145 seq. 

and seamen’s savings banks. But advance notes are void except 

to the extent of a month’s wages. The claim for wages gives an 8.140;Tergeste ; 


Tagus, [1903] 


inalienable lien over the ship and every plank of it, which may be ro 
) We. IO. 


exercised by a person advancing money to pay wages, unless he has a Se: 
relied on the credit of the owners. The old rule that freight is the ae 
mother of wages is abandoned, and wages can now be withheld S.C. 103. 
only on the ground of misconduct. 

18. Miscellaneous.—The regulation of passenger and emigrant fs, 267-368. 
ships occupies a large part of the Act ; and there are many specialties ss. 13-24. 


in the law of fishing boats. Ss. 369-417. 
The most recent edition of the rules issued by the Privy Council 
for the prevention of collision at sea is dated 27th November 1896, See (1896) P. 307. 
and expounds the rule of the road by sea. And various other Ss. 418-463. 
provisions are made for the safety of ships and their contents. 
A pilot is one who may, and usually does, not belong to the gs. 572-633, 


i ict of her through difficult localities. He Parker, 1898, 
ship, but has the condt g Darker 18 
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Greenock Co, takes full control of her navigation. It is compulsory to employ a 

1901, 4 F. 2155 ; ie ; ies : 

Mann, 1904, competent pilot within a pilotage district; and then he alone, if 

7 F. 213; Clyde Moe oe es 

Shipping Co, not otherwise in the ship's employment, is liable for the result of 
fis ee os 


Winestead, } , . 
ses; azo, his fault or incapacity. 


Bee P: Lighthouses are managed by the Commissioners of Northern 
Lights, subject to some interference by the Trinity House of 
London. 

Ss. 510-537, 566. The duties of receivers of wrecks may be studied in the Acts. 


They take charge for the owners, or eventually for the Crown or 

its grantee holding a right of admiralty. 
19. Salvage.—Here the law is less dependent on_ statute. 
As toallotment, Salvage is the compensation allowed to persons by whose volun- 
a teered exertions a ship or cargo or life is preserved from loss or 
damage at sea, provided the service involves the exercise of skill 
and enterprise. The amount awarded depends on many circum- 
stances—the degree of danger from which there has been rescue 
Walker, 1892, (involving consideration of the damage actually experienced, the 


19 R. 386; Two 


Peet nature of the locality, the season, the actual or probable weather, 
Buchanan, 1867, and the master’s ignorance—if he was ignorant—of the ship’s 
Koo Se 1og0, Whereabouts); the value of the property saved; the salvor’s risk 
pe te Bak and injury; the value of the salving property; the skill shown; 
sane cian, and the time occupied. Except in very unusual circumstances, the 
De tsps work must have been done under no antecedent bargain or duty. 
Larson, 18, Thene must have been success. The service must have been some- 
Liverpool, (1895) thing more venturesome than towage. A claim lies if life has been 
1886, 12 P.D. 52. saved on a British ship, or on a foreign ship in British waters, 


oe es and in other cases where foreign states consent to British Courts 
panen, 1878, exercising this jurisdiction. The claim in all cases may be made 
on the shipowner, if he was in fault, without joining the freighters 
along with him. The claim itself is dealt with by the Court of 
Session, or, if it be of small amount, by the Sheriff Court of the 
port where the ship salved first lies; and the distribution of the 


Ss. 547-65 ; sum due may be determined by these tribunals or by a receiver of 
Summers, 1891 6 a ar Nes é 

isk.879.. wreck. Special rules relate to salvage by His Majesty’s ships. 

See Hine, 1888, 20. Collision.—No benefit would accrue from an attempt to 
15 R. 498; Hilda, 


ei classi the cases in which the question has been whether one 
Se angee ship in collision or the other, or both, have been at fault, in dis- 


ees regarding the rule of the road or otherwise. Each case turns on 
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its own circumstances, and usually on contradictory evidence. Lebanon, 


G : : ; . 14 Ap. Cas. 670; 

The question of fault being settled, the right of reparation is Wilson, A804, 7 
. « 21 R. HL. 17, 

thus described by Lord Stowell :—*(1) It (the loss) may happen Ellerman Lines, 

‘thout. bl pce: ea, ; ‘ ._ 1010, 28.L VT. 325. 

witnhou ame being 1m P "4 re ¢ Joodrop-Sims, 

g imputed to either party, as where a loss is ie 


occasioned by a storm or by any other vis major; in that case, eee 


the misfortune must be borne by the party on whom it happens {Mpnins, and 
to light, the other not being responsible to him in any degree. eg 
(2) A misfortune of this kind may arise when both parties are 

to blame, where there has been a want of skill and due diligence on 

both sides; in such a case the rule of law is that the loss must ane 
be apportioned between them, as having been occasioned by the claim). 
fault of both. (3) It may happen by the misconduct of the suffer- 

ing party alone: and then the rule is that the sufferer must bear 

his own burthen. (4) It may have been the fault of the ship which 

ran the other down; and in this case the injured party would be 

entitled to an entire compensation from the other.” But now, 

where the owner is not personally at fault in the second and fourth 

cases, there is a money limit, as has been shown, to his liability. sup.s. 7. 


The second rule differs from the common law ,of contributory Hay, 1824, 


- ; 28. Ap. 395; 
negligence, for, instead of recourse being denied altogether, each Chapman, 
, sDr Si. 
contributes one-half of the other’s loss. Tug and tow are in M‘Cowan, 1801, 
8 R. Hons 


questions of fault treated as one vessel. When a ship in motion ie Ee 
939. 


lac} 


collides with one at rest, the presumption is that the former is in fault. B:20% 0 
21. Affreightment. Charter-party.—The law of General Aver- 440-105 
age and of Maritime Liens being noticed elsewhere, it is now time 


7 ¥. 213. 


to consider ships as freight-earners. 


el harter-party is a contract of location whereby Serutton, 
Affreightment by ¢ i LY nee ; ; Ay Chharter- Pati ae 
i rinci ar it is ; “6 PDOs » a Inf. 471; Sup. 
a ship or some principal part o ty 1S of or ee ara purposes o Bog. 
specified time or voyage consideration of a hire called freight. 


It may take the first, third, or fourth of the aspects mentioned in 


the beginning of this chapter. The first—locatio conductio navis— Same Co, 
? oe r ; (1893 A.C. 8; 
presents no peculiarities. The question which of the other two Wills, 1894, 
v4 ~ 026 5 
: " i , pres i tie p ig Manchester 
forms of the contract is actually present in a particular case is Trust io 
la - ] 2 Q.B.539; Weir, 
where ship and [1900] A.C. 525. 
Colvin, 10. & I. 
283 5 Spe 
F : ee ‘ L.R. 2 Q.B. 86; 
for the time and entitled to make sub-contracts; while in the yet aon 
6 > : itl ll its right 1 6 M. 427; Clarke, 
fourth, the shipowner retains possession with all its rights and jg96, 93 R. 412. 


liabilities. The question wholly turns on intention. 


often of importance; since in the third form 
services are given over to the hirer—he alone is regarded as owner 


Appx. No. III. 


Newman Co., 
[1903] 1 K.B. 262 
(fire). 

Horsley, 1893, 

20 R. 333; 
Steinman, [1891] 
1 Q.B. 619; The 
Glendarroch, 
[1894] P. 226 ; 
Nobel’s Co., 
[1896] 2 Q.B. 326. 
Gardiner, 1889, 
16 R. 658. 


10 R. 413 ; 
Dunlop, [1892] 

1 Q.B. 507 ; 
Williams, [1901] 
A.C. 462. 
Blackburn, 
[1902] 1 K.B. 290; 
Torryan, [1903] 
1 Pe Bhi, 


Inf. 3, (3B); 
and cases swp. 


Appx. No. IV. 
Hayn, 4 C.P.D. 
182. 


Diederichsen, 
{1898] 1 Q.B.150; 
Repetto, [1901] 
2 K.B. 306. 


Dunn, [1902] 

2 K.B. 614. 
Henderson, L.R. 
5 P.C..253: 


M‘Lean. 1870, 
9 M. HLL. 38; 
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The name “charter-party ”” is derived from the ancient custom 
of dividing a duplicate of the document by cutting it across. The 
lessor is known as the shipowner, or owner; the hirer as the 
charterer, freighter, or merchant. Bills of lading are also usually 
given in the last case mentioned above. ; 

The chartor-party is usually a memorandum in which printed 
words of style are supplemented with the variable clauses. The 
parties and ship are described ; and the agreement is that the ship, 
being tight, staunch, and strong, and every way fitted for the 
voyage, shall proceed to a certain port, load up, make a certain 
voyage, unload at the port or ports of discharge, and deliver to the 
merchant (or consignee), or their assigns, on payment of freight— 
the act of God, the King’s enemies, fire, and all and every other 
danger and accidents of the seas, rivers, and navigation, of what- 
ever nature and kind soever, during the said voyage, always 
excepted. Then follow provisions regarding lay-days and de- 
murrage. It is now usual to add a cesser clause, whereby the 
merchant’s personal lability for freight is made to cease when the 
goods are put on board, and the shipowner’s lien on cargo is 
extended so as to cover not only freight but dead freight and 
demurrage ; and also a clause barring recourse for loss caused by 
negligence of officers and crew. 

The question whether any terms in a charter-party are repre- 
sentations, warranties, or conditions is one of intention, according 
to the ordinary rules of interpreting contracts. The import of 
the excepted perils will be best studied in policies of insurance. 

22. Bill of Lading.—This document is granted by the master 
or the purser, or a broker, either in exchange for a receipt 
previously granted or without any such preliminary, and either 
where there is affreightment by charter-party, or where, the ship 
being a general ship and its owner a common carrier, the bill is 
the only contract. In the ordinary form it bears that, shipped in 
good order and well conditioned by the merchant on the ship, 
whose master, present position, and voyage are stated, are goods 
marked as on the margin, to be delivered in like good order at a 
port named—the above perils excepted—to .... or his assigns, 
freight being paid and primage and average accustomed.  Pro- 
visions as to lay-days and demurrage may be added. The granter 
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may also disclaim knowledge of the weight, value, &c. of the goods ; Grieve, 1880,7 R. 


21 5 Immanuel, 
and the note of quantities is not usually conclusive against a 1887, 15 R. 152; 


Mediterranean 
owners, though it is so, as a rule, against the master. A clean bill Le KB. 


of lading usually means one which will 1 c. “ti, 8. 35 
g y C be readily negotiable. ‘ analcade, 1900 


Th : S.C. 1090 ; 
ree or four copies are made out, one of them kept by the master, > Valier, LER. 


and the rest given to the shipper. The phrase in a bill of lading, 1 CP 825 Pn? 


“other conditions as per charter-party,” does not, in a question Pasos,29H 


between the holder of the bill of lading and the shipowner, [PR ¢? 


c “ ; ° ‘ Serraino, [1891] 
incorporate a negligence clause contained in the charter-party but i QB. 283. 


not in the bill of lading unless the holder has, independently, (1910) AC. 450. 

notice of it, with the result that the shipowner may be liable, in a 

question with the holder of the bill of lading, for damage resulting 

from a cause excepted by the negligence clause in the charter-party. 

For such liability the charterer is liable in relief, as it is his Kruger, (19071 

duty to see that the bill of lading contains the conditions of the ap Din 

contract between himself and the shipowner. 1 4. HLL. 
This writ—in essence a mere receipt and obligation to carry 

and deliver—has by usage attained the dignity of being a docu- 

ment of title—representing the goods and carrying right to them 

when it is properly transferred—and also of being in a restricted 

sense negotiable. By statute, that is to say, an indorsee or con- 18-9 V.c.111,s.1. 

signee is entitled to sue on it in his own name, and is subject to Gumey,35. & 

the same liabilities as if the original contract had been made with 

him, provided the property in the goods is a The indorsement TRE. 

and transfer of a bill of lading passes to the indorsee the property Bo) a 

in the goods, without intimation to their custodier (herein differing 1907, 8.0. 936. 

from other documents of title), and the indorsee, if for value and 

in good faith, may obtain a better title than his author had, both 

in questions of stoppage im transitu by an unpaid seller and in cases Sale of Goods 


Act, 1903, s. 47. 


where the indorser’s title is reducible on the ground of fraud, but ee a 


(herein differing from a bill of exchange) he cannot maintain any 19; B45 Price 
right if his indorser had no title at all. S.C. 1095. 

23. Master.—Before going on to the mghts and duties of 
parties under these contracts, it 1s right to say a few words con- 
cerning the master—an officer to whom many duties of a delicate 
kind are intrusted. It is no longer necessary, as it once was, that 16-1 V. ¢. 131, 
he should be a British subject. He, as well as certain other officers, 1894, ss. 92, 104. 


must hold a certificate from the Board of Trade, obtained on 


Ss. 469-486. 


Howitt, 1877, 
Sys BME 


39-40 V. c. 36, 
ss. 128, 145. 


See M‘Kill, 1888, 
GR Eee 
Phelps, [1891] 

1 Q.B. 605. 

Dahl, 6 Ap. Cas. 
38 ; Howman, 
1897, 25 R. (J.) 8. 
Assicurazioni, 
[1892] 2 Q.B. 652. 
Glyn, 7 A.C. 591. 


Glyn, stp. 


Benn, 1868, 6 M. 
577 ; Miller, 1875, 
3 R. 105. 

The Gratitu- 
dine, 1801, 

3 Rob. Ad. 240. 


Sup. 3, 1, 13. 
Cochrane, 1854, 
16 D.5 


. 548, 
20 D. 213. 


Anderston Co., 
1869, 7 M. 836. 


Miller, sup. 


The Haabet, 
[1899] P. 295. 


464 CARRIERS BY LAND AND SEA [B. IIL 


examination and liable on inquiry to be cancelled or suspended. 
His remuneration consists of wages and primage—a douceur paid 
by the freighter or consignee. He has the same liens for his wages 
as the rest of the crew. He has large powers of discipline over 
the crew and passengers. His duties—partly shared by the 
owners and any ship’s husband they may appoint—are, inier alia, 
to see that the ship is seaworthy, to engage a competent crew, to 
obey the lawful instructions ot harbour authorities, to proceed on 
the voyage without deviation or delay after procuring the papers 
necessary for clearance and properly stowing the cargo; to keep 
the ship’s papers and the log-book; to navigate the ship with care 
and competent skill; and to deliver the cargo at the port of dis- 
charge on payment of freight and other charges. If he has no 
notice of any competing title he is entitled to deliver to the first 
person presenting a bill of lading ea facie regular. 

while binding himself and 


The call of emergency entitles him 
his own credit—to make his owneis and the freighters also liable, 
where in other circumstances his powers as agent would not extend 
so far. This occurs when, there being no opportunity to get 
authority from them, outlay is necessary in order to enable the 
ship to carry on the voyage. And in cases of great urgency he 
may even sell or hypothecate the ship or cargo. 

24. Bottomry and Respondentia.—The nature of a hypothec 
has been explained, and the tacit maritime hypothecs enumerated 
in another place. The only conventional hypothecs in our law 
are bottomry and respondentia. They are little known in these 
days of rapid communication by telegraph, and, when still to be 
found, are confined to cases of emergency at a foreign port. The 
master there borrows money, and grants a bond, in which he gives 
as security (without possession) the ship and freight in the one 
case, and the cargo in the other, or all of these. The, terms are 
that if the subject hypothecated be lost, the lender’s claim is lost 
with it; and that if it be saved, the loan, with marine interest, as 
agreed on, shall be paid, or on default the subject shall be seized 
and sold. There are two pre-requisites. The money must have 
been absolutely needful for prosecution of the voyage and in no 
other way obtainable; and it must have been put to sea-risk, in 
other words, staked on the result of the voyage. Of such bonds 
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inter se the last is preferable, since, ex hypothesi, the loan thereby 
secured was necessary to make the earlier bonds available to the 
creditors therein. 

25. Liabilities of Owners.—The first obligation of the owners 


under a charter-party or bill of lading is to furnish a seaworthy act 1894, 
ew: ss. 457-63. 
ship, 7.¢., one reasonably fit to carry the cargo stipulated for, or a Sianton, L.R. 

: i 7 OP. at p. 435. 
reasonable cargo. Seaworthiness may vary at different stages of a 


voyage—in river, estuary, and sea—-and may have to be maintained Vortigern, 1899] 
140; M'I 
at the beginning of each stage, as by the supply of sufficient coal (1903) B. 3693 
. Greenock Co., 
to a steamship for the prosecution of that part of the trip. It is (1903]1 K.B. 367. 


sometimes difficult to decide whether damage to cargo has been steel, 1877 
4 R. HLL. 103; 


caused by failure to implement this obligation or by something Seville Co. 
Cunningham, 


else. Owners must furnish a competent master and crew; cause oR, Pe 
5 Stein, 


: : / a . *Gunford ” Co., 
the cargo to be timeously received and duly stowed; and send the ‘ 1910 230, 


, . 1072; Ajum, 
ship off with proper papers, and, if necessary, tinder CONVOY PAN Ae 3i2 


the end of the voyage they or their agents, or the master as their Gilroy 18 

agent, should prepare to unload as soon as the ship is moored at 2S _ti89 

an appropriate place; and, if the port is within the United 

Kingdom, they may land and store the cargo, should the consignee Bot Ted este 

refuse to take delivery. [1895] A.C. 40. 
26. Liabilities of Cargo; Freight. — The consignee or other 

person entitled to receive the cargo must pay the freight and take 

delivery. Freight is the hire due to the carrier, whether shipowner 

or charterer, for the carriage of goods to their destination on a 

legal voyage. It becomes due when the goods are ready for 


delivery at the usual landing-place, or at some other place where Knight Co, 1898, 
74 Ne (U0. 


the consignee may reasonably be expected to take delivery. The Leitch, 1868, 
i rer i i i vance Watson, 1873, 
word is, however, sometimes used for hire due in advance of Watson, 1873 


freight, and payable, therefore, on the lapse of the period stipu- Sith, Wee 


lated, whether the voyage afterwards fails or not. And, though )\o'p [7 


i Vlierboom, 13 M. 
the voyage has not been completed, a proportion of the freight oyrsph Be 


and see Hogarth, 
may be exacted pro ratd itineris peracti, if the goods have been jg, 48 x. 
Sele Genes : H.L: 10 
accepted short of their destination i such a way as to infer an 
intention to dispense with further prosecution of the voyage—a 
eet a eas : more- Gratit 
new contract being implied. The owner of the cargo may, more ee 
over, thus cut short the voyage on these terms, if the goods are Aa. 240. 


at an intermediate port found to be so damaged as not to be worth 


carrying farther. 30 


18-9 V.c.11],s. 2. 


Ibid. 


Henderson, 1909, 

S.C. 510; 

Maclean, 1871, 

9 M. H.L. 38; 

Isis Co., (1900) 
A.C. 340. 

earn, 1878, 

5 R.657 5 Hough, 

1879, 6 R. 961. 


The Katy, 
(1895] P. 56. 
Kruuse, 1891, 
18 R. 1110. 


Lamb, 1882, 
9 R. 482. 


Carlton Co., 
{1898] A.C. 486. 
Wyllie, 1885, 

13 R. 92; Lilly, 
1895, 32 S.L.RB. 
212. 

Smith, [1894] 

1 Q.B. 174. 
Granite City, 
Letricheux, 1892, 
19 R. 124, 909 ; 
Balman, ‘(894] 
1 @.B.179; Hick, 
(1893) A. C. 22; 
Lyle Co., [1900] 
2 Ch. 638. 
Dickinson, 1 R. 
1185 ; Dall’ Orso, 
1876, 3 R. 419; 
Stephens, 1891, 
19 R. 38; Leonis 
S.S. Co., [1908] 
1 K.B. 499. 
Ardan Co., 1905, 
RET. 1: 126; 


Inf. 3, 4, 8. 
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The person primarily liable for freight is the shipper with whom 
the contract of carriage was made, unless he can take refuge in the 
cesser clause. But delivery of the cargo to the assignee in a bill of 
lading is evidence at common law of his engaging to pay freight. 
And by statute a consignee or an indorsee on a bill of lading, to 
whom the property in the goods has passed, takes the corresponding 
burden of paying the freight. 

Dead-freight is not freight, but unliquidated damage payable in 
respect of stow-room not filled up according to charter-party. 

27. Demurrage.—Usually it is stipulated that a certain number 
of days—called lay-days—shall be allowed for loading or unloading 
cargo, or both, without compensating the ship for her time. These 
may be working days, excluding Sunday and Custom-house holidays 
—or (and this is presumed) running days, i.e., all days whatsoever. 
A fraction of a day is reckoned as a whole day, the period not being 
counted by hours. 

Demurrage is a sum fixed in the contract as payable—usually per 
dzem—for a fixed period where there is detention after the lay-days. 
Detention beyond the demurrage days involves liability in unliqui- 
dated damages at a rate to be assessed according to all the circum- 
stances, including, of course, the contract rate of demurrage. If 
nothing is said of lay-days or of demurrage, damages for unreason- 
able detention will be similarly assessed. But in no case is any- 
thing due if the delay is caused through fault of those in charge of 
the ship, or through her damaged condition, or through the state of 
the weather, or of politics. It is usual to provide specially for 
delay caused by strikes. If nothing be stipulated, the loss falls on 
the goods where a period is fixed for loading or discharging ; on 
the ship if no time is fixed, seeing that a time reasonable in the 
actual circumstances is implied as available. The terminus a quo is 
the date of arrival at the usual or stipulated place of loading or 
discharge, 7.¢., as a rule, entry into dock or roadstead. If the 
charter-party contains no provision for lay-days the obligation of 
the charterer is to have a cargo ready when the ship arrives in 
ordinary course. Failure to fulfil that obligation involves liability 
for damages for detention, and is not excused by proof that it was 
due to causes beyond the charterer’s control. 


It may be well to add to what is said elsewhere that owners 
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have a lien or right of special retention over cargo for freight, 
but not, unless by special bargain, for payment in advance of 
freight, dead-freight, or demurrage. 


TIT, IJIB.—OF INSURANCE 


1. Introduction,—The convenience of spreading risks, and of 
paying large sums by instalments, and the potency of joint stock 
enterprise, have combined to raise the practice of insurance in modern 
times into great prominence. It will be well to start with certain 
remarks which in substance apply to all the forms of the contract. 

Insurance or assurance (assecuratio) is a contract whereby the 
one party agrees for a consideration to compensate the other party 
or his representatives, wholly or partially, for loss due to an 
uncertain event. The document used is a policy; the first party 
is the insurer, underwriter, or office. The consideration is the 
premium. The other party is the insured or assured, or policy- 
holder, or the life. The generality of the rest of the definition 
points to a distinction between marine, fire, and fidelity assurance 
on the one hand, and life and accident insurance on the other. In 
the first group the loss can be accurately measured and idemnity 
given ; in the second, this is impossible, and the loss is measured 
by the amount insured without further inquiry. 

It follows that there must be something which may be at risk ; 
an interest which the insured has in it; a premium paid or pre- 
sumed to be paid; and a risk run. Moreover, the contract is one 
uberrime fidei ; both parties, and especially the insured, must give 
the most ample information bearing on the risk. 


MARINE INSURANCE 


Codification.—After prolonged consideration the law of marine 
insurance was codified in the Marine Insurance Act, 1906, with 
savings for the Stamp and Revenue Acts, the Companies Acts, and 
any statutes not repealed by the code. And, as in other codes, the 
rules of the common law, including the law merchant, save in so far 
as they are inconsistent with the express provisions of the Act, 


continue to apply to contracts of marine Insurance. Appended to the 


Distinction 
between insur- 
ance and 
guarantee. 
Denton’s Estate, 
[1904] 2 Ch. 178. 


Seaton, [1900] 
A.C. 135. 


6 Edw. VII. c. 41. 
S. 91 (1). 


shall 


els 


S. 16. 


S. 53 (1). 


S. 53 (2). 


Soh 


Ss. 19, 20. 
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body of the code are a Lloyd’s 8.G. (Ship and Goods) Policy—for a 
long period the clumsy document which usually has embodied and 
embodies the contract—and certain rules for the construction of that 
or other like form of policy. The Act and these rules are herein 
printed, with illustrative cases. In so far as these cases are not 
based on the code they are only decisions on the common law, 
though useful as indicating the law which the Legislature sought to 
codify. The Lloyd’s policy will be found in the Appendix. The 
code is perspicuously framed, but a few words of introduction may 
be of use to the student of its terms. 

Indemnity.—The policy is a contract of indemnity against loss, 
but it cannot be said that an exact measure of loss is attempted or 
attained. In a valued policy the question is, except in case of fraud, 
eluded by pre-consent. In an unvalued policy the claim is not for 
the loss as at the beginning or at the end of the proposed adventure, 
but partly the one and partly the other. 

The Slip.—Prior to the execution of the policy it is usual to get 
the consent of the underwriters (insurers) on a “slip” or “ covering 
note,” an informal but complete document which fixes the terms of 
their undertaking but cannot be enforced in Court, as being neither 
stamped nor a policy ; but it may be used to prove collateral facts, 
as, for example, the date of the bargain or the real meaning of the 
parties. 

Brokers.—The practice is for the party proposing to insure to 
employ a policy-broker, who is his agent, to treat with underwriters 
(either individuals or companies), effect the policy, pay the premium, 
and collect the loss. He prepares the “slip,” and takes it round the 
offices. Willingness to accept the risk for a fixed amount is signified 
by the initials of each underwriter. When the full amount is 
subscribed the broker or a company insurer prepares the policy. 
After signature it is usually retained by the broker, who keeps 
accounts both with the insured and with the insurers. He is 
responsible for the premium to the latter and for loss claims and 
returnable premiums to the former. He has a lien on the policy, 
special and sometimes general. He must disclose to the insurers 
every material circumstance which is known or should have been 
known, or which the assured was bound to disclose. His knowledge _ 
and representations are imputed to the assured. 


ri } 
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Insurable Interest.—In a wager the interest in the event is 
created by the fact that the parties have contracted to pay each 
other certain sums according to the issue of the event: in insuranée 
there is an antecedent risk of loss not so created. The insured 
stands in such a relation to the adventure that he benefits by the 
safety or due arrival of insurable property, or is prejudiced by its y,ss. 714. 
loss or detention or by damage to it, or incurs liability in respect 
thereof. Wager insurances—“ honour policies” taken out “interest 
or no interest,” or in equivalent terms—on British property were 
im 1746 and are now in the code declared void. And by the 10 Geo. 11. ¢.37. 
Marine Insurance (Gambling Policies) Act, 1909, penalties are ote VILe.12, 
imposed on any person who effects a contract of marine insurance 
without having a bond fide interest or expectation of acquiring such 
an interest; on any person in the employment of the owner of 
a ship, not being a part owner, who affects a contract of marine 
insurance in relation to the ship, “interest or no interest,” or 
subject to any other like term ; and on any broker or other agent 
knowingly making such a gambling contract. 
Re-insurance ; Double Insurance.—By the former the original 
insurer throws upon another the risk for which he has made himself 
responsible. Though at one time illegal it is now lawful and 
common. It confers no right on the original assured. By the g 9, 
latter the assured is over-insured, with the consequences set out g. 39 go, 34 
in the code. COS 
Non-disclosure ; Misrepresentation; Warranty.—The contract 
being one of the utmost good faith, the insured and his broker 
should, with certain exceptions, disclose to the insurer every 
material fact which is known to them or in the ordinary course gg 17-19, 
of business ought to have been known by them. A representa- 
tion differs from a warranty in not being inserted in the policy, 
in not having to be literally borne out, and in having to be material 
in the sense that it would influence the judgment of a prudent g 99, 
insurer in fixing the premium or determining whether he will 
take the risk. A warranty undertakes that some particular thing 
shall or shall not be done, or that some condition shall be fulfilled, 
or it affirms or negatives the existence of a particular state of g, 33). 
facts. It must be exactly complied with, whether it be material to ¢ 55 (9) 
the risk or not. If it be express it must be included in or written 


8. 


tA 


. 39 (5). 


§45 V. c. 39, 
ss. 91-97 ; 


1 Edw. VIL. c. 7. 


sh ills 


Appx, and 
ss. 42, 47. 


Ss. 43, 44. 


Rule 7. 


[B. III. 
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upon the policy or on some incorporated document, and is usually 
framed in some short phrase, such as “free from average,” “all 
well in port.” The most important implied warranty is that of 
seaworthiness at the commencement of the voyage or (¢.g., as to 
coaling) of any stage thereof. It is not implied on a time policy, but 
here, if with the privity of the assured the ship is sent to sea in 
an unseaworthy state, the insurer is not liable for any loss attri- 
butable to unseaworthiness. Seaworthiness varies with the nature 
of the cargo, of the voyage, and of the season. The onus lies on 
The defects covered 


by the term warranty may lie in the state of the ship or of the 


the underwriters to prove unseaworthiness. 


stowage of the cargo or in the ship’s papers. 

Duration of Risk.—In a time policy this is expressly provided 
for. The Revenue limits the virtue of a stamp to a year, unless 
there be a continuation clause covering the arrival of the ship later. 
In a voyage policy the normal commencement and termination of 
the risk to ship and goods are set out in the Lloyd’s policy and in 
the code. ‘The risk on freight commences when the goods are 
on board of a general ship, otherwise when the ship sails. The 
voyage clause determines, not only the termini a quo and ad quem, 
but the customary course of sailing (viaggium) ; alteration thereof 
may take place by sailing from or to a different port, by change 
of voyage, or by deviation. The two last differ in this that a 
change of voyage after its commencement is a voluntary desertion 
of the contemplated trip, and discharges the insurer from the date 
when the determination to change is manifested. In deviation the 
course is altered without intention to abandon the voyage. It operates 
discharge at the moment of bifurcation, and it is not mended by 
return to the course. Delay is equivalent to deviation as soon 
as it becomes unreasonable. Deviation and delay are excused in 
various circumstances which are set out on the code. <A touch and 
stay clause permits of modification of the customary route, provided 
the ports are visited in their natural order. 

Loss and Abandonment.—The difficulties which have arisen in 
practice mainly relate to the perils insured against and to construc- 
tive total loss. Perils of the sea denote, not tear and wear, but 
casualties of which sea risk is the proximate cause, occasioning a 


loss which would not have happened in the same way on land. 
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J’tre may be either accidental, or caused by an enemy, or in order to 
prevent capture, or arising from the negligence of the crew or 
others. Jeltison covers all general average losses. Barvatry includes s. 66. 
every wrongful act wilfully committed by the master or crew to 
the prejudice of the owner or charterer, without his connivance. Rule 11. 
All other perils denote perils ejusdem generis. 

The distinction between actual total and constructive total 
loss is plainly set out in the code. The distinction between the 
latter and partial loss ignores the old criterion of what an uninsured &s. 56-60. 
person would have done when faced with the question of abandoning 
or holding on, and fastens on the old alternative of a comparison 
between the expenditure required by the damage done and the 
value of the thing insured after the expenditure had been incurred. 
The rules as to abandonment of the subject matter leave open the g, 62. 
question whether the rights of the insured and the underwriters 
are fixed as at the date of the notice of abandonment, which seems Shepherd, 1881, 


? 


to be the Scots rule, or, according to English practice, only when Blairmore Cow 
ne 
action is raised. 31, Ruys, (1897) 


A partial loss is called a particular average, or for short ans ai 
average loss, and includes also a general average loss. 

General Average Loss.—In supplement to what is enacted in 
the 66th section of the code, the following explanation may be 
hither transferred from the pages in former editions relating to 3, 3, 20 of former 
quasi-contracts. 

The throwing of goods overboard for lightening a ship in 
a storm, and other losses arising in consequence of extraordinary The Bona, (1895) 
sacrifices made or expenses incurred properly, voluntarily, and * * 
successfully for the preservation of ship and cargo, create an Iredale, (1900) 
obligation by the Rhodian law de jactu, or general average, 
which the Romans and other trading nations have made their 
own ; whereby the owners of the ship, freight, and goods saved Anglo- Fi 
and of the things sacrificed, are obliged to contribute towards , [1899] 2 Q.B As 
the said expenses and for the relief of those whose property was (1902]2 KB. 631. 
sacrificed ; so that all may bear proportionally a loss sustained 
for the common safety. In this contribution, according to the 2,s. 4D. (14, 2). 
Roman law, the goods ejected were valued at prime cost, and 
the ship and goods saved at the price they might give at the next Henderson, 


[1896] 1 Q. B. 
port - but the modern rule is that the goods and other interests at 
) 


Simonds, 2 B. 
& C. 805; 
Wavertree, 

(1897] A.C. 373. 


3 D. (eod. t.); 
Shepherd, 
2 C.P.D. 578. 


York-Antwerp 
Rules, Abbott, 
Shipping, 1342. 


Art. 20. 


De Hart, [1903] 
1 K.B. 109. 


Atwood, 

5 Q.B.D. 286; 
Svensden, 10 Ap. 
Cas. at p. 412. 
See Leitrim, 
[1902] P. 256. 


See s. 74. 
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risk and saved, and the things sacrificed, are valued as at the place 
of adjustment—the goods, for example, as at their market price 
there on arrival, or as if they had arrived—whether it be the port 
of destination, or an intermediate port, or the port of lading. 
The ship’s provisions, the value of life, and wearing apparel suffer 
no estimation. A master who has cut his mast, or parted with 
his anchor to save the ship, is entitled to this relief; but if he 
has lost them by the storm the loss falls only on the ship and 
freight. It seems the better opinion that if a ship is intentionally 
run on shore to avoid a worse fate the damage caused is not 
general average. If the ejection does not save the ship, the goods 
preserved from the shipwreck are not liable in contribution ; for 
the sacrifice must have been successful in the sense that the peril 
was overcome, and that the act, whether really the only alter- 
native to a loss or not, was in bond fide so regarded. By the 
later laws of Wisby, ejection might be lawfully made if the master 
and a third part of the mariners judged that measure necessary, 
though the owners of the goods should oppose it, but a council 
of this sort is not now obligatory. Deck cargo, not placed there 
in pursuance of a custom, or of bargain to the contrary, contri- 
butes if saved, but gives no claim, if jettisoned, to its owner 
against those who are liable in the ordinary case for contribution. 
As to the eapenses referred to—which are those laid out in a port 
of refuge—the items of charge allowed depend on the question 
whether they arose out of an original damage, the repair of which 
was a subject of general average, and whether they were disbursed 
for the common benefit. 

Running-Down Clause.—A clause frequently introduced into a 
policy provides for the case of a ship being found liable for damages 
(not exceeding its value) to another ship with which it has been in 
collision. The underwriters engage to pay such proportion of 
three-fourths of the damages as the sum insured bears to the value 
of the ship and freight. It is customary to insure for the rest in 
a special policy. 

Common Memorandum. —This note at the end of a Lloyd’s 
policy frees the underwriters from liability for petty losses. It 
amounts to this, that general average losses are always due ; that goods 
are “free from average,” z.¢., partial losses will not be paid for at all, 
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or none under five or three per cent. (according to the perishable 
nature of the enumerated goods) unless the ship be stranded; and 
that if the ship be stranded, average, i.¢., particular average losses, 
must be paid for, whether caused by the stranding or not. Strand- 
ing denotes a settling down of the ship and interruption of the 
voyage, not taking ground in the ordinary course or mere “touch Further in s. 76. 
and go.” 
Suing and Labouring Clause.—By this clause, which is deemed 
to be supplementary to the contract of insurance, if on account of a 
peril insured against unusual labour and expense are rendered by the 
insured or his servants to prevent a loss for which the underwriters 
would be answerable, the latter must contribute in proportion to 
what they would have had to pay if the detriment had come to 
a head for want of timely care, though there has been no abandon- 
ment, though they have paid for a total loss, and though the subject- 
matter has been warranted free from particular average, either Further ins. 78. 
wholly or under a certain percentage. 
Subrogation.—In order to minimise the insurer’s detriment 
where he has paid for a total loss he is entitled to take over the in- 
terest of the assured in what may remain of the subject-matter 
paid for, with all the rights and remedies of the latter. If he pays 
for a partial loss he is only subrogated to these rights and remedies s. 79. 
in so far as the assured has been indemnified by him. 
Premium.—This is assumed to have been paid at the date of the 
policy, but is in practice only passed into account between broker 
and underwriters. Taking it as paid it may have to be returned. ss. 82-85. 
This occurs where no risk has been run, but the risk is usually s. 84). 
indivisible, and no apportionment is made of the premium if the 
hazard has once begun, however soon it is cut short. If the risk s. s4@, 3). 
is illegal, and both parties were not ignorant justifiably of the 
illegality, potior est conditio possidentis. If a misrepresentation has 
been made innocently the premium is returnable ; if fraudulently, 
it is not. In a case of “short interest ”—where part only of a 
contemplated cargo has been put on board—the premium applicable s.84@) @ ()). 
to the balance must be returned. 
Miscellaneous.—The signification of the technical terms—“ lost s. 6; rules 1, 3. 
or not lost”; “at and from”; “p. p. i.” (policy proof of interest) ; s. 4. 
“one-third new for old”; “pirates”; “thieves” ; “arrests, &c., of Rules #10. 


Rules 15-17 ; 5. 


Ss. 29, 4. 


B. Pr. 464; 
1 B.C. 645; 
Arnould, p. 1. 


Rodocanachi, 
1873, L.R. 
9 C.P. 518. 


Quebec Co., 1870, 
L.R. 3 P.C. 234; 
Schloss, [1906] 

2 K.B. 665. 


109) 
ry) 
S 
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: aN 
kings, princes, and people” ; “ship” ; “freight” ; “ goods” ; “safely 
landed” ; “ship or ships”; “without benefit of salvage ”—must be 
sought in the code, the rules, and treatises. 


6 Epw. VII, C. 41 


An Act to codify the Law relating to Marine Insurance— 
[21st December 1906. ] 


Be it enacted by the King’s most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament assembled, and by the 
authority of the same, as follows :— 


Marine Insurance 


1, Marine Insurance defined.—A contract of marine insurance 
is a contract whereby the insurer undertakes to indemnify the 
assured, in manner and to the extent thereby agreed, against marine 
losses, that is to say, the losses incident to marine adventure. 

2. Mixed Sea and Land Risks.—(1.) A contract of marine insur- 
ance may, by its express terms, or by usage of trade, be extended 
so as to protect the assured against losses on inland waters or on 
any land risk which may be incidental to any sea voyage. 

(2.) Where a ship in course of building, or the launch of a ship, 
or any adventure analogous to a marine adventure, is covered by a 
policy in the form of a marine policy, the provisions of this Act, 
in so far as applicable, shall apply thereto ; but, except as by this 
section provided, nothing in this Act shall alter or affect any rule 
of law applicable to any contract of insurance other than a contract 
of marine insurance as by this Act defined. 

3. Marine Adventure and Maritime Perils defined. —(1.) Subject 
to the provisions of this Act, every lawful marine adventure may 
be the subject of a contract of marine insurance. 

(2.) In particular there is a marine adventure where— 

(a.) Any ship goods or other moyeables are exposed to maritime 

perils. Such property is in this Act referred to as “ insur- 
able property ” ; 
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(>.) The earning or acquisition of any freight, passage money, Rankin, LR. 
commission, profit, or other pecuniary benefit, or the Moran, 51905) 
security for any advances, loan, or disbursements, is aan 
endangered by the exposure of insurable property to 
maritime perils ; 

(c.) Any liability to a third party may be incurred by the owner Cunard Co, 
of, or other person interested in or responsible for, insur- Le 
able property, by reason of maritime perils. 

“Maritime perils” means the perils consequent on, or incidental S. 55, rules 723 

to, the navigation of the sea, that is to say, perils of the seas, fire, 1 BC. 652.7. 
war perils, pirates, rovers, thieves, captures, seizures, restraints, 

and detainments of princes and peoples, jettisons, barratry, and 

any other perils, either of the like kind or which may be designated 

by the policy. 


Insurable Interest 


4. Avoidance of Wagering or Gaming Contracts.—(1.) Every Penalisea, 
9 Edw. V1L.e. 12, 
contract of marine insurance by way of gaming or wagering is void. sup. p. 469. 
ames 


(2.) A contract of marine insurance is deemed to be a gaming or peo. 
v4 une 


wagering contract— (H.L.) 
(a.) Where the assured has not an insurable interest as Belinea’ See. Anderson 
876 £ 7 


by this Act, and the contract is entered into with no 
expectation of acquiring such an interest ; or 

(b.) Where the policy is made “interest or no interest,” or Reproducing 

“without further proof of interest than the policy itself,” herein repealed: 
or “without benefit of salvage to the insurer,” or subject 
to any other like term : 

Provided that, where there is no possibility of salvage, a policy Wilson, LAB. 
may be effected without benefit of salvage to the insurer. 

5. Insurable Interest defined.—(1.) Subject to the provisions of 
this Act, every person has an insurable interest who is interested 
in a marine adventure. 

(2.) In particular a person is interested in a marine adventure eee B.&P. 
where he stands in any legal or equitable relation to the adventure Alston, 2 Pat. 
or to any insurable property at risk therein, in consequence of which 
he may benefit by the safety or due arrival of insurable property, 
or may be prejudiced by its loss, or by damage thereto, or by the 
detention thereof, or may incur liability in respect thereof. 


Anderson, sip. ; 
Colonial Co., 
12 A.C, 128. 


Rule 1, anf. 
p. 501. 


Anderson, sup. 


Lucena, swp. ; 
Smith, 7 Mar. 
1809, F.C. 


Be Br.505;; 
s.62(9) ; Craigie, 
7 June, 1810, 
F.C.; Maritime 
Ins. Co., [1901] 
2 K.B. 912. 


Sup. p. 464. 


Sup. pp. 459, 464. 


Allison, 1876, 
1 A.C. 209. 


Of. s. 16. 


Inf. p. 458. 
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6. When Interest must Attach. —(1.) The assured must be 
interested in the subject-matter insured at the time of the loss 
though he need not be interested when the insurance is effected : 

Provided that where the subject-matter is insured “lost or not 
lost,” the assured may recover although he may not have acquired 
his interest until after the loss, unless at the time of effecting the 
contract of insurance the assured was aware of the loss, and the 
insurer was not. 

(2.) Where the assured has no interest at the time of the loss, 
he cannot acquire interest by any act or election after he is aware 
of the loss. 

7. Defeasible or Contingent Interest.—(1.) A defeasible interest 
is insurable, as also is a contingent interest. 

(2.) In particular, where the buyer of goods has insured them, 
he has an insurable interest, notwithstanding that he might, at his 
election, have rejected the goods, or have treated them as at the 
seller’s risk, by reason of the latter’s delay in making delivery or 
otherwise. 

8. Partial Interest.— A partial interest of any nature is 
insurable. 

9. Re-insurance.—(1.) The insurer under a contract of marine 
insurance has an insurable interest in his risk, and may re-insure 
in respect of it. 

(2.) Unless the policy otherwise provides, the original assured 
has no right or interest in respect of such re-insurance. 

10. Bottomry.—The lender of money on bottomry or respon- 
dentia has an insurable interest in respect of the loan. 

11. Master’s and Seamen’s Wages.—The master or any member 
of the crew of a ship has an insurable interest in respect of his wages. 

12. Advance Freight,—In the case of advance freight, the person 
advancing the freight has an insurable interest, in so far as such 
freight is not repayable in case of loss. 

13. Charges of Insurance.—The assured has an insurable interest 
in the charges of any insurance which he may effect. 

14, Quantum of Interest.—(1.) Where the subject-matter insured 
is mortgaged, the mortgagor has an insurable interest in the full 
value thereof, and the mortgagee has an insurable interest in respect 
of any sum due or to become due under the mortgage. 
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(2.) A mortgagee, consignee, or other person having an interest Ebsworth, L.R. 
in the subject-matter insured may insure on behalf and for the Ze 
benefit of other persons interested as well as for his own benefit. 

(3.) The owner of insurable property has an insurable interest 
in respect of the full value thereof, notwithstanding that some third smith, 1849, 
person may have agreed, or be liable, to indemnify him in case ie 
of loss. 

15. Assignment of Interest. — Where the assured assigns or 
otherwise parts with his interest in the subject-matter insured, he 
does not thereby transfer to the assignee his rights under the con- Cf. ss. 50,51. 
tract of insurance, unless there be an express or implied agreement 
with the assignee to that effect. 

But the provisions of this section do not affect a transmission 


of interest by operation of law. 


Insurable Value 


16. Measure of Insurable Value.—Subject to any express pro- 
vision or valuation in the. policy, the insurable value of the subject- 
matter insured must be ascertained as follows :— 
(1.) In insurance on ship, the insurable value is the value, at the 
commencement of the risk, of the ship, including her out- 
fit, provisions and stores for the officers and crew, money 
advanced for seamen’s wages, and other disbursements Moran, sup. 
(if any) incurred to make the ship fit for the voyage or 
adventure contemplated by the policy, plus the charges 
of insurance upon the whole : 
The insurable value, in the case of a steamship, includes 
also the machinery, boilers, and coals and engine stores Hogarth oy 
if owned by the assured, and, in the case of a ship engaged 
in a special trade, the ordinary fittings requisite for that 
trade : 


(2.) In insurance on freight, whether paid in advance or other- U-S. Shipping 
Co., [1907] 

wise, the insurable value is the gross amount of the freight 1 KB. 259. 
at the risk of the assured, plus the charges of insurance : 

(3.) In insurance on goods or merchandise, the insurable value Usher, 12 East, 

639 ; Langhorn, 

is the prime cost of the property insured, plus the expenses 4 Taunt. 511. 
of and incidental to shipping and the charges of insurance 


upon the whole : 
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(4.) In insurance on any other subject-matter, the insurable 
value is the amount at the risk of the assured when the 
policy attaches, plus the charges of insurance. 


Disclosure and Representations 


B. Pr. 491; 17. Insurance is uberrimae fidei.—A contract of marine insurance 
Carter,3 Burr. . - i 
at p. 1910. is a contract based upon the utmost good faith, and, if the utmost 


good faith be not observed by either party, the contract may be 
avoided by the other party. 
Smith, 5 Pat. 18. Disclosure by Assured.—(1.) Subject to the provisions of this 
248 ; Morison, 


18 a ey section, the assured must disclose to the insurer, before the contract is 
Be 5 utehnin- 


son, 1876, 3B. concluded, every material circumstance which is known to the assured, 
a5 »U, OOD. c m : % 
and the assured is deemed to know every circumstance which, in the 
ordinary course of business, ought to be known by him. If the assured 


fails to make such disclosure, the insurer may avoid the contract. 


Reid, 4 Dow, 97; (2.) Every circumstance is material which would influence the 
Blackburn, 1887, , A ; z é : 
12 A.O. 531. judgment of a prudent insurer in fixing the premium, or determin- 


ing whether he will take the risk. 


(3.) In the absence of inquiry the following circumstances need 
not be disclosed, namely :— 


Garter, sup. (a.) Any circumstance which diminishes the risk ; 

(0.) Any circumstance which is known or presumed to be known 
Thomson, to the insurer. The insurer is presumed to know matters of 
2 Pat. 592. 


common notoriety or knowledge, and matters which an 
insurer in the ordinary course of his business, as such, ought 
to know ; 


(c.) Any circumstance as to which information is waived by the 
insurer ; 


Carter, sup. 


oe (d.) Any circumstance which it is superfluous to disclose by 

ee 1911 reason of any express or implied warranty. 

Smith, 5Pat.229.  (4.) Whether any particular circumstance, which is not disclosed, 
be material or not is, in each case, a question of fact. 

Reid, sup. (5.) The term “circumstance” includes any communication 


made to, or information received by, the assured. 
19. Disclosure by Agent effecting Insurance.—Subject to the 
provisions of the preceding section as to circumstances which need 
not be disclosed, where an insurance is effected for the assured by 


Baker, 1856, an agent, the agent must disclose to the insurer— 
18 D. 691 5 
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(a.) Every material circumstance which is known to himself, Harvey, 1883, 
R. 680; 
and an agent to insure is deemed to know every circum- Blackburn, sup. 
names 
stance which in the ordinary course of business ought to Mersey Co 
une lJ 
be known by, or to have been communicated to, him; and G&L.) 
(0.) Every material circumstance which the assured is une Ibid. ; Stone, 
: : 1849, 11 D. 1041 ; 
to disclose, unless it come to his knowledge too late to Cory, 1 .R. 
: i 7 Q:B. 304. 
communicate it to the agent. 
20. Representations pending Negotiation of Contract. —(1. ) Every B. Pr. 473-43 
1 B.C. 665; 
material representation made by the assured or his agent to the fonides Lor. 
B. 674 
insurer during the negotiations for the contract, and before the 
contract is concluded, must be true. If it be untrue the insurer 
may avoid the contract. 

(2.) A representation is material which would influence the Harvey, sup. 
Arnot, 5 Dow, 
judgment of a prudent insurer in fixing the premium, or determin- 274. 
ing whether he will take the risk. 

(3.) A representation may be either a representation as to a 
matter of fact, or as to a matter of expectation or belief. 

(4.) A representation as to a matter of fact is true, if it be sub- Pawson, 

2 Cowp. 785. 
stantially correct, that is to say, if the difference between what is 
represented and what is actually correct would not be considered 
material by a prudent insurer. 

(5.) A representation as to a matter of expectation or belief Brine, 4 Taunt. 
é 867; Anderson, 
is true if it be made in good faith. LR. 7 OP. 65. 

(6.) A representation may be withdrawn or corrected before amould,s. 561. 
the contract is concluded. 


(7.) Whether a particular representation be material or not is, rbid. s. 547. 


in each case, a question of fact. 
21. When Contract is deemed to be Concluded. contract of s. 89; Tonides, 

sup.; Mackay, 

marine insurance is deemed to be concluded when the proposal oe 675; 
ory, sup. 

of the assured is accepted by the insurer, whether the policy be 

then issued or not ; and for the purpose of showing when the pro- 

posal was accepted, reference may be made to the slip or covering 

note or other customary memorandum of the contract, although it 


be unstamped. 


The Policy 


22. Contract must be embodied in Policy.—Subject tot he pro- Sup.p. 46s. 
Genforsikrings 


visions of any statute, a contract of marine insurance is inadmissible os (ony 


28 Geo. III. c. 56, 

repealed. 

yeahs in Arn. 
224, 

Symers, 1846, 

9 D. 168. 

sachs, 2. 


Ss. 25, 42 seq. 


Ss. 27 seq. 

S. 24. 

Boston Co., 
{1906] A.C. 336. 


Marine Mutual, 
43 L.T. 441 


yser, [1896] 
iDB . 135. 


B. Pr. 471. 


Lidgett, L.R. 
5.C.P. 190. 


54-5 Vc. 39; S. 93. 
S. 11 thereof. 
. 470. 


B. Pr. 470; 
1 B.C. 652. 


Sup. p 


Mackenzie, 
1 Ex. D. 36. 


Allison, 1 App. 
Cas. 209. 


Mackenzie, swp. 
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in evidence unless it is embodied in a marine policy in accordance 
with this Act. 
the time when the contract is concluded, or afterwards. 


23. What Policy must Specify.—A marine policy must specify— 


The policy may be executed and issued either at 


(1.) The name of the assured, or of some person who effects the 
insurance on his behalf : 

(2.) The subject-matter insured and the risk insured against : 

(3.) The voyage, or period of time, or both, as the case may be, 
covered by the insurance : . 

(4.) The sum or sums insured : 

(5.) The name or names of the insurers. 

24. Signature of Insurer. 


(1.) A marine policy must be signed 
by or on behalf of the insurer, provided that in the case of a corpora- 
tion the corporate seal may be sufficient, but nothing in this section 
shall be construed as requiring the subscription of a corporation to 
be under seal. 

(2.) Where a policy is subscribed by or on behalf of two or more 
insurers, each subscription, unless the contrary be expressed, con- 
stitutes a distinct contract with the assured. 

25. Voyage and Time Policies.—(1.) Where the contract is to 
insure the subject-matter at and from, or from one place to another 
or others, the policy is called a “voyage policy,” and where the 
contract is to insure the subject-matter for a definite period of time 
the policy is called a “time policy.” <A contract for both voyage 
and time may be included in the same policy. 

(2.) Subject to the provisions of section eleven of the Finance 
Act, 1901 (1 Edw. VII. ¢. 7), a time policy which is made for any 
time exceeding twelve months is invalid. 

26. Designation of Subject-Matter. —(1.) The subject-matter 
insured must be designated in a marine policy with reasonable 
certainty. 

(2.) The nature and extent of the interest of the assured in the 
subject-matter insured need not be specified in the policy. 

(3.) Where the policy designates the subject-matter insured in 
general terms, it shall be construed to apply to the interest intended 
by the assured to be covered. 

(4.) In the application of this section regard shall be had to any 
usage regulating the designation of the subject-matter insured. , 
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27. Valued Policy.—(1.) A policy may be either valued or B, Pr, 482-5; 
unvalued. BOS 

(2.) A valued policy is a policy which specifies the agreed value wilson, 
of the subject-matter insured. 5B. &S. 354. 

(3.) Subject to the provisions of this Act, and in the absence of Muirhead, 1894, 
fraud, the value fixed by the policy is, as between the insurer and Sr i, 
assured, conclusive of the insurable value of the subject intended to 3 ee wea Pat. 
be insured, whether the loss be total or partial. 

(4.) Unless the policy otherwise provides, the value fixed by the ng 
policy is not conclusive for the purpose of determining whether 
there has been a constructive total loss. 

28. Unvalued Policy.—An unvalued policy is a policy which 
does not specify the value of the subject-matter insured, but, subject 
to the limit of the sum insured, leaves the insurable value to be 
subsequently ascertained, in the manner herein-before specified. S. 16. 

29. Floating Policy by Ship or Ships.—(1.) A floating policy is valde, E 
a policy which describes the insurance in general terms, and leaves Davies, (1891) 
the name of the ship or ships and other particulars to be defined by 
subsequent declaration. 

(2.) The subsequent declaration or declarations may be made by 
indorsement on the policy, or in other customary manner. 

(3.) Unless the policy otherwise provides, the declarations must Stephens LR, 
be made in the order of dispatch or shipment. They must, in the pas inv. 
case of goods, comprise all consignments within the terms of the 
policy, and the value of the goods or other property must be 
honestly stated, but an omission or erroneous declaration may be Robinson, 
rectified even after loss or arrival, provided the omission or declara- 
tion was made in good faith. 

(4.) Unless the policy otherwise provides, where a declaration of Gledstanes,_ 
value is not made until after notice of loss or arrival, the policy 
must be treated as an unvalued policy as regards the subject-matter 
of that declaration. 

30. Construction of Terms in Policy.—(1.) A policy may be in Appx. hereto. 
the form in the First Schedule to this Act. 

(2.) Subject to the provisions of this Act, and unless the con- Imj.p.501. 
text of the policy otherwise requires, the terms and expressions 
mentioned in the First Schedule to this Act shall be construed as 
having the scope and meaning in that schedule assigned to them. 

31 
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Cf. p. 362, 31. Premium to be arranged. —(1.) Where an insurance is 
effected at a premium to be arranged, and no arrangement is made, 
a reasonable premium is payable. 

P,88.45,46,48;  (2.) Where an insurance is effected on the terms that an addi- 

(1905) 1 K.B. 367. tional premium is to be arranged in a given event, and that event 
happens but no arrangement is made, then a reasonable additional 


premium is payable. 


Double Insurance 


N. B. & M. Ins. 32. Double Insurance.—(1.) Where two or more policies are 
Sa; 583." Sseffected by or on behalf of the assured on the same adventure and 
interest or any part thereof, and the sums insured exceed the 
indemnity allowed by this Act, the assured is said to be over- 
insured by double insurance. 
(2.) Where the assured is over-insured by double insurance— 
Noviby, 1. W- Bl. (a.) The assured, unless the policy otherwise provides, may 


claim payment from the insurers in such order as he may 
think fit, provided that he is not entitled to receive any 
sum in excess of the indemnity allowed by this Act ; 

Bruce, 1 H.& C. (b.) Where the policy under which the assured claims is a valued 
policy, the assured must give credit as against the valua- 
tion for any sum received by him under any other policy 
without regard to the actual value of the subject-matter 
insured ; 

(c.) Where the policy under which the assured claims is an 
unvalued policy he must give credit, as against the full 
insurable value, for any sum received by him under any 
other policy ; 

Further, s. 80. (d.) Where the assured receives any sum in excess of the 
indemnity allowed by this Act, he is deemed to hold such 
sum in trust for the insurers, according to their right of 
contribution among themselves. 


Warranties, ke. 


B, Pr. 405 seq. 33. Nature of Warranty.—(1.) A warranty, in the following 
WU, 0025 . . . 

Arnould, sections relating to warranti ‘ romi . . 7 4 
a. © g arranties, means a promissory warranty, that 


is to say, a warranty by which the assured undertakes that some 
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particular thing shall or shall not be done, or that some condition 
shall be fulfilled, or whereby he affirms or negatives the existence 
of a particular state of facts. 
(2.) A warranty may be express or implied. Ibid. 
(3.) A warranty, as above defined, is a condition which must be Pawson, 2 Cowp. 


exactly complied with, whether it be material to the risk or not. 1T-R.343; and 
see Newcastle 


If it be not so complied with, then, subject to any express provision ze cae 
in the policy, the insurer is discharged from liability as from the 

date of the breach of warranty, but without prejudice to any 
liability incurred by him before that date. 

34. When Breach of Warranty excused.—(1.) Non-compliance Baines, 10 Exch. 
with a warranty is excused when, by reason of a change of circum- 
stances, the warranty ceases to be applicable to the circumstances Antould, p. 788. 
of the contract, or when compliance with the warranty is rendered 
unlawful by any subsequent law. 

(2.) Where a warranty is broken, the assured cannot avail him- 
self of the defence that the breach has been remedied, and the De Hann, sup.; 
warranty complied with, before loss. Gusher tne f 

(3.) A breach of warranty may be waived by the insurer. 

35. Express Warranties.—(1.) An express warranty may be in Binvell, 1884, 
any form of words from which the intention to warrant is to be 
inferred. 

(2.) An express warranty must be included in, or written upon, 
the policy, or must be contained in some document incorporated by Amouig, p. 781. 
reference into the policy. 

(3.) An express warranty does not exclude an implied warranty, 
unless it be inconsistent therewith. Quebec Ins. Co. 

36. Warranty of Neutrality.—(1.) Where insurable property, 
whether ship or goods, is expressly warranted neutral, there is an ave Dougl. 
implied condition that the property shall have a neutral character — 
at the commencement of the risk, and that, so far as the assured 
can control the matter, its neutral character shall be preserved 
during the risk. 

(2.) Where a ship is expressly warranted “neutral” there is also 
an implied condition that, so far as the assured can control the See Rich, 7'T.R. 


; Baring, 


matter, she shall be properly documented, that is to say, that she 7 Bat 308 


shall carry the necessary papers to establish her neutrality, and that a Li Amould, 
she shall not falsify or suppress her papers, or use simulated papers. 


Blackhurst, 
3 DR. 3 


Robinson, 5 Pat. 
698; Parker, 
3 Dow, 23. 


Quebec Ins. Co., 
sup. 


Vortigern, [1899] 
P.140; Greenock 
Co., [1903] 
DK. B00l« 


Arnould, p. 871 
seq. 


Kenneth, 1883, 
10 R. 547. 


Koebel, 17 O.B. 
N.S. 71. 


Arnould, p. 874. 
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If any loss occurs through breach of this condition, the insurer may 
avoid the contract. 

37. No implied Warranty of Nationality.—There is no implied 
warranty as to the nationality of a ship, or that her nationality 
shall not be changed during the risk. 

38. Warranty of Good Safety. — Where the subject-matter 
insured is warranted “well” or “in good safety” on a particular 
day, it is sufficient if it be safe at any time during that day. 

39. Warranty of Seaworthiness of Ship. —(1.) In a voyage 
policy there is an implied warranty that at the commencement 
of the voyage the ship shall be seaworthy for the purpose of the 
particular adventure insured. 

(2.) Where the policy attaches while the ship is in port, there is 
also an implied warranty that she shall, at the commencement of 
the risk, be reasonably fit to encounter the ordinary perils of 
the port. 

(3.) Where the policy relates to a voyage which is performed 
in different stages, during which the ship requires different kinds 
of or further preparation or equipment, there is an implied warranty 
that at the commencement of each stage the ship is seaworthy in 
respect of such preparation or equipment for the purposes of that. 
stage. 

(4.) A ship is deemed to be seaworthy when she is reasonably 
fit in all respects to encounter the ordinary perils of the seas of the 
adventure insured. 

(5.) In a time policy there is no implied warranty that the ship 
shall be seaworthy at any stage of the adventure, but where, with 
the privity of the assured, the ship is sent to sea in an unsea- 
worthy state, the insurer is not liable for any loss attributable to 
unseaworthiness. 

40. No implied Warranty that Goods are Seaworthy.—(1.) In 
a policy on goods or other moveables there is no implied warranty 
that the goods or moveables are seaworthy. 

(2.) In a voyage policy on goods or other moveables there is an 
implied warranty that at the commencement of the voyage the ship 
is not only seaworthy as a ship, but also that she is reasonably fit. 
to carry the goods or other moveables to the destination contem- 
plated by the policy. 
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41. Warranty of Legality.—There is an implied warranty that Cunard, E. B. & 
the adventure insured is a lawful one, and that, so far as the assured LRA ee 
can control the matter, the adventure shall be carried out in a 


lawful manner. 


The Voyage 


42. Implied Condition as to Commencement of Risk.—(1.) Rules 2-5, inf. 
Where the subject-matter is insured by a voyage policy “at and i 
from” or “from” a particular place, it is not necessary that the 
ship should be at that place when the contract is concluded, but 
there is an implied condition that the adventure shall be commenced Maritime Ins. 
within a reasonable time, and that if the adventure be not so S1eB. a2 
commenced the insurer may avoid the contract. 

(2.) The implied condition may be negatived by showing that see De Wolf, 
the delay was caused by circumstances known to the insurer before enol a 
the contract was concluded, or by showing that he waived the 
condition. 

43, Alteration of Port of Departure.—Where the place of Way,2T.R. 30. 
departure is specified by the policy, and the ship instead of sailing 
from that place sails from any other place, the risk does not attach. 

44, Sailing for Different Destination. — Where the destination g, 45; simon, 
is specified in the policy, and the ship, instead of sailing for that ce 
destination, sails for any other destination, the risk does not attach. 

45. Change of Voyage.—(1.) Where, after the commencement Maritime Ins. 

Co.; Simon, sp.; 
of the risk, the destination of the ship is voluntarily changed from Woolridge, 
the destination contemplated by the policy, there is said to be a mee 
change of voyage. 

(2.) Unless the policy otherwise provides, where there is a change Tasker, j Bien, 
of voyage, the insurer is discharged from liability as from the time 18h. Ap. 1i7. ” 
of change, that is to say, as from the time when the determination 
to change it is manifested ; and it is immaterial that the ship may 
not in fact have left the course of voyage contemplated by the 
policy when the loss occurs. 


46, Deviation. —(1.) Where a ship, without lawful excuse, Arn pp, 493 seg. 5 
deviates from the voyage contemplated by the policy, the insurer ae Hyderabad 
is discharged from liability as from the time of deviation, and it is 2 Q’B. 530. 


immaterial that the ship may have regained her route before any 


loss occurs. 


Elliot, 2 Pat. 411. 


See Middlewood, 
WateR 162) 
Laird, 3 Pai. 
232, 443. 


Thellusson, 
1 Dougl. 361. 


Clason, 6 T.R. 
533 1. 


Beatson, 6 T.R. 
531; Marsden, 
3 East, 572. 


Clason, sup. 


African 
Merchants, 
L.R. 8 Ex. 154. 


Hyderabad Co., 
Sup. 

Smith, 2 Dow, 
538. 


Bouillon, 15 C.B. 
N.S. 113. 


Grahame, 
2 Pat. 244. 
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(2.) There is a deviation from the voyage contemplated by the 
policy— 

(a.) Where the course of the voyage is specifically designated by 

the policy, and that course is departed from ; or 

(v.) Where the course of the voyage is not specifically designated 

by the policy, but the usual and customary course is 
departed from. 

(3.) The intention to deviate is immaterial; there must be a 
deviation in fact to discharge the insurer from his liability under 
the contract. 

47. Several Ports of Discharge.—(1.) Where several ports of 
discharge are specified by the policy, the ship may proceed to all 
or any of them, but, in the absence of any usage or sufficient cause: 
to the contrary, she must proceed to them, or such of them as she 
goes to, in the order designated by the policy. 
there is a deviation. 

(2.) Where the policy is to “ports of discharge,” within a given 
area, which are not named, the ship must, in the absence of any 
usage or sufficient cause to the contrary, proceed to them, or such 
of them as she goes to, in their geographical order. If she does not 
there is a deviation. 

48. Delay in Voyage.—In the case of a voyage policy, the 
adventure insured must be prosecuted throughout its course with 
reasonable despatch, and, if without lawful excuse it is not so 
prosecuted, the insurer is discharged from liability as from the time 
when the delay became unreasonable. 

49. Excuses for Deviation or Delay.—(1.) Deviation or delay in 
prosecuting the voyage contemplated by the policy is excused— 

(a.) Where authorised by any special term in the policy ; or 

(0.) Where caused by circumstances beyond the control of the 

master and his employer ; or 

(c.) Where reasonably necessary in order to comply with an 

express or implied warranty ; or 

(d.) Where reasonably necessary for the safety of the ship or 

subject-matter insured ; or 

(e.) For the purpose of saving human life, or aiding a ship in 

distress where human life may be in danger ; or 

(f.) Where reasonably necessary for the purpose of obtaining 


If she does not 
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medical or surgical aid for any person on board the 
ship; or 
(g-) Where caused by the barratrous conduct of the master or Ross, 4T.R. 33. 
crew, if barratry be one of the perils insured against. 
(2.) When the cause excusing the deviation or delay ceases to Delaney, 
operate, the ship must resume her course, and prosecute her voyage, ei 
with reasonable despatch. 


Assignment of Policy 


50. When and how Policy is Assignable. (1.) A marine policy g.15; Lioya, 


. : ; 3 aoe . " LR.7 Q.B, 299; 
is assignable unless it contains terms expressly prohibiting assign- Swan, [1907] 
: ‘ F 1K.B. 116. 

ment. It may be assigned either before or after loss. 

(2.) Where a marine policy has been assigned so as to pass the 
beneficial interest in such policy, the assignee of the policy is 31-2 V.c. 86,s.1, 

: 5 ‘ . repealed by this 
entitled to sue thereon in his own name; and the defendant is Act. 
entitled to make any defence arising out of the contract which he 
would have been entitled to make if the action had been brought 
in the name of the person by or on behalf of whom the policy was Peilas, 


5 O.P.D. 34. 
effected. 


(3.) A marine policy may be assigned by indorsement thereon 31-2 V. ¢. 86,8: 2 
repealed. 


or in other customary manner. 

51. Assured who has no Interest cannot Assign.—Where the North of | 
assured has parted with or lost his interest in the subject-matter L.R- 10 QB. 349. 
insured, and has not, before or at the time of so doing, expressly or 
impliedly agreed to assign the policy, any subsequent assignment 
of the policy is inoperative : 

Provided that nothing in this section affects the assignment of Lioya, sup. 


a policy after loss. 


The Premium 


52. When Premium Payable.—Unless otherwise agreed, the x. pr. 490; 
: 3 1 B.C. 648 ; 
duty of the assured or his agent to pay the premium, and the duty Verrier, 29 June, 
2 4 r 809, F.C. ; Scott, 
of the insurer to issue the policy to the assured or his agent, are 1825, 3S. 467. 


concurrent conditions, and the insurer is not bound to issue the 
policy until payment or tender of the premium. 
53. Policy effected through Broker. —(1.) Unless otherwise power,10B. 0, 


r F z 340; Universo 
agreed, where a marine policy is effected on behalf of the assured 6o.; (1897) 
2 QB. 93. 
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by a broker, the broker is directly responsible to the insurer for 
the premium, and the insurer is directly responsible to the assured 
for the amount which may be payable in respect of losses, or in 
respect of returnable premium, 

Wilmot, 1841, (2.) Unless otherwise agreed, the broker has, as against the 


3D. 815 


Gairdner, 1858, assured, a lien upon the policy for the amount of the premium 
- 009 5 


PLD sek: Picker, and his charges in respect of effecting the policy; and, where he 

1878, 4 Ap. Cas.-l. has dealt with the person who employs him as a principal, he has 
also a lien on the policy in respect of any balance on any insur- 
ance account which may be due to him from such person, unless 
when the debt was incurred he had reason to believe that such 
person was only an agent. 

tine’ in Arn. 54, Effect of Receipt on Policy.— Where a marine policy effected 
on behalf of the assured by a broker acknowledges the receipt of 
the premium, such acknowledgment is, in the absence of fraud, 
conclusive as between the insurer and the assured, but not as 
between the insurer and broker. 


Loss and .4bandonment 


es 55. Included and Excluded Losses. —(1.) Subject to the provisions 

ees of this Act, and unless the policy otherwise provides, the insurer is 

A.C. 462. liable for any loss proximately caused by a peril insured against, 
but, subject as aforesaid, he is not liable for any loss which is not 
proximately caused by a peril insured against. 


(2.) In particular, — 


Pandey 696) (a.) Use BSUS is not liable for any loss attributable to the 

Mar. 2 wilful eo SunmeNe) of the assured, but, unless the policy 

334 i ee otherwise provides, he is liable for any loss proximately 
caused by a peril insured against, even though the loss 
would not have happened but for the misconduct or 
negligence of the master or crew; 

eae atk (0.) Unless the policy otherwise provides, the insurer on ship 

4 oF es or goods is not liable for any loss proximately caused 

396. by delay, although the delay be caused by a peril insured 
against ; 

Thames Co. ey (¢.) Wales the pouey, otherwise provides, the insurer is not 

a 12 bp. Cas. able for ordinary wear and tear, ordinary leakage and 
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breakage, inherent vice or nature of the subject-matter 
insured, or for any loss proximately caused by rats or 
vermin, or for any injury to machinery not proximately 
caused by maritime perils. 

56. Partial and Total Loss.—(1.) A loss may be either total or Roux, 3 Bing. 
partial. Any loss other than a total loss, as hereinafter defined, TBC O54. 
is a partial loss. 

(2.) A total loss may be either an actual total loss, or gs. 57,60; B. Pr. 
a constructive total loss. ie 

(3.) Unless a different intention appears from the terms of the Biairmore Co., 
policy, an insurance against total loss includes a constructive, as 5 ae Ss 
well as an actual, total loss. 

(4.) Where the assured brings an action for a total loss and A cyto 
the evidence proves only a partial loss, he may, unless the policy 
otherwise provides, recover for a partial loss. 

(5.) Where goods reach their destination in specie, but by ¢ Spence, L-R. 
reason of obliteration of marks, or otherwise, they are incapable 
of identification, the loss, if any, is partial, and not total. 

57. Actual Total Loss.—(1.) Where the subject-matter insured ee : 
is destroyed, or so damaged as to cease to be a thing of the 1.Q.B. 12 123 ; 
kind insured, or where the assured is irretrievably deprived thereof, 13 Ap. Cas. 160. 
there is an actual total loss. 

(2.) In the case of an actual total loss no notice of abandonment Rankin, L.R. 
need be given. 

58. Missing Ship.— Where the ship concerned in the adventure 


is missing, and after the lapse of a reasonable time no news of 


her has been received, an actual total loss may be presumed. Amould, p. 938. 
59, Effect of Transhipment, &c.—Where, by a peril insured rego 
pp. 253 


against, the voyage is interrupted at an intermediate port or place, Oe nsen, 11 Com, 
under such circumstances as, apart from any special stipulation in 
the contract of affreightment, to justify the master in landing and 
re-shipping the goods or other moveables, or in transhipping them, 
and sending them on to their destination, the liability of the 
insurer continues, notwithstanding the landing or transhipment. 
60. Constructive Total Loss defined.—(1.) Subject to any express B. Pr. 484; 


BG 6545 cf. 


, Man beth, [1908 
provision in the policy, there is a constructive total loss where the pect. 190g] 


subject-matter insured is reasonably abandoned on account of its more Co., sup. 
actual total loss appearing to be unavoidable, or because it could not 
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be preserved from actual total loss without an expenditure which 
would exceed its value when the expenditure had been incurred. 
(2.) In particular, there is a constructive total loss— 

Roux, sup. (i.) Where the assured is deprived of the possession of his 
ship or goods by a peril insured against, and (a) it is 
unlikely that he can recover the ship or goods, as the 
case may be, or (b) the cost of recovering the ship or 
goods, as the case may be, would exceed their value 
when recovered ; or 

Cases in (ii.) In the case of damage to a ship, where she is so damaged 

age by a peril insured against that the cost of repairing the 
damage would exceed the value of the ship when repaired. 

In estimating the cost of repairs, no deduction is to 

Kemp, L.R. be made in respect of general average contributions to 

7a ele those repairs payable by other interests, but account is 

to be taken of the expense of future salvage operations 
and of any future general average contributions to 
which the ship would be liable if repaired ; or 


Rosetto, 11 C.B. (iii.) In the case of damage to goods, where the cost of repairing 

Lk FO 204 i the damage and forwarding the goods to their destination 
would exceed their value on arrival. ; 

Kelonbach, 61. Effect of Constructive Total Loss.—Where there is a con- 


eae structive total loss the assured may either treat the loss as 
a partial loss, or abandon the subject-matter insured to the 
insurer and treat the loss as if it were an actual total loss. 

e a eee 62. Notice of Abandonment.—(1.) Subject to the provisions of 

ane ae this section, where the assured elects to abandon the subject-matter 
insured to the insurer, he must give notice of abandonment. If he 
fails to do so the loss can only be treated as a partial loss. 


¢ Qe ° . By 
Gunie, LR: (2.) Notice of abandonment may be given in writing, or by word 


eee of mouth, or partly in writing and partly by word of mouth, and 
may be given in any terms which indicate the intention of the 
assured to abandon his insured interest in the subject-matter 
insured unconditionally to the insurer. 

py Alneo, (3.) Notice of abandonment must be given with reasonable 


Fleming, sup; diligence after the receipt of reliable information of the loss, but 
ankin, swp. Se 2 a 
where the information is of a doubtful character the assured is 
entitled to a reasonable time to make inquiry. 
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(4.) Where notice of abandonment is properly given, the rights Shephera, 1881, 
of the assured are not prejudiced by the fact that the insurer refuses Baas os 
to accept the abandonment. oe 

(5.) The acceptance of an abandonment may be either express or provincial Ins. 
implied from the conduct of the insurer. The mere silence of the 62’¢/331, 
insurer after notice is not an acceptance. 

(6.) Where notice of abandonment is accepted the abandonment arnouwia, p. 1451. 
is irrevocable. The acceptance of the notice conclusively admits 
liability for the loss and the sufficiency of the notice. 

(7.) Notice of abandonment is unnecessary where, at the time gs. 57; Farn- 
when the assured receives information of the loss, there would be Koltenbeon eae 
no possibility of benefit to the insurer if notice were given to him. 


(8.) Notice of abandonment may be waived by the insurer. Da Cosas 
2 T.R. 407. 
(9.) Where an insurer has re-insured his risk, no notice of Uzieui, 


15 Q.B.D. ll. 
abandonment need be given by him. 


63. Effect of Abandonment.—(1.) Where there is a valid abandon- gs. 79; stewart, 
ment the insurer is entitled to take over the interest of the assured He ine 
in whatever may remain of the subject-matter insured, and all 
proprietary rights incidental thereto. 

(2.) Upon the abandonment of a ship, the insurer thereof is 
entitled to any freight in course of being earned, and which is Rea Tas. Cov. 
earned by. her subsequent to the casualty causing the loss, less 1 Miller, 8 E. & B. 
the expenses of earning it incurred after the casualty ; and, where 
the ship is carrying the owner’s goods, the insurer is entitled to 
a reasonable remuneration for the carriage of them subsequent 


to the casualty causing the loss. 


Partial Losses (including Salvage and General Average and 
Particular Charges) 


64, Particular Average Loss.—(1.) A particular average loss is B. Pr. 459; 
a partial loss of the subject-matter insured, caused by a peril 
insured against, and which is not a general average loss. 
(2.) Expenses incurred by or on behalf of the assured for the Bs. 65 (2); 76(2); 
safety or preservation of the subject-matter insured, other than 
general average and salvage charges, are called particular charges. 
Particular charges are not included in particular average. 


65. Salvage Charges.—(1.) Subject to any express provision in Aitchison, 
: 4 Ap. Cas. 755, 


Aitchison, swp. 
Kennedy, Civil 
Salvage. 


Sup. p. 471; 
Lowndes, 
General 
Average. 
Birkley, 

1 East, 220. 


Svensden 3 
Ocean Co., 
13 Q.B.D. 67, 651. 


Svensden, swp. ; 
10 Ap. Cas. 
404, 415. 


Dickenson, L.R. 
3 C.P. 639. 


Brigella, [1893] 
Pp. 189. 


Ibid. ; Harris, 
L.R. 7 C.P. 481. 


Montgomery, 
[1902] 1 K.B. 734. 
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the policy, salvage charges incurred in preventing a loss by perils 
insured against may be recovered as a loss by those perils. 

(2.) “Salvage charges” means the charges recoverable under 
maritime law by a salvor independently of contract. They do 
not include the expenses of services in the nature of salvage 
rendered by the assured or his agents, or any person employed 
for hire by them, for the purpose of averting a peril insured 
against. Such expenses, where properly incurred, may be recovered 
as particular charges or as a general average loss, according to the 
circumstances under which they were incurred. 

66. General Average Loss. 


(1.) A general average loss is a loss 
caused by or directly consequential on a general average act. It 
includes a general average expenditure as well as a general average 
sacrifice. 

(2.) There is a general average act where any extraordinary 
sacrifice or expenditure is voluntarily and reasonably made or 
incurred in time of peril for the purpose of preserving the 
property imperilled in the common adventure. 

(3.) Where there is a general average loss, the party on whom 
it falls is entitled, subject to the conditions imposed by maritime 
law, to a rateable contribution from the other parties interested, 
and such contribution is called a general average contribution. 

(4.) Subject to any express provision in the policy, where the 
assured has incurred a general average expenditure, he may 
recover from the insurer in respect of the proportion of the loss 
which falls upon him; and, in the case of a general average 
sacrifice, he may recover from the insurer in respect of the whole 
loss without having enforced his right of contribution from the 
other parties lable to contribute. 

(5.) Subject to any express provision in the policy, where the 
assured has paid, or is liable to pay, a general average contribu- 
tion in respect of the subject insured, he may recover therefor 
from the insurer. 

(6.) In the absence of express stipulation, the insurer is not 
liable for any general average loss or contribution where the loss 
was not incurred for the purpose of avoiding, or in connexion 
with the avoidance of, a peril insured against. 


(7.) Where ship, freight, and cargo, or any two of those 
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interests, are owned by the same assured, the liability of the 
insurer in respect of general average losses or contributions is 
to be determined as if those subjects were owned by different 
persons. 


Measure of Indemnity 


67. Extent of Liability of Insurer for Loss. -—(1.) The sum which 
the assured can recover in respect of a loss on a policy by which 
he is insured, in the case of an unvalued policy to the full extent 
of the insurable value, or, in the case of a valued policy to the 
full extent of the value fixed by the policy, is called the measure 
of indemnity. 

(2.) Where there is a loss recoverable under the policy, the 
insurer, or each insurer if there be more than one, is liable for 
such proportion of the measure of indemnity as the amount of 
his subscription bears to the value fixed by the policy in the case 
of a valued policy, or to the insurable value in the case of an 
unvalued policy. 

68. Total Loss,—Subject to the provisions of this Act and to any 
express provision in the policy, where there is a total loss of the 
subject-matter insured,— 

(1.) If the policy be a valued policy, the measure of indemnity s. 27. 

is the sum fixed by the policy : 

(2.) If the policy be an unvalued policy, the measure of indemnity s. 98. 

is the insurable value of the subject-matter insured. 

69. Partial Loss of Ship.—Where a ship is damaged, but is not 
totally lost, the measure of indemnity, subject to any express 
provision in the policy, is as follows :— 

(1.) Where the ship has been repaired, the assured is entitled ee oe re 

to the reasonable cost of the repairs, less the customary [1900] A.C. 6. 
deductions, but not exceeding the sum insured in respect 


> 


of any one casualty : 
(2.) Where the ship has been only partially repaired, the assured 
is entitled to the reasonable cost of such repairs, computed 
as above, and also to be indemnified for the reasonable Stewart, 5 Scott 
depreciation, if any, arising from the unrepaired damage, 
provided that the aggregate amount shall not exceed the 
cost of repairing the whole damage, computed as above : 
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(3.) Where the ship has not been repaired, and has not been 
sold in her damaged state during the risk, the assured 
is entitled to be indemnified for the reasonable deprecia- 
tion arising from the unrepaired damage, but not exceeding 
the reasonable cost of repairing such damage, computed as 
above. 

Main, [1894] 70. Partial Loss of Freight.—Subject to any express provision 

{i907} K'B.258, in the policy, where there is a partial loss of freight, the measure 
of indemnity is such proportion of the sum fixed by the policy 
in the case of a valued policy, or of the insurable value in the 
case of an unvalued policy, as the proportion of freight lost by 
the assured bears to the whole freight at the risk of the assured 
under the policy. 

8. 16. 71. Partial Loss of Goods, Merchandise, &c.— Where there is 
a partial loss of goods, merchandise, or other moveables, the 
measure of indemnity, subject to any express provision in the 
policy, is as follows :— 

(1.) Where part of the goods, merchandise or other moveables 


Lae 2 Burr. insured by a valued policy is totally lost, the measure of 
305); Cator, j ity i i 
Cs indemnity is such proportion of the sum fixed by the policy 


as the insurable value of the part lost bears to the insurable 
value of the whole, ascertained as in the case of an unvalued 
policy : 

ue Lee (2.) Where part of the goods, merchandise or other moveables 
insured by an unvalued policy is totally lost, the measure 
of indemnity is the insurable value of the part lost, 
ascertained as in case of total loss: 


Johnson, 2 East, 5 r : is i 
ee s ae (3.) Wis the whole or Sah part of the goods or merchandise 
65 L.J.Q.B. 156 ; insured has been delivered damaged at its destination, the 
epee, LR. Z 

).P. 427. 


measure of indemnity is such proportion of the sum fixed 
by the policy in the case of a valued policy, or of the insur- 
able value in the case of an unvalued policy, as the difference 
between the gross sound and damaged values at the place 
of arrival bears to the gross sound value : 
aoa Vanes (4.) “Gross value” means the wholesale price, or, if there be 
no such price, the estimated value, with, in either case, 
freight, landing charges, and duty paid beforehand ; pro- 
vided that, in. the case of goods or merchandise custom- 
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arily sold in bond, the bonded price is deemed to be the 
gross value. “Gross proceeds” means the actual price 
obtained at a sale where all charges on sale are paid by 
the sellers. 

72. Apportionment of Valuation.—(1.) Where different SPECIES gs. 16, 71. 

of property are insured under a single valuation, the valuation must 
be apportioned over the different species in proportion to their 
respective insurable values, as in the case of an unvalued policy. 
The insured value of any part of a species is such proportion of 
the total insured value of the same as the insurable value of 
the part bears to the insurable value of the whole, ascertained in 
both cases as provided by this Act. 
_ (2.) Where a valuation has to be apportioned, and particulars 
of the prime cost of each separate species, quality, or description 
of goods cannot be ascertained, the division of the valuation may 
be made over the net arrived sound values of the different species, 
qualities, or descriptions of goods. 

73. General Average Contributions and Salvage Charges.—(1.) 
Subject to any express provision in the policy, where the assured 
has paid, or is liable for, any general average contribution, the 
measure of indemnity is the full amount of such contribution, if 
the subject-matter liable to contribution is insured for its full 
contributory value; but, if such subject-matter be not insured for cas Con 
its full A nibibatony value, or if only part of it be insured, the 8.8 
indemnity payable by the insurer must be reduced in proportion 
to the under insurance, and where there has been a _ particular 
average loss which constitutes a deduction from the contributory 
value, and for which the insurer is liable, that amount must be 
deducted from the insured value in order to ascertain what the 
insurer is liable to contribute. 

(2.) Where the insurer is liable for salvage charges the extent Ivia. 
of his liability must be determined on the like principle. 

74, Liabilities to Third Parties.— Where the assured has effected 51-8 V. 0: 60, 


506 ; M‘Cowan, 
an insurance in express terms against any liability to a third party, Ion, 18 R. HLL. 


Cory, 1860, 
the measure of indemnity, subject to any express provision in the 22D. 955. 
policy, is the amount paid or payable by him to such third party 
in respect of such liability. 


75. General Provisions as to Measure of Indemnity.—(1.) Where 


7C.P. 570; Duff, 


Price, 22 Q.B.D. 
580. 


Le Cheminant, 
4 Taunt. 367, 380. 
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there has been a loss in respect of any subject-matter not expressly 
provided for in the foregoing provisions of this Act, the measure 
of indemnity shall be ascertained, as nearly as may be, in accord- 
ance with those provisions, in so far as applicable to the particular 
case. 

(2.) Nothing in the provisions of this Act relating to the 
measure of indemnity shall affect the rules relating to double insur- 
ance, or prohibit the insurer from disproving interest wholly or 
in part, or from showing that at the time of the loss the whole 
or any part of the subject-matter insured was not at risk under 
the policy. 

76. Particular Average Warranties.—(1.) Where the subject- 
matter insured is warranted free from particular average, the 
assured cannot recover for a loss of part, other than a loss 
incurred by a general average sacrifice, unless the contract con- 
tained in the policy be apportionable; but, if the contract be 
apportionable, the assured may recover for a total loss of any 
apportionable part. 

(2.) Where the subject-matter insured is warranted free from 
particular average, either wholly or under a certain percentage, 
the insurer is nevertheless liable for salvage charges, and for 
particular charges and other expenses properly incurred pursuant 
to the provisions of the suing and labouring clause in order to 
avert a loss insured against. 

(3.) Unless the policy otherwise provides, where the subject- 
matter insured is warranted free from particular average under 
a specified percentage, a general average loss cannot be added 
to a particular average loss to make up the specified percentage. 

(4.) For the purpose of ascertaining whether the specified per- 
centage has been reached, regard shall be had only to the actual 
loss suffered by the subject-matter insured. Particular charges 
and the expenses of and incidental to ascertaining and proving 
the loss must be excluded. 

77. Successive Losses.—(1.) Unless the policy otherwise pro- 
vides, and subject to the provisions of this Act, the insurer is 
liable for successive losses, even though the total amount of such 
losses may exceed the sum insured. 


(2.) Where, under the same policy, a partial loss, which has 
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not been repaired or otherwise made good, is followed by a total 
loss, the assured can only recover in respect of the total loss : 

Provided that nothing in this section shall affect the liability ria. ; s. 78. 
of the insurer under the suing and labouring clause. 

78. Suing and Labouring Clause.—(1.) Where the policy contains Aitchison, 4 Ap. 
a suing and labouring clause, the engagement thereby entered into Kidston, Sup. 5 
is deemed to be supplementary to the contract of insurance, and [1903]2 KB. 511. 
the assured may recover from the insurer any expenses properly 
incurred pursuant to the clause, notwithstanding that the insurer 
may have paid for a total loss, or that the subject-matter may 
have been warranted free from particular average, either wholly 
or under a certain percentage. 

(2.) General average losses and contributions and salvage charges, Ibid. ; ss. 65, 66, 
as defined by this Act, are not recoverable under the suing and 
labouring clause. 

(3.) Expenses incurred for the purpose of averting or diminishing Meyer, 10.P.D. 
any loss not covered by the policy are not recoverable under the - 
suing and labouring clause. 

(4.) It is the duty of the assured and his agents, in all cases, to 
take such measures as may be reasonable for the purpose of averting Curie, LAR, 
or minimising a loss. 


Rights of Insurer on Payment 


79. Right of Subrogation.—(1.) Where the insurer pays for a Bee eee 
total loss, either of the whole, or in the case of goods of any Simpson, ile 
apportionable part, of the subject-matter insured, he thereupon King, 138961 
becomes entitled to take over the interest of the assured in what- Accu ee 
ever may remain of the subject-matter so paid for, and he is thereby 2 KB. B14. 
subrogated to all the rights and remedies of the assured in and in 
respect of that subject-matter as from the time of the casualty 
causing the loss. 

(2.) Subject to the foregoing provisions, where the DS pays 
for a partial loss, he acquires no title to bay subject-matter insured, Simpson, sup, 
or such part of it as may remain, but he is thereupon subrogated p. 4s. 
to all rights and remedies of the assured in and in respect of the 
subject-matter insured as from the time of the casualty causing 


the loss, in so far as the assured has been indemnified, according 


to this Act, by such payment for the loss. x 


Ss. 32, 848 ())s 
Newby, 1 W.B 
416, 


Ibid. 


Sup. p.461 ; s. 27 


B. Pr. 648 ; 
1 B.C. 490; 
ss. 52-3, sup. 


Arn. p. 1527 seq. 
Gorsedd Co., 
§ Com. Co. 413. 


Tyrie, 2 Cowp. 
666 ; Carter, 
3 Burr. 1905. 


Long, I Park, 
197 ; Us Loraine, 
aid. 79 


Elliot, 2 Pat. 411; 
Tyrie; Carter, 
Sup. 
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80. Right of Contribution.—(1.) Where the assured is over- 
insured by double insurance, each insurer is bound, as between 
himself and the other insurers, to contribute rateably to the loss 
in proportion to the amount for which he is liable under his _ 
contract. « 

(2.) If any insurer pays more than his proportion of the loss, 
he is entitled to maintain an action for contribution against the 
other insurers, and is entitled to the like remedies as a surety 
who has paid more than his proportion of the debt. 

81. Effect of Under Insurance.—Where the assured is insured 
for an amount less than the insurable value or, in the case of a 
valued policy, for an amount less than the policy valuation, he is 
deemed to be his own insurer in respect of the uninsured balance. 


Return of Premium 


82. Enforcement of Return.—Where the premium, or a pro- 
portionate part thereof is, by this Act, declared to be returnable,— 

(a.) If already paid, it may be recovered by the assured from 
the insurer ; and 

(b.) If unpaid, it may be retained by the assured or his agent. 

83, Return by Agreement.— Where the policy contains a stipula- 
tion for the return of the premium, or a proportionate part thereof, 
on the happening of a certain event, and that event happens, the 
premium, or, as the case may be, the proportionate part thereof, 
is thereupon returnable to the assured. 

84. Return for Failure of Consideration.—(1.) Where the con- 
sideration for the payment of the premium totally fails, and there 
has been no fraud or illegality on the part of the assured or his 
agents, the premium is thereupon returnable to the assured. 

(2.) Where the consideration for the payment of the premium 
is apportionable and there is a total failure of any apportionable 
part of the consideration, a proportionate part of the premium is, 
under the like conditions, thereupon returnable to the assured. 

(3.) In particular— 

(a.) Where the policy is void, or is avoided by the insurer as 

from the commencement of the risk, the premium is . 
returnable, provided that there has been no fraud or 
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illegality on the part of the assured; but if the risk is 
not apportionable, and has once attached, the premium 
is not returnable : 

(0.) Where the subject-matter insured, or part thereof, has 1 Martin, Shou 
never been imperilled, the premium, or, as the case may 
be, a proportionate part thereof, is returnable : 

Provided that where the subject-matter has been Braafora, 
. P ‘ 7 Q.B.D. 456 
insured “lost or not lost” and has arrived in safety s. 63 rule 1. 
at the time when the contract is concluded, the 
premium is not returnable unless, at such time, the 
‘ insurer knew of the safe arrival ; 

(c.) Where the assured has no insurable interest throughout Lowry, 1 Park, 
the currency of the risk, the premium is returnable, CL 
provided that this rule does not apply to a policy effected 
by way of gaming or wagering ; 

(d.) Where the assured has a defeasible interest which is Arnouid, p. 1519. 
terminated during the currency of the risk, the premium 
is not returnable ; 

(e.) Where the assured has over-insured under an unvalued s. 32; ibid. 
policy, a proportionate part of the premium is returnable ; 

(f.) Subject to the foregoing provisions, where the assured Frisk,8 Mu. & W. 
has over-insured by double insurance, a proportionate part 
of the several premiums is returnable : 

Provided that, if the policies are effected at different Fisk, sup. 
times, and any earlier policy has at any time borne 
the entire risk, or if a claim has been paid on the 
policy in respect of the full sum insured thereby, 
no premium is returnable in respect of that policy, 
and when the double insurance is effected knowingly 
by the assured no premium is returnable. 


Insurance See Lion Assn., 
Batial 12 Q.B.D. 176; 
Marine Assn., 


85. Modification of Act in Case of Mutual Insurance.—(1.) Rpt 
Where two or more persons mutually agree to insure each other i Q.B.D. 722 1. 
against marine losses there is said to be a mutual] insurance. 

(2.) The provisions of this Act relating to the premium do Lion Assn. sup. 


not apply to mutual insurance, but a guarantee, or such other 


500 OF INSURANCE [ B.caat, 


arrangement as may be agreed upon, may be substituted for the 
premium. 
Br. Marine Co., (3.) The provisions of this Act, in so far as they may be 
ee modified by the agreement of the parties, may in the case of 
mutual insurance be modified by the terms of the policies issued 
by the association, or by the rules and regulations of the association. 


Assicur. de (4.) Subject to the exceptions mentioned in this section, the 
Trieste, [1907] ans ‘ a 
2 Q.B. 814. provisions of this Act apply to a mutual insurance. 

Supplemental 
Williams, 86. Ratification by Assured.— Where a contract of marine insur- 
1C.P.D, 157 ; Ee . 
Boston Co,’ ance is in good faith effected by one person on behalf of another, 


the person on whose behalf it is effected may ratify the contract 


even after he is aware of a loss. 
ae pp. 209, 378. 87. Implied Obligations varied by Agreement or Usage,—(1.) 
Go. [1891 Where any right, duty, or lability would arise under a contract 
of marine insurance by implication of law, it may be negatived or 
varied by express agreement, or by usage, if the usage be such 
as to bind both parties to the contract. 

(2.) The provisions of this section extend to any right, duty, 
or liability declared by this Act which may be lawfully modified 
by agreement. 

Sup. p. 378 ; 88. Reasonable Time, &c. a Question of Fact.—Where by this 


Hick, [1893] A.C. : : 
22; Carlton Co, Act any reference is made to reasonable time, reasonable premium, 


[1898] A.C. 486, 
or reasonable diligence, the question what is reasonable is a. 
question of fact. 

8. 2i. 89. Slip as Evidence.—Where there is a duly stamped policy, 
reference may be made, as heretofore, to the slip or covering note,, 
in any legal proceeding. 

90. Interpretation of Terms.—In this Act, unless the context, 
or subject-matter otherwise requires, — 
“ Action” includes counter-claim and set-off : 


Flint, 1B. & Ad. “Freight” includes the profit derivable by a shipowner from 
LR. 7 O.P, 341 ; i a 
LR. 7 OP. Sl the employment of his ship to carry his own goods or 


moveables, as well as freight payable by a third party, 
but does not include passage money : 


See rule 17. “ Moveables” means any moveable tangible property, other 
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than the ship, and includes money, valuable securities, 
and other documents : 
“Policy” means a marine policy. 
91, Savings.—(1.) Nothing in this Act, or in any repeal effected 
thereby, shall affect— 
(a.) The provisions of the Stamp Act, 1891 (54 & 55 Vict. 
c. 39), or any enactment for the time being in force 
relating to the revenue ; 
(0.) The provisions of the Companies Act, 1862 (25 & 26 Vict. Now 8 Edw, VIL 
c. 89), or any enactment amending or substituted for an 
the same ; 
(c.) The provisions of any statute not expressly repealed by 
this Act. 
(2.) The rules of the common law including the law merchant, 
save in so far as they are inconsistent with the express provisions 
of this Act, shall continue to apply to contracts of marine insurance. 
92-3. Repeals and Commencement. 
94, Short Title.—This Act may be cited as the Marine Insurance 


Act, 1906. 


Liules for Construction of Policy 


The following are the rules referred to by this Act for the construction Gee ee 


of a policy in the above or other like form, where the context does not nd. 


otherwise require :-— 


1. Lost or not Lost.—Where the subject-matter is insured “lost Ss. 6, & Qi. 
or not lost,” and the loss has occurred before the contract is con- 2802. 
cluded, the risk attaches, unless at such time the assured was aware 
of the loss and the insurer was not. 

2. From.—Where the subject-matter is insured “from” a Pettigrew, 


3B, & Ad. 514; 


particular place, the risk does not attach until the ship starts Hee a 


on the voyage insured. 
3. At and From (a).—Ship.—Where a ship is insured “at and 


from” a particular place, and she is at that place in good safety 

when the contract is concluded, the risk attaches immediately. Forbes, 1 Park, 
(b.) If she be not at that place when the contract is concluded ae LE, 

the risk attaches as soon as she arrives there in good safety, and, 

unless the policy otherwise provides, it is immaterial that she is 

covered by another policy for a specified time after arrival. 


Cases in Arn 
p. 648. 


Foley, L.R. 
DIG. Pas: 


Swp. p. 4656 


Jones, L.R. 
7 Q.B. 702. 


Houlder, 
17 Q.B.D. 354, 


Glynn, [1893] 
AC. 351. 


‘Thames Oo. ; 
Xantho ; 
Hamilton, 12 Ap. 
Cas. 484, 503, 518. 


Bolivia, [1909] 
1 K.B. 785. 


Taylor, L.R. 
9 Q.B. 546. 


Robinson Co., 
[1905] A.O, 359. 


Brown, 1813, 
1 Dow, 349; 
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(c.) Freight.—Where chartered freight is insured “at and from” 
a particular place, and the ship is at that place in good safety 
when the contract is concluded the risk attaches immediately. If 
she be not there when the contract is concluded, the risk attaches 
as soon as she arrives there in good safety. 

(d.) Where freight, other than chartered freight, is payable with- 
out special conditions and is insured “at and from” a particular 
place, the risk attaches pro ratd as the goods or merchandise are 
shipped ; provided that if there be cargo in readiness which belongs 
to the shipowner, or which some other person has contracted with 
him to ship, the risk attaches as soon as the ship is ready to receive 
such cargo. 

4, From the Loading thereof.—Where goods or other moveables. 
are insured “from the loading thereof,” the risk does not attach 
until such goods or moveables are actually on board, and the 
insurer is not liable for them while in transit from the shore to 
the ship. 

5. Safely Landed.—Where the risk on goods or other moveables: 
continues until they are “safely landed,” they must be landed in 
the customary manner and within a reasonable time after arrival] 
at the port of discharge, and if they are not so landed the risk 
ceases. 

6. Touch and Stay.—In the absence of any further license or 
usage, the liberty to touch and stay “at any port or place what- 
soever ” does not authorise the ship to depart from the course of 
her voyage from the port of departure to the port of destination. 

7. Perils of the Seas.—The term “ perils of the seas” refers only 
to fortuitous accidents or casualties of the seas. It does not include 
the ordinary action of the winds and waves. 

8. Pirates.—The term “ pirates” includes passengers who mutiny 
and rioters who attack the ship from the shore. 

9, Thieves.—The term “thieves” does not cover clandestine 
theft or a theft committed by any one of the ship’s company, 
whether crew or passengers. 

10. Restraint of Princes.—The term “arrests, &c., of kings, 
princes, and people” refers to political or executive acts, and does 
not include a loss caused by riot or by ordinary judicial process. 

11. Barratry.—The term “barratry” includes every wrongful 
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act wilfully committed by the master or crew to the prejudice of Strong, 1839, 
the owner, or, as the case may be, the charterer. [189712 ©. sen 
12. All other Perils.—The term “all other perils” includes only see rule 7. 
perils similar in kind to the perils specifically mentioned in the 

policy. 

13, Average unless General.—The term “average unless general” Price, 22 Q.B-D. 
means a partial loss of the subject-matter insured other than a 
general average loss, and does not include “ particular charges.” S. 65. 

14. Stranded.—Where the ship has stranded, the insurer is Ee. 
liable for the excepted losses, although the loss is not attributable Phomeos 
to the stranding, provided that when the stranding takes place CORI 
the risk has attached and, if the policy be on goods, that the 
damaged goods are on board. 

15. Ship.—The term “ship” includes the hull, materials and 
outfit, stores and provisions for the officers and crew, and, in the S.16 
case of vessels engaged in a special trade, the ordinary fittings 
requisite for the trade, and also, in the case of a steamship, the 
machinery, boilers, and coals and engine stores, if owned by the 
assured. 

16. Freight.—The term “freight” includes the profit derivable s. 92. 
by a shipowner from the employment of his ship to carry his own 
goods or moveables, as well as freight payable by a third party, but 
does not include passage money. 

17. Goods.—The term “goods” means goods in the nature of 8.32 (@). 
merchandise, and does not include personal effects or provisions 
and stores for use on board. 

In the absence of any usage to the contrary, deck cargo and 
living animals must be insured specifically, and not under the 


general denomination of goods. 


Fire INSURANCE Bunyon; May; 


Wood. 
21. Definition.—A fire insurance policy is a contract of indem- 
nity whereby the office undertakes to make good to the insured 
any loss or damage by fire, which may happen during a particular 
period to specified property, not exceeding a limit or limits named, 
in consideration of an immediate fixed payment. The usual period MElroy, 1897, 


; icy, which is sometimes preceded by a “covering 54-5 V. c. 91, 
is a year. The policy, p 4 gt ee 


Appx. No. V. 


9 Edw. VII. c. 49, 
inf. p. 506. 


14 Geo. III. ¢. 48. 


Clark, 1902, 
Deer 20a6 
Castellain, 

11 Q.B.D. 380. 


Pp 
bo 
_ 


As to re-insur- 
ance, Home Ins. 
Co., [1907] A.C. 
59. 


Austin, 

6 Taunt. 436. 
Everett, 19 C.B. 
N.S. 126. 


M‘Morran, 1815, 
3 Dow, 255 ; 
Hambrough, 
1895, 72 L.T. 140; 
Barnard, [1893] 


Q.B. NF 
Sillem, 5 E. & B. 
868 ; Stokes, 
1H. &N. 533. 
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note,” must bear a penny stamp. The terms of the policy and of 
the indorsed conditions are now nearly uniform in this country, 
and the leading conditions will now be taken up. ‘The offices are 
brought under the general provisions of the Assurance Companies 
Act, 1909, subject to the modification contained in the thirty-first 
section thereof. 

22. Insurable Interest.—This is one of the contracts affected 
by the Gambling Act of 1774; which, accordingly, demands 
insertion of the assured’s name, and prescribes that no more shall 
be recovered than his interest—either in his own right or as trustee 
—at the time of the fire. Landlords and tenants of agricultural 
subjects usually arrange for insurance of the buildings; in other 
cases persons holding that relation insure, each on his own property. 
During the interval between sale and delivery neither vendor nor 
purchaser can found on a current policy ; but the latter may, with 
the consent of the office, get it assigned to him. The case of a 
bondholder will be noticed further on. The interest insured must 
be held not only at the date of the contract but also at the date 
of the loss, though not necessarily during the whole interval. The 
insurance is usually specific, not average, i.e, the office is re- 
sponsible for the whole loss up to the amount of the sum in the 
policy, not, as in marine insurance, merely for that proportion of 
the loss which this sum bears to the value of the property. 

23. Losses Insured Against.—There must be ignition, not mere 
heat, effervescence, or charring ; and fire, not a distant explosion, 
must be the proximate cause of the loss. But explosion of ordinary 
illuminating gas and its consequences are usually expressly insured 
against. The indemnity extends to injury caused by smoke and 
water, or through salving goods, or through precautions to prevent 
the spread of a fire, or through theft of articles left exposed. It is 
usual to except the results of misapplying fire-heat in any process 
of manufacture, and the effects of invasion, riot, or civil commotion. 

24. Representations.—The rules of marine insurance, relating 
to warranty, misrepresentation, and concealment, hold in regard to 
this other contract of indemnity. It is usually stipulated—and it 
would probably be held without stipulation—that the policy is 
avoided by any enhancement of the risk or removal of things 
insured from their place during its course. 
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25, Premium.—For payment of the annual premiums after the 
first, a period of grace—usually fifteen days—is allowed; and, if 
loss occurs during those days, indemnity is due unless the office 
or the assured has given notice of an intention not to renew the 
policy. The premium is not returnable though the insured has 
surrendered his interest. Certain rates are charged according to 
classification, or special rates may be arranged for. 

26. Adjustment of Indemnity.—Notice of the fire should be Hiddle, (1896) 
given at once ; and it is usually stipulated that within fifteen days oat 
an account of the damage and values, with vouchers, should be 
delivered, along with a sworn declaration if required. The insurers 
are entitled to reasonable access for investigation. Fraud in a Goulston,.. 
claim forfeits the policy, but an innocent over-statement is simply 
corrected. Goods in the hands of their manufacturer are valued at 
the cost of production ; goods in the hands of a dealer, at the 
invoice price. The office may have the salvage sold, but cannot be 
compelled to sell it in bulk with undamaged goods. As to build- HN 
ings, the office may either pay the loss or reinstate the premises, 
using, if it so desires, the old materials. And, perhaps, any one Westminster 


Office, 1888, 


interested may request it to take the latter course. There is 15R. IL. 89, 94. 
Hercules Co., 


: : ee ee eA: 1837, 15 8. 300; 
invariably an arbitration clause barring action at law except for $8) 168. 300; 


the sum fixed by arbiters. Cone 
27. Contribution.—The contract te for indemnity, nothing 

more than indemnity can be claimed. Where there has been over- 

insurance, and policies have been taken in more than one office, 

each contributes pro raid, and this rule would appear to hold 

though one of the policies covers subjects not protected by the 

others, these subjects being ignored in adjustment. But if a bond- oe 

holder holds an insurance over the security subjects for himself 11 B. 287. 

and for his debtor in reversion, he may sue his office without 

calling on the offices which had insured for postponed bondholders 

to contribute; nor can he be met with the plea that the loss Eee 

caused by the fire has already been made good to the prior bond- a 

holders and to the debtor. For he has a separate insurable interest, 

and has to be indemnified either in money or through reinstatement 

of the premises. 


28. Subrogation.—The insurer in making payment is entitled foe 
Nglanc 


to the advantage of every right of the insured by the exercise of ee [089] 


Midland Ins.Co., 
6 Q.B.D. 561; 
Pheenix Co., 
(1905] 2 K.B. 


753. 


Bunyon; 
Porter; May. 


Godsal, 9 East, 
71; Dolby, 
15 C.B. 368, 387. 


§4-5 V.c. 91. 


Sup. 3, 3, 10B. 


9 Edw. VIL. c. 49. 
$.1. 


Popular Co., 
[1909] 1 Ch. 80; 
Life and Health 
Assn., [1910] 

1 Ch. 458. 

Ss. 2, 30 (¢). 


Ss. 3, 30 (f). 


S. 7. 


S. 27, 
Ss. 15-17 ; 


Nelson, [1905] 


1 Ch. 551; British 
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which the loss may be diminished. He is so entitled in a question 
with the insured himself; and also in a question with a third party, 
who wilfully or through gross negligence has caused the fire. 


Lirrt INSURANCE 


29. Definition.—This is a contract of mutual risk in which the 
insurer binds himself to pay a sum with or without bonus on the 
happening of a particular event contingent on the duration of 
human life in consideration of payment of a premium or periodical 
premiums. In one sense, as has been already indicated, there is 
indemnity for loss, since an insurable interest is demanded at the 
making of the contract. But it is now settled that this interest does 
not require to be maintained; so that the agreement is better described 
as a contract of mutual risk. The policy must be stamped. 

30. Insurer.—Life insurance is wholly in the hands of com- 
panies, constituted in one or other of the ways mentioned on another 
page. The havoc caused by the failure of a large number of small 
offices in England led to the passing of Acts in 1870 and in the two 
following years. These and certain other enactments are repealed by 
the Assurance Companies Act, 1909, which applies to life, fire, acci- 
dent and employment insurance, and to bond investment business. 
Every assurance company, old or new, must deposit and keep 
deposited with the Paymaster-General the sum of £20,000 or a 
multiple thereof corresponding with the number of classes of business 
carried on. Interest is paid to the company. Where a company 
transacts other business besides assurance, or more than one class 
of assurance, a separate account must be kept of receipts in respect 
of assurance or each class. These receipts must be carried to a 
separate fund with an appropriate name, though the investments 
need not be separate, and each fund is the security for the 
corresponding class of policy holders. Elaborate provisions are made 
for the preparation of accounts and balance-sheets, actuarial reports 
and statements of business at the periodical investigations at 
intervals of not more than five years. These are subject to the 
criticism of the Board of Trade, which aunually lays before 
Parliament the documents required by the Act. Provision is also 
made for the amalgamation and winding-up of companies. 


Equitable, [1910] An office is proprietary where the profits are divided among the 


1 Ch. 574. 
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shareholders ; and mutual where there are no shareholders, and the 
assured divide surplus revenue among themselves by way of bonus. Br. Equitable, 
[1906] A.C. 35. 
But each system has taken lessons from the other, and few offices 
belong purely to either type. Thus under the former system Last, 10 Ap. Cas. 
: es ; 438; New York 
policy holders, as such, may participate in the profits; and under Go.) 14 Ap. Cas. 


381; Equitable 


the latter there may be non-participating policies. Soe. of U.S., 
[1900] 1 Q.B.177. 


31. The Insured. — Facilities are given for insurance being 43-4 V.c.26; 
© Kennedy’s T'rs., 


effected by a married woman on her own life or on that of her 100,23 Fees 


: . 1901, 3 F. 1041; 
husband, or by a husband on his own life expressly for behoof of Parker, [1906] 


. . . . . 26: 
his wife or children or both. The necessity for an insurable Gasca 


interest is enforced by the same Act as deals with wagering in fire oe i. m 


insurance. For this purpose the names of the persons interested TR. & J, 338, 

or for whose behoof the insurance is made must be inserted in the 

policy ; and nothing more can be recovered than the amount of the 

interest. It must be pecuniary. A person has an insurable 

interest in his or her own life, in the life of a husband, and some- 

times of a wife, in the life of a debtor, of a principal in a cautionary Barnes, [1892] 

obligation, of a co-obligant, of one who has contracted to give Guiths, 1909) 

employment for a fixed period; but not of issue. As has been ee 

already pointed out, the interest—of a creditor for example—has 

only to exist at the date of the insurance and does not require to 

be kept up. So that an assignee who never had an interest, and 

may not have given anything for his assignation, has a title to sue 

at common law (in Scotland) and by statute in his own name. aL fe 

Priority, as in other assignations, depends on the date of intima- 5.C. 102. 

tion of the assignation, and every policy must now specify the 

principal place of business of the issuing office to which notices 

may be sent. Except by assignation no preference can be obtained 

on the proceeds for repayment of premiums. ee, Bx. 
32. Preliminaries.—One who wishes to effect au insurance fills 

up a proposal which contains questions as to the age, health, habits, 

medical attendant, &c. of the “life,” and signs a declaration that 

the answers are true and are to be the basis of the contract. Much 

litigation has arisen as to misstatements or omissions in these docu- 

ments, and at the interview at which the company’s medical man 

examines the “life.” Information is also sought from intimate Wheelton, 


& B, 232. 
friends and medical attendants; but these are not regarded as the 


applicant’s agents. 


Thomson, 1884, 
11 R. HLL. 48, 54; 
Joel, [1908] 

2 K.B. 863. 


Hutchison, 1845, 
7 D. 467; Life 
Association, 
1873, 11 M. 351; 
Buist, 1878, 5 R. 
H.L. 64; Thom- 
son, sup. See 
Reid, 1899, 1 F. 
1031; Biggar, 
{1902] 1 K.B.516; 
Life & Health 
Co., 1904, 6 F. 
437; M‘Millan, 
1907, S.C. 484. 


Life Association, 
sup.; Wheelton, 
sup.; Hueckman, 
3M. & W. 505. 


Refuge Ass. Co., 
[1909] A.C. 243. 


Ellinger, [1905] 
IKCB rake 


Bunyon ; 
Porter; May. 


Hunter, 1909, 
S.C. H.L. 30. 


Morrison, 1888, 
16 R. 212; Scott, 
1889, 16 R. 630; 
Shiells,2bzd.1014; 
Clidero; Sick- 
ness, &c., Assn., 
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As in the case of other insurances, misrepresentations verbally 
made to the company’s doctor are fatal only if they are fraudulent, 
or, being innocent, are material, and as to matter of fact, not of 
opinion. Concealment is scarcely possible, in the sense of insurance 
law, so searching are the queries. But misstatements of facts made 
in the proposal or declaration are of more importance. Statements 
therein are really warranties or conditions which must be literally 
borne out by the facts, and be true and not merely believed to be 
true, unless qualified so as to express opinion only. A distinction 
is drawn between replies made by a person when attempting to 
insure his own life—in which there may be construction, so as to 
discover whether fact or opinion was asked for and stated—and by 
one who is taking outa policy on the life of another. Here the 
“life” is not the applicant’s agent, but the applicant himself stakes 
everything on the truth of his own statements, though he can have 
no direct knowledge. 

Where in such cases there was no binding contract, no risk was 
actually run by the office, and the premiums would have to be 
returned but for an invariable stipulation to the contrary. Fraud, 
too, would bar repetition ; and such would be the case even if the 
information concealed or denied came in the interval between the 
declaration and the issue of the policy. 

33. Conditions.—Various conditions are imposed on the “life” 
in regard to occupation, place of residence, and travel. A con- 
dition, that the life shall not drop by ‘suicide,” is not. strictly 
enforced in case of self-slaughter during insanity, and is in no case 


allowed to affect the interests of third parties intimated to the 
office before the death. 


MISCELLANEOUS INSURANCES 


34, Accident Assurance.—This thriving class of business has 
seldom come before the courts. The contract usually is for pay- 
ment on certain conditions of a lump sum on death by accident, and 
a weekly dole in case of disabling injury. The main question is 
what is included in the term “accident.” It excludes exposure to 
the weather, wilful exposure to unnecessary danger, and intoxica- 
tion. It includes a fall which causes rupture, a wound which causes 
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erysipelas, drowning, whether it acts by asphyxia or cramp or in 1892, 19 R. 355, | 
any other way; and even the lifting of a heavy weight causing 1893, 21 R305.” 
special injury. But most of the cases turn on the wording of the oe 
policy. The companies fall under the general provisions of the 1909] 1 K-B. 591. 


Assurance Companies Act, 1909, as modified by the thirty-second oe 
section thereof. Another form is where insurance is taken out 
against liability for injury to third parties, eg. under the Work- 
men’s Compensation Act. The general provisions of the same Act 
apply, subject to the modifications contained in the thirty-third 
section. Under the Compensation Act itself, if the employer liable ¢ raw. vine. 58, 
in compensation is bankrupt, his rights against the insurers vest we 
in the workman ; for any deficiency the workman may rank. Sub-sec. (2); 
35. Guarantee Insurance.—Here a company in consideration PB. 666 
of an annual premium undertakes to guarantee the conduct of 
employees. Its bonds are now recognised by the Court as security 
for judicial factors. 
Friendly Societies are regulated by the Friendly Societies Acts 59.60 v. ¢. 25; 
1896 and 1908, and as to shop clubs and thrift funds by an Act of > Edw.ViLe 21 
1902. Industrial and Provident Societies and Collecting Societies 56-7 v. c. 39; 


58 V.c. 30; 
; ut under modern statutes. 59-60 V.c. 26; 
prcarep 61-2 V.¢.53; 
8 Edw. VIL.c. 69, 
$. 291. 


TIT. IV.—OF.THE DISSOLUTION OR EXTINCTION OF Bell, Comm. ; 


Bell, Prin. ; 
OBLIGATIONS Books on Con- 
. tract, swp. 3, 1. 
1. By Implement; Indefinite Payment.—Obligations may be (2) 


dissolved by performance or implement, consent, compensation, novation, 
-and confusion. (1) By special performance, the nature of which 
is determined by a construction of the particular contract entered 
into. The most usual case is an obligation for a sum of money 
which is extinguished by payment. Payment in full by the true 
debtor to the true creditor has that effect. Usually it is immaterial 
that the payment has been made by some one else than the true 
debtor, especially if a demand has been made, or a penalty would 
otherwise be incurred. But in exceptional cases the creditor may 
have an interest to enforce payment by the debtor himself. The 
creditor may, if he chooses, grant an assignation of the debt to a 
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third party thus paying it to him; and can be compelled to do so 
if the debtor consents and the creditor can qualify no injury to any 
interest of his existing at the date of the payment. There is a 
presumption that a debt is paid out of the funds of the proper 
debtor. The creditor is not obliged to accept of payment by parts, 
unless where the sum is payable by different divisions. If a 
particular method of payment is stipulated, or is usual in the 
circumstances, a debtor who does not observe it, and thereby gives 
occasion for the commission of a fraud, must bear the loss. If a 
debtor in two or more separate bonds, or other debts, to the same 
creditor had made an indefinite payment, without ascribing it at 
the time to any one of the obligations, the payment was, by the 
Roman law, to be applied by the creditor as the debtor himself 
would have done, and, consequently, to that debt which bore 
hardest upon him, or to which a penalty was adjected. By our 
law, which shows a more equal regard to the interest of the creditor 
and debtor, indefinite payments are applied—(1) as actually allotted 
by the debtor; (2) as actually allotted by the creditor, who 
naturally ascribes them to interest, or to sums not bearing interest ; 
to the sums that are least secured, if the debtor thereby incurs no 
rigorous penalty; to a debt on the point of prescribing. But if 
this application be penal on the debtor, ¢.g., by suffering the legal 
of an adjudication to expire, the payment will be so applied as to 
save the debtor from that forfeiture, and the payment cannot be 
ascribed to a disputed, illegal, or trust debt, or contrary to an 
understanding at the date of payment. It may, on English 
authority, be ascribed to a debt for which, by statute, there is no 
right of action. Payments by a trustee in sequestration cannot be 
applied otherwise than as dividends on the whole debt. Where 
one of the debts is secured by a cautioner, the other not, the 
application is to be so made ceteris paribus, that both creditor and 
cautioner may have equal justice done to them, but this is probably 
so only in the sense that an appropriation by the debtor will be 
more readily gathered from the circumstances in such a case. 
(3) If there be no appropriation by either party, and there is an 
account-current between the parties, the law, in the absence of a 


Devaynes(Clay- contrary custom of adjustment, appropriates payments to the 


several debts in their order. ‘The first item on the debit side is 


1s EXTINCTION OF OBLIGATIONS 511 


discharged or reduced by the first item on the credit side,” and so cutnin, 1894, 
on. But this is merely a presumption which may be easily Mutton, (1900) 
redargued, and does not hold except in cases, such as an account ee 1899, 
with a banker, where there is a regular series of payments on both cays 
sides. Tender is equivalent to payment as fulfilment of an obliga- Bay TER 
tion to pay. Gold coin of the realm is legal tender to any amount ; 10) 1Ch, 648. 
silver up to forty shillings; and bronze up to one shilling. No 33-4 V.¢.10, 8. 4. 
bank notes are legal tender in Scotland. If the sum exceeds forty sce 8-9 V. c. 37, 
shillings, a stamped receipt may be demanded at the creditor’s expense. BAS V0. 39, ie 
A cheque, if accepted by the creditor, operates as payment -unless it Brae 18, be 
is dishonoured. It is the duty of the debtor to tender payment Pes 
at the appointed time, with the result that when the day for pay- 5-67. 
ment has passed the creditor is within his rights in taking legal 
proceedings or commencing diligence without any formal demand. 
He must stop his proceedings or diligence on tender of payment Gilmour, Ape 
in full with expenses, but he is not bound to accept a tender coe 
merely of the debt without the expenses of the legal proceedings 
he has taken. 

2. Payment Bona Fide.—Payment made by the debtor upon a (355) 
mistake in fact, to one whom he believed upon probable grounds to 
have the right of receiving payment, extinguishes the obligation, 
€.g.. payment to one who had been the creditor’s factor, but whose 
factory was recalled without intimation to the debtor; or payment Garden, 5 B.S. 
of rent by a tenant to the landlord from whom he had the lease, = 
though such landlord has been, before the payment, divested in 
favour of a singular successor. But payment made to one to whom 
the law denies the power of receiving it has not this effect; as, if 
a debtor, seized by letters of caption, should make payment to the 
messenger ; for ignorantia juris neminem excusat. In all debts, the 
debtor, if he be not interpelled, may safely pay before the term, [. Lauchope, 
except in tack-duties or feu-duties, the payment whereof before the ~~ 
terms at which they are made payable is construed to be collusive 
in a question with a creditor of the landlord or superior; but the 
landlord’s or superior’s trustee in sequestration cannot take advan- paviason, 1868, 
tage of this exception, since he takes the estate tantum et tale as the ne 
bankrupt held it. 

Possession of Voucher.—Payment is in dulio presumed by the 
voucher of the debt being in the hands of the debtor (Chirographum 


Henry, 1884, 
11 R. 713. 
Aikman, 
M. 12281. 


8, 9) 


45-6 V.c. 61, 
s. 100; sup. 
p. 355. 


Niven, 1899, 

1 F. 400. 

Sup. 3, 1, 6. 
Young, 1909, 
S.C. 529. 
Thomson, 1900, 
ld Ey 


Bishop, 1910, 
S.C. 426. 


Shaw, 1877, 
5 R. 245. 


Brown, 1856, 
19 D. 137. 


Inf. 4, 2, 12. 


(9) 


Purdon, 1856, 
19 D. 206. 


Campbell, M. 
5035; M‘Tageart, 
1830,4 W.&S., 
361. 


2 
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apud debitorem repertum presumitur solutum). In regard to bills and 
other documents which are often discharged by redelivery this 
presumption is very strong. It is of less force where heritable 
security has been taken, and does not obtain at all where a deed of 
retrocession is uniformly used. Proof to displace the presumption 
may be prout de jure, unless the creditor avers something in the 
nature of a trust constituted by or accompanying his surrender of 
the document. 

3. Acceptilatio: Proof of Discharge. — Obligations are extin- 
guishable by the consent of the creditor who, without full imple- 
ment or even any implement, may renounce the right constituted 
In all debts, except bills and notes, which are 
constituted by writing, the extinction, whether it be by payment or 


in his own favour. 


bare consent, must be proved either by the oath of the creditor or 
by a discharge in writing, unless fraud or circumstances showing ez 
interventus or some personal exception be relevantly averred ; and 
the same solemnities which law requires in the obligation are 
necessary in the discharge. But proof by parole is competent on 
averments that the pursuer has no right to be in possession of the 
document of debt (such as an I. O. U.) on which he sues, and that 
it was granted for some temporary purpose, and should have been 
given up. Similarly, writ or oath is usually required to prove 
payment or renunciation of a debt exceeding £100 Scots, though 
not constituted by writing, if the transaction be not for ready- 
money. Periodical payments, such as rent on a verbal lease or 
servants’ wages, may be proved by parole if each item is under 
£100 Scots; if more, only by writ or oath of the creditor. But 
where an obligation ad fuctum prestandum is said to have been 
implemented, or payment is made, not by the debtor himself, but 
by the creditor’s intromission with the rents of the debtor’s estate, 
or by delivery to him of goods in name of the debtor, such imple- 
ment, delivery, or intromission, being facti, may be proved by 
witnesses, though the debt should have been not only constituted 
by writing but made real on the debtor’s lands by adjudication. 

4, General Discharges.— A discharge, though it should be 
general of all that the granter can demand, extends not to claims 
of which he was wholly unaware, or claims of an uncommon kind, 
which are not presumed to have been under the granter’s eye; as 
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obligations of warrandice not yet incurred, or of relief of debts not Dalgarno, 


: : : ; 1. 5030. 
yet paid to the creditor, or for performing special facts. A general Talbot 8 Factor, 
— < 027 ; Mon- 

clause subjoined to the discharge of a special debt comprehends all tose ae 

ye 595 - 


debts of the same sort with that which is specially discharged, 
though they should be for greater sums, but does not extend to 
debts of a different sort, for the granter is presumed not to have 
had these in view. This doctrine applies also to general assigna- 
tions. But these restrictions on the scope of a general discharge do 


not apply where it is a part of a-compromise, following on a fair Kippen, 1874, 
‘ ee UR. 1s 


disclosure of claims hine inde, or where it is a discharge in We tee 

2 oes Delaney, 1893, 
bankruptcy or on insolvency. nee 
Apocha Trium Annorum.—In ‘periodical, not being casual, pay- (10) 


ments, as of rents, feu-duties, interest, &c., three consecutive written ETE 
discharges by the creditor of the yearly or termly duties presume, 
but not conclusively, the payment of all preceding. Two discharges : Stenhouse, 1809, 
by the ancestor and the third by the heir do not infer this pre- Gray, M. 11399, 
sumption, if the heir was ignorant of the ancestor’s discharges. It 
has been said that discharges by an administrator, as a factor, 
tutor, &c., presume only the payment of all preceding duties 
incurred during his administration; but this doctrine may be 
doubted. Probably it is also immaterial whether the discharges Williamson, 
have been granted to the same debtor or to successive debtors. 
This presumption arises from repeating the discharges, thrice 
successively ; and so does not hold in the case of two discharges, 
though they should include the duties of three or more terms. But 
if the whole be discharged in three separate receipts, it is not 
required that each termly payment should have been made in one Patrick, 1859, 
lump. Arrears constituted by bill, bond, or decree are not presumed 
to have been paid, though three discharges for subsequent termly 
payments have followed. 

4A. Honoraria.—The fees of counsel are honoraries for which 
no action lies, unless (as has been held), contrary to etiquette and cos ae 
to principle as established in England, a special agreement be made. a ee 
There is a presumption that the fees were paid in advance. Where 
out of friendship or compassion work has been done without fee, a pees 
reasonable sum will be allowed to be charged against an unsuccessful 
opponent. And probably counsel could recover from an agent fees Cullen, 1862 
which the latter had charged in his client’s account and had actually 


33 


(11, 12) 


Uit. C. (4, 31). 
Cowan, 1878, 
Dek OSL. 
Carmichael, 
M. 2677. 


Maxwell, M. 
2550; Haldane, 
M. 2690. 


Cleland, M. 2682. 


(13-15) 


See reo, 1897, 
24 R. 1030. 
Ferguson, 

M. 2652 ; Shiells, 
1876, 4 R. 250 


Gray’s Trs., 1895, 
23 R. 199; 
Taylor’s Dy. 4 
1888, 15 R. 313. 


i, 1905, 


Mathews, 1874, 
1 R. 1224. 
Wester Moffat 
Co., 1911, 
1 S.C. 346. 


Lavaggi, mre 
10 M. 312 ; 
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received. Medical fees were at one time regarded in the same 
light ; but probably the old rule only applies now to consultation 
practice. 

5. Compensation.—Where the same person is both creditor and 
debtor to another, the mutual obligations, if they are for equal 
sums, are extinguished by compensation ; if for unequal, still the 
lesser obligation is extinguished, and the greater diminished as far 
as the concourse of debt and credit goes. Compensation was not 
received with us but by way of action till 1592, c. 143, which first 
admitted compensation by way of exception. It had by the jus 
novum of the Romans its effect ipso jure, and consequently was 
drawn back to the period of concourse, and had its operation from 
the necessity of law, without regard to the intendment of parties ; 
but the chief effects given to it by our law begin from the period 
of, successfully as it turns out, pleading it in judgment. Hence 
compensation was not sustained upon a debt prescribed at pleading 
it, though it was subsisting at the time of concourse. Hence, also, 
one was allowed to plead compensation on that debt of two that 
was worst secured, though the first concourse was made by the 
other. Yet we have, from equity, given this effect to compensation, 
that it stops the currency of interest on both sides downwards from 
the time of concourse. 

6. Requisites of Compensation.—To found compensation—(1.) 
Each of the parties must be debtor and creditor at the same time. 
A debtor, therefore, cannot plead compensation against his creditor’s 
assignee upon a debt due by the cedent, which the person com- 
pensating had not acquired till the assignee’s right was completed 
by intimation. (2.) Each of them must be debtor and creditor in 
his own right. Hence a tutor cannot compensate a debt properly 
due by himself with a sum for which he is creditor tutorio nomine, 
and so of other persons holding a position of trust or agency. But 
as an executor is cadem persona cum defuncto a law agent, ingathering 
the funds on the employment of an executor, may set off a debt due 
to him by the deceased. In order to enable A.—purchaser of goods 
—to plead compensation against B. on a debt due to A. by C., who 
is B.’s agent, it must be shown that C. had been entrusted by B. 
with possession of the goods ; that C. had sold them as his own and 
in his own name as principal by B.’s authority ; that A. dealt with 
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C. honestly on the footing that he was a principal and not agent semenza,180.B. 
for B. or for any one else; and that before A. was undeceived the Montage, [1893] 
right of compensation had accrued. Delicate questions arise where Goudy, ‘Banke. * 
it is sought to compensate debts of a firm and debts of a partner s¢¢- 

thereof. Compensation cannot be pleaded between a debt due by 

a partner to his firm and a claim by him against another partner, 

nor between a debt due by the firm to a partner and a claim against 

him by another partner. If a creditor of a partner is sued for a mitcnen, 1869, 
debt due by him to the firm, he cannot use the plea unless the firm 3 
being solvent has been dissolved. If a partner is sued by a creditor Lockhart, 1842, 
of the firm for a firm debt, compensation may be pleaded by the Seen 
partner. If the firm is sued for a debt due by it to a partner’s 

debtor the plea is allowed to the firm, whether solvent or bankrupt. 

If a partner is sued for a private debt due by him to a debtor of the Heggie, 1858, 
firm, the plea is only admitted if the firm is bankrupt, and to the 

extent of his proportionate share of the firm’s debt. If a creditor Bogle, M. 2581. 
of the firm is sued by a partner for a private debt, the plea is 

allowed to him. These rules are partly, though not sufficiently, 

explained by the doctrines that a firm is a separate persona ; that 

the partners are co-obligants for the firm’s debts ; and that there is 

an implied assignation to the firm of private claims through the 

contract of copartnery. (3.) The mutual debts must be of the 

same quality. Hence a sum of money cannot be compensated with 

a quantity of corns; because, till the prices are fixed at which the 

corns are to be converted into money, the two debts are incom- 
mensurable. Hence, also, a debt already payable, on which the 

creditor may have immediate execution, cannot in strictness be 
compensated with a debt, future or contingent, the term of payment 

whereof is not yet come. By a similar rule a moveable sum cannot 

be compensated with an heritable debt in the old form, bearing Home, M. 2633. 
requisition; because, before requisition, the estate burdened is 

debtor more properly than the proprietor. But moveable and 

heritable bonds in the modern form may compensate each other. 

The claim tendered in compensation is disallowed if it has been Cauvin, M. 2581. 
acquired—perhaps at a greatly reduced price—after the debtor has Macture, M. 2617. 


Ms Kinnon, 1877, 


4 R. ietib, 
become bankrupt, or has arrested funds in the claimant’s hands. ae 13; 


But it is immaterial that he holds caution or collateral security for 1888, 15 R. 313; 


his claim. 


Hender son, » 1905, 
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7. Id.—Lastly, compensation cannot be admitted where the 
mutual debts are not clearly ascertained, either by a written obliga- 
tion, the sentence of a judge, or the oath of a party, unless they are 
due under the same contract. A liquid claim cannot be met by 
a claim of damages ; a debt instantly payable cannot be compensated 
>” by a debt payable in future or depending on a contingency, except 
under the operation of the law of retention, explained below. 
Where ascertainment requires but a short discussion, being instantly 

verifiable by writ or oath, sentence for the pursuer is delayed for 
some time, ea wguitate, that the defender may make good his ground 
of compensation according to the rule, Quod statim liquidari potest pro 
jam liquide habetur. Where a debt for a sum of money is, in the 
course of a suit, constituted by the oath of the debtor, the com- 
pensation, after it is admitted by the judge, operates retro, in so far 
as concerns the currency of interest, to the time that, by the party’s 


Watson, M. 2684. acknowledgment, the debt became due ; for in this case the debtor’s 


oath is not what creates the debt, or makes it liquid; it only 
declares that such a liquid sum was truly due before. 

Not after Decree.—By the above cited statute, 1592, c. 143, 
compensation cannot be offered after decree, by way of either 
suspension or reduction; but if it is pleaded once, and unjustly 
repelled, it may be again insisted on, either by suspension or by 
reduction. Decrees in absence have been held not to be decrees in 


Wright, M. 360, the sense of this Act, whether they were pronounced by an inferior 


judge, or even by the Court of Session, if they were afterwards 
turned into a libel; but the contrary is now the rule. Further, 
there is no room for the plea where the obligation is specifically 
appropriated, like a bill delivered to be discounted, or where it is 


17 Jan.1809,F.C.; prescribed unless it be set up by a reference to oath. 


S25 Middlemas, 


8. Retention.—The right of retention is a mode of enforcing 
rather than of extinguishing obligations. It obtains in three sets 
of cases—(1) in the circumstances next to be explained ; (2) in 
enforcement of an obligation in respect of the subject retained 
(special retention) ; and (3) in enforcement of obligations generally 
(general retention). The last two rights are also called liens. 

(1.) The first of these forms of retention, which bears a near 
resemblance to compensation, is chiefly competent where the mutual 
debts, not being liquid, cannot be the ground of compensation; and 
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it is sometimes admitted ex cwquitate in liquid debts where com- 
pensation is excluded by statute. Thus, 
cannot be pleaded after decree, either against a creditor or his 


though compensation 


assignee, yet, if the original creditor should become bankrupt, the Ae cae 


debtor, even after decree, may retain against the assignee till he 
gives security for satisfying the debtor’s claim against the cedent. 
The right exists only in the balancing of accounts in bankruptcy, and 
proceeds on the hardship that would arise if a solvent debtor had to 
pay his debt in full to the trustee of his bankrupt creditor, and only 
got a dividend on his counter-claim, which not being of the same 
nature as his own debt, or not due at the same time, (being future 
or contingent), or not being liquid, could not be pleaded in com- 
pensation under the old Act. All that is here necessary is that his 
counter-claim should be capable of being ranked for, that the 
concursus debiti et credit should have existed before sequestration 
or cessio, and that the plea of retention does not involve a double 
ranking of the same debt on the bankrupt estate. He may then 
retain, constitute his claim, and pay over the balance, or rank for 
the deficit, as the case may be. ; 

When in a contract involving mutual obligations a debt becomes 
instantly due by one party—tor instance, rent or feu-duty —and the 
eveditor therein has not performed his obligations under the con- 
tract, or has by failure laid himself open to a claim of damages, the 
other party may retain or delay payment until the obligations in 
question are performed, or until the claim of damages is constituted. 
To admit of retention in circumstances of this character the failure 
on which it is pleaded must be a failure in a material part of the 


contract. What is material is a question of the circumstances of 


each contract. 
(2.) Special Retention.—This right is founded in the price due 


for, or the expense disbursed or work employed on, the subject 
retained, and so arises from the mutual obligations incumbent on 
the parties, and operates as a security for the fulfilment of the 
counterpart exigible by the person in possession, where there is no 
special agreement for payment at a future time, ¢.g., retention by 
a tradesman of any piece of work till payment of the sum expended 
on it, or the price of the workmanship ; by unpaid sellers for the 


price ; by shipwrights over the ship for repairs; carriers in full 


Cauvin ; 
M‘Kinnon, swp. 5 
Mill, 1825, 48 
219 ; Chambers’s 
Factor, 1893, 

20 R..257 5 

19-20 V. e: 79; 
Davidson’s Tr., 
1892, 19 R. 808. 
Anderson, 1876, 
3 R. 608; 
Mackinnon, 
1881, 9 R. 393. 


Taylor, 1830, 
98.113; Davie, 
1876, 3 R. 1114; 
Lovie, 1895, 

23 R. 1; 

M‘ Donald, 1901, 
3H, 923) 
Ramsay, 1908, 
S:C. 697 5 
Christie, 1910, 
S.C. 986 ; 

E. Galloway, 
TOL 2 Sse eee 


Cases cited and 
cf. Wade, 1909, 
S.C. 571. 


B. Pr. 1420-30. 


Miller, 1881, 

8 R.489; Meikle, 
1880, 8 R. 69. 
Robins, [1895] 

2 Q.B. 501. 


Barnton Hotel 
Co., 1899, 
1 F. 1190. 


Stevenson, 1896, 
2e 6. 


2 B.C. 87. 


Hamilton, 1856, 
19 D. 152 ; 
National Bank, 
1886, 14 R.H.L.1; 
but see sup. 

p. 357, 372. 


Tindlay, 1910, 
S.C. 670. 
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possession over the goods for freight, average, and passage-money ; 
salvors over the ship for salvage; and innkeepers and stablers over 
goods, horses, and carriages, for their keep, till they have left for 
good; but not servants over goods in their possession for their 
wages. 

(3.) General Retention. 
sustained though the debt due to him who claims it does not 


Retention may in certain cases be 


arise from the nature of the obligation by which he is debtor. 
Thus a factor on a land estate may, not on the ground of general 
retention, but in an ordinary count and reckoning, retain the sums 
levied by him in consequence of his factory, not only till he be 
paid off the disbursements made on occasion of such estate, but also 
till he be discharged from the separate engagements he may have 
entered into on his constituent’s account: and that notwithstanding 
any diligence that may be used by the creditors of the constituent 
to affect the balance due by the factor to the common debtor. 
A right of general retention may be an incident of a mnght of 
property. Where A. is the owner of property, and has under- 
taken to transfer it to B., he is entitled to delay fulfilment of that 
obligation, and to retain the property, until all debts due to him by 
B. are satisfied. A right of general retention, usually known as 
a general lien, may also arise, not from ownership but from posses- 
sion, and is then a right to retain the goods or property of 
another in respect of any debt which may happen to be due, or 
for a general balance of account arising on a particular train of 


Anderson’s Trs, employment. It may be established by special contract; by tacit 


1871, 9 M. 718. 
Strong, 1878, 
6 R. 770; 
Mitchell, 1894, 
21 R. 600. 


Menzies, 1844, 
WIDE PEL (B 
National Bank, 
1909, S.C. 1308. 


See Palmer, 
1880, 7 R. 651. 


Renny, 1847, 
§'D. 619. 


acceptance of advertised conditions; and by the usage of certain 
trades. And certain rights of general retention—competent in 
especial to various sorts of agents—are part of the general law 
of the land. (1.) A law agent has a right to retain his client’s 
_papers (not being part of a process) which have come lawfully into 
his possession in the course of his employment, in security of his 
business account though incurred before the possession. This is 
the only case in which writs may be held in pledge as things 
distinct from the property to which they relate. It gives no active 
right. The purpose of the possession is immaterial, unless there 
be an express obligation to surrender the writs when that purpose 
has been accomplished. They are no security for payment of cash 


~ 


Talva| 4) 
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advances or salary or commissions. If the client becomes bankrupt, 
the agent must give up the documents to the trustee or liquidator 
under reservation of his lien. The right gives a preference as against 
all and sundry—the client, his successors, universal and singular 
his trustee in bankruptcy, or an inhibitor, but not as against one 
who has a better title to the writs than the client, and an agent 
who acts both for seller and purchaser cannot retain writs, in 
a question with the purchaser, on the plea of his lien for his 
account against the (2.) 


as a fuctor—may retain the effects of his constituent coming into 8 


seller. mercantile agent — known 


his hands as such for the balance of the general account between 
them. 


applicable here. 


A statutory definition of the office may be taken as 
in the 
customary course of his business authority to sell goods, or to 


A mercantile agent is one who has 


consign goods for sale, or to buy goods, or to raise money on 
The claims secured are those which have 
arisen out of and during the agency; and the right extends over 


the security of goods. 


all goods not specially appropriated or contracted to he sold. 
(3.) Bankers have a right of retention for a customer’s general 
balance over unappropriated paper of his in their hands, and 
(4.) A 
policy-broker may retain policies, being to this effect regarded as 
a factor in possession. (5.) A cautioner has a right to retain in 
security goods or money belonging to the principal debtor in a 
question with him or with any of his creditors arresting, if the 
guaranteed debt be due, or the debtor be vergens ad siopiam. 
(6.) A stockbroker has a general lien over share certificates he 
has been employed to buy. 

Retention Generally. 
depends on actual possession in the detainer’s own hands, or in 
the hands of his servants, or of persons under his control; and 
expires with the loss of it, unless the surrender be caused by mistake, 
fraud, or violence. Retention does not operate where the goods are 
simply deposited, or delivered on a footing inconsistent with it. 

9, Novation; Delegation.—Obligations are dissolved by nova- 
tion, in the strict sense of the term, whereby one obligation is 
-changed into another, without changing either the debtor or 
creditor, e.g., the renewal of a bill of exchange. The first obliga- 


generally also over their own stock held in his name. 
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tion being thereby extinguished, the cautioners in it are loosed, 
and all its consequences discharged; so that the debtor remains 
bound only by the last. As a creditor to whom a right is once 
constituted ought not to lose it by implication, novation is not 
easily presumed, and the new obligation is construed to be merely 
corroborative of the old; but, where the second obligation expressly 
bears to be in satisfaction of the first, these words must necessarily 
be explained into novation. Where the creditor accepts of a new 
debtor in place of the former, who is discharged, this method of 
extinction is called delegation, and sometimes novation in the 
ampler sense of the word. This change, also, is not easily estab- 
lished, for the same reasons. Agreement between all three parties 
must be proved—though that of the original debtor (who goes free) 
is readily assumed. 

10. Confusion.—Obligations are extinguished confusione where 
the debt and credit meet in the same person, either by succession 
or singular title, ¢.g., when the debtor succeeds to the creditor or 
the creditor to the debtor, or a stranger to both; for one cannot 
be debtor to himself. If he on whom the right of the creditor 
devolves was only liable as cautioner, the accessory obligation is 
extinguished, because the debtor and creditor therein come to be 
the same person; but the principal obligation against the proper 
debtor subsists. And, by the same reason, though it be true that 
an heir is liable im suo ordine for his ancestor's moveable debts, 
yet a moveable debt due to one who afterwards succeeds as heir 
to the debtor is not extinguished confusione, but subsists against 
the executor who is primarily liable in that sort of debts. There 
is no confusion where the creditor has an interest to keep up 
the debt. This happens when the debt and credit concur on 
different titles, one of which at least is less than absolute. Then, 
if the succession from which the seeming confusio arises happens 
afterwards to be divided, so as the debtor and creditor come 
again to be different persons, it does not produce an extinction, 
but only a temporary suspension of the debt. Hence, an assigna- 
tion in favour of an heir of tailzie, and his heirs whatsoever, of 
a debt affecting the entailed estate, suspends the debt only during 
the life of such heir; but it may revive after his death in the 
person of his heir-at-law against the heir of tailzie. 
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10A. Breach of Obligation.—If at the proper time and place an Hoey, 1867, 5 M. 


Smith, 
obligation is not implemented according to its true meaning, and 1886, 14 R. 96. 


if it has not been extinguished in one or other of the modes 
pointed out in this title, the debtor is in breach, and the creditor see Sumpter, 


(1898] 1 Q. B.673; 


(willmg and able to perform his counter-obligation, if any), i rate > 


entitled to the assistance of the Courts, except where the obligar, Ciel MOT @ 
tion—like that of an artist to paint a picture—is peculiarly Ros, 1894, 21 R, 
personal and is dissolved by the death or incapacity of the ™ 

obligant, or the subject to which the obligation relates perishes 

without his fault. In other cases the task of fulfilment falls on 

the obligant or his representatives. If the obligation be to 

pay money, the claim on breach is for the sum, interest, and 

expenses. More difficult questions arise where the obligation is sup. 3, 3, 30. 
to refrain from doing something, or is ad factum prwstandum—to Middleton, 1892, 
do something else than pay money. There never has existed in abr 
Scotland, as in England, a distinction between equity and law— see stewart, 


; : . 1890, 15 Ap. 
between Courts which can order specific performance in certain Cas. 75. 


cases and Courts which can only mulct in damages. With us, 
the same Court grants either remedy according to the justice of Cocker, 1893, 
Bi 


each case that comes before it. It may order implement in one Wee 
Jorp 


¢ ¢ i 1 ST ‘der 1 KB. 51% 
case and enforce it by imprisonment. It may order implement te ee 


| inti Coa rork 24 R. 712; 
and alternatively empower the pursuer to have the work done at Sinclair, 1898, 


: ca I 
the defender’s expense. Or it may—and this is the usual case— ceca 


Wilson, 1908, 
accept the breach and find damages due. SO eb 
Measure of Damages.—The most useful formula was devised in Hadley, 9 Exch, 
. % 341; B. Pr. 31, 34. 
an English case, and is generally recognised in Scotland—that Millar, 1898, 1 ¥. 
214; Teacher, 


‘““where two parties have made a contract which one of them has ee need L. 
od 55 Ss 


] i i ruks, (190! 
broken, the damages which the other ought to receive in respect Biuks:{1905] 
of such breach of contract should be such as may fairly and 


reasonably be considered as arising naturally, 7.¢., according to the Dick, 1901, 4 F. 
78; Stroms 


; : ; ° itself: oy Bruks, 1905, 
usual course of things, from such breach of contract itself; 0 ee 


such as may reasonably be supposed to have been in the contem- Keddie, 1886, 
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. 4a ; / 1 Mowbray, [18 
plation of both parties at the time they made the conbrach as the Mowbray, [1808] 
probable result of the breach of it.” The first alternative defines King, 1899, 1 F. 
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general, the second special, damage ; and the latter applies to cases 199 Hammond, 
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the defaulter knew of some sub-contract which depended ‘Agius, [1899] 


where fee ee 
on his own contract being fulfilled, and dealt on that footing. Médiana, [ 1900) 
Oo en 
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And both alternatives are intended to exclude a claim for remote of Ogil Co., 1902, 
99. 
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Treland, 1894, 
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damages. If the contract be a sale of goods, the damages consist 
of the difference between the contract price and the market price 
for which they could have been sold—or similar goods procured, as 
the case may be—at the date of intimated breach. It is easier 
to be precise in assessing damages for breach of contract than in 
indemnifying for wrongs. If there is a clause in the contract 
providing that a fixed sum shall be paid in the event of a breach 
of it, the result depends upon whether it is interpreted as a pro- 
vision for a penalty or for liquidate damages. If the former it 
cannot be enforced, and the actual damage sustained must be 
proved; if the latter, the stipulated amount may be recovered. 
The distinction does not turn on the use of the words penalty 
or liquidate damages, but on the question whether the sum fixed 
van be regarded as a genuine pre-estimate of the loss likely to result 
from a breach of the contract. Such a clause will more readily be 
regarded as liquidate damages if from the nature of the contract 
it would be difficult or impossible to arrive at the actual loss 
occasioned by a failure to implement it. 


TIT. V.—OF ASSIGNATIONS 


1. Disposition; Assignation; Non-Assignable Subjects.—Real 
right in corporeal property, whether heritable or moveable, and in 
incorporeal heritable property is transmitted by disposition, which 
is a writing containing words expressing de presenti dispositive 
intention and containing or implying a mandate for tradition of 
the property or its equivalent. Property of the nature of jus crediti 
or personal right, whether the property involved be heritable or 
moveable, feudal or allodial, and moveable property of the nature 
of monopoly, are properly transmissible by assignation. Writing 
in general is solemnity. There is a class of personal rights, how- 
ever, which may be transmitted by delivery, or indorsation and 
delivery, of the document of title with intention to transfer the 
right ; and ownership of corporeal moveables, other than British 
ships, may he effectually transferred by intention and tradition 
without writing of any kind, or in the case of sale of goods without 
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even tradition. An assignation was originally a mandate in rem 
suam, but to that there has been superadded the form and effects 
of a direct conveyance. The form of writ is very flexible, and 
may be very informal without prejudice to its efficacy, e.g.,.a 


In 


practice the ancient customary and the modern statutory styles 


cheque, authority to receive payment, delivery order, &c. 
are optional. Assignation of heritable securities, however, is ex- 


clusively statutory. The warrandice implied if the assignation be 


not purely gratuitous is from fact and deed, with warranty debitum % 


granter of 


The 


grantee the assignee or 


subesse. an assignation is called the cedent, the 


cessionary. If the assignee convey his 
right to a third person it used to be done by a writ called 

translation ; if he assign it back to the cedent it is called a retroces- 
These differ slightly in form but not at all in effect from the 


Certain rights are, from the uses to which 


sion. 
normal assignation. 
they are destined, incapable of assignation, as alimentary rights, 


official salaries and pensions, not exorbitant and not in arrear. 1 


Others which involve delectus persone cannot be assigned by the 
person vested in them without special powers given to him, as 
&c. The transmission of a 


certain tacks, executory contracts, 


ha 1862, 

2D. 
Br oe Mee s Exr., 
1907, S.C. 1302. 
Kirkw ood 1908, 
SHOE 


Balleahulish 
Slate Co., 1908, 
16 S.L.7. 48. 
25-6 V..c; 85: 
Scots St. s.v. 
JUL Ot. 8.0 


30- if Vic. 144, 
Reid, 1879, 
6 R. LOOT. 


Waddell, 1836, 

158.151; Rennie, 

1845, 4B, Ap.221; 

Griffith, [1897] 
Oh 2i= 


Internat. Fibre 
Synd., 1900, 

2 F. 636. 
Asphaltic Co., 
1907, S.C. 463. 
Rodger, 1909, 
S.C. 256. 

Cole, 1910, 


third sort is not presumed to be intended without an express §0°¢e° 


conveyance ; as of paraphernal goods, which are so proper to the 
wife that a general assignation by her to her husband of all thats 
did or should belong to her at her decease does not comprehend ‘ 
them, but probably it would now be regarded as a question of 
intention. A liferent is by its nature incapable of a proper trans- 
mission, but its profit may be assigned while it subsists. 

2. Intimation of Assignations.—Assignations must not only be 
delivered to the assignee, but in order to make his right real must 
be intimated to the debtor. Intimation was probably first intro- 
duced when assignations were regarded simply as mandates 
merely to interpel the debtor from paying to the cedent; but 
when they came afterwards to be considered as conveyances 
intimation was held necessary to operate constructive tradition 
and publication of the assignee’s right, insomuch that, in a com- 
petition between two assignations, the last, if first intimated, is 
preferred according to the normal principle of real right. Hence, 
if we shall suppose a debt assigned to one who has neglected to 
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stp. 2,6) dior 


eh il 6, 8. 
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Newton, 1785, 
M. 850. 
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Wallace, 1853, 
15 D. 688. 


25-6 V.c. 89,8. 62. 
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intimate his right during the cedent’s life, any person who shall, 
upon the cedent’s death, confirm the debt assigned, as executor- 
creditor to the deceased, is preferable to such assignee. 

3. Modes of Intimation: Equivalents.—The old, and _ still 
competent, form of regular intimation to the debtor is made by 
an instrument taken in the hands of a notary by the assignee or 
his procurator. But by the Transmission of Moveable Property 
Act, 1862, alternative forms are introduced. These are—through 
delivery by a notary of a certified copy of the assignation, or 
through transmission by the holder or his agent of a certified copy 
by post—the first being vouched by the notary’s certificate, the 
second by the common debtor’s acknowledgment, which if holograph 
or tested is probative of its date. Of a complex deed only the 
part containing the assignation need be sent. The latter mode was 
valid at common law. By other statutes, relating to companies, the 
proper quarter in which to make intimation is set out—to a joint 
stock company by notifying at the registered office, and to ‘a railway 
company at its head office or to the secretary. At common law, a 
corporation is notified through its treasurer; a bank, through the 
manager and the agent of the branch where the fund lies; a firm, 
through any partner who habitually acts in the partnership business, 
unless there be fraud; a club or other unincorporated association, 
to each member; of unpaid-up capital or calls of an incorporated 
company, to each shareholder. Where the common debtors are 
trustees or otherwise joint obligants, intimation should be made to 
all unless some one or more of them take the whole management. 
An absentee may be notified in the statutory modes, or at the 
edictal citation office. Edictal intimation is also necessary in case 
of pupils without tutors or minors without curators. Moreover, the 


law admits equipollences where the notice of the assignment given 
to the debtor is equally strong. 


Thus, a charge upon letters of 
horning, or other diligence, at the assignee’s instance, or suit 


brought by him against the debtor, or a claim in a multiple- 
poinding to which the debtor is a party, supplies the want of 
intimation; these being judicial and public acts which expose 
the conveyance to the eyes both of the public and of the debtor ; 
or the debtor’s promise of payment by writing to the assignee, 
because that is in effect an acknowledgment of intimation. The 
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assignee’s possession of the right, by entering into enjoyment cf 
the rents or interest, is also equal to an intimation; for it imports Clark, 1882, 
not only notice to the debtor, but his actual Sateplintied An Mlowerdew, 1833, 
assignation of a tack, or of the rents and profits of lands, is Tang |e 
perfected by intimation to the landlord and the assignee’s sup. p. 188. 
possessing the ground or levying the rents; and the assignation of 
a bond, by the debtor’s payment of the interest or part of the capital 
to the assignee. Assignations to heritable bonds, real burdens, ee Meu 
registered leases, and securities over such are completed by registra- 3 Maca. 116. 
tion in the Register of Sasines, Reversions, &c. ; to patent rights, 
&c., by registration at the Patent Office, London; to copyright by 
registration at Stationers’ Hall, London. But the registration of , 
assignations of personal rights, as bonds, contracts, &c., in the 
Books of Council and Session, or of the Sheriff Courts, does not 
supply the want of intimation; because such records were not Tod's Ts, 1869, 
intended for publication, but merely for preservation and diligence. 
Intimation to the common debtor’s factor in entire control of the B, Aberdeen, 
estate, followed by entry thereof in his books, and an assignee’s ; 
attending and voting at a meeting of a company in virtue of the Hil, 1847, 
share assigned to him, have also been held sufficient proof of notice. ‘2 
But the debtor’s private knowledge of the assignment, though Leith, M. 866. 
sufficient to secure the original purpose of intimations, 7.¢, to M.s59.  ’ 
interpel the debtor from making payment in a question between prone fe 
.him and the assignee, is not sustained as intimation—i.e., as 
passing the right in a question with competing assignations or Roe 
diligence—since it imports neither publication nor possession on 
the part of the assignee. Presentation of a cheque operates as 
an intimated assignation of the drawer’s funds to the extent of sup. p. 310. 
the cheque. 

4, Intimation, when Unnecessary. 
no intimation :—(1.) Indorsations of bills of exchange ; for these are 
nor to be fettered with forms introduced by the is of particular 
states. (2.) Banknotes and certain uninscribed stocks and scrip 
are fully conveyed by the bare delivery of them ; for, Sy are 
payable to the bearer, their property sa pass with their Bes Sup. p. 328. 
sion. (3.) Adjudication, sequestration in bankruptcy, and cessio, St. 3,1, 13, 14, 
which are all judicial conveyances, and marriage, which was a 
legal conveyance, carry or carried the full right of the subjects 


Certain conveyances need (6, 7) 
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1920 V.c.79, thereby conveyed without intimation; nevertheless, as there is 
Ba Vic 345.9. nothing in these conveyances which can of themselves put the 
debtor in mald fide, he is therefore in tuto to pay to the wife or 
bankrupt or to the original creditor in the debt adjudged till the 
marriage or bankruptcy or adjudication become known to him. 
ee (4.) Assignations in favour of the debtor himself or of the person 
to whom intimation should be made. Assignments of corporeal 
moveable subjects, though they be intimated, if they are made 
retenté possessione (the cedent retaining the possession), cannot hurt 


pee 1 0.06. the cedent’s creditors; for such rights are presumed, though the 
s to sale, 


see p. 357. presumption is now but slender, in all questions with creditors to 
< be collusive, and granted in trust for the cedent himself. 
(8) 5, Effects of Assignation.— An assignation, when perfected by 


intimation or equipollents if necessary, divests the cedent and 
carries to the assignee the whole right of the subject conveyed as 
26. it was in the cedent free, if the assignation be onerous and -in bond 
Jide, from personal qualifications, trusts, or equities affecting the 
cedent’s right at and prior to intimation or its equivalent in favour 
Morrison, 1908, Of third parties other than the debtor ; but it does not protect the 
ae” assignee against a lables realis affecting the cedent’s right, ¢.g., forgery. 
He may use diligence either in the cedent’s name, while he is 
alive (a reminiscence of the theory of mandate), or in his own (in 
accordance with the theory of conveyance), and he possesses full 
right of ownership over it if the assignation be in terms an absolute 
conveyance without any special or general grant of powers; but 
letters of diligence which have been issued in name of the cedent 
cannot be executed by the messenger in the assignee’s name ; for 
Steuart, M. $34. Messengers have no power to judge of the import of transmissions, 
and are confined in their executions to the will of the letters. In 
12 V.¢ iu, these circumstances the assignee now obtains a new warrant, 
sees as of course, in the Bill-Chamber or from the Sheriff-Clerk. Where 
a right is assigned in trust, or in security, the terms of the 
assignation must determine the assignee’s powers and the rights of 
parties: if the declared purpose of the trust discovers an intention 
in the granter that the trustee shall have full power over the 
subject, he may use all powers of ownership; but if it is granted 
for a special purpose—eg., to do diligence—the powers of the 
trustee, though not limited in the right, ought to go no farther. 
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6. Oath on Reference.—After an assignation is intimated, the (9, 10) 
debtor cannot prove payment or compensation by the oath of the 
cedent, who has no longer any interest in the debt, unless the 
matter has been made litigious by an action commenced prior to 
the intimation. This is on the theory of conveyance. But the 
debtor may refer to the oath of the assignee, who is in the right 
of the debt, that the assignment was gratuitous, or in trust for the 
cedent: either of which being proved, the oath of the cedent will 
affect the assignee. If the assignation be in part onerous and in 
part gratuitous, the cedent’s oath is good against the assignee only steil, M. 8467. 
in so far as his right is gratuitous. 
6A. Latent Exceptions.—The effect of an intimated assignation 
in a question with the debtor is expressed in the brocard “ Assignatus 
utitur jure auctoris;” the assignee steps into the cedent’s shoes. 
This accords with the theory of mandate. Therefore all defences, 
é.g., compensation or trust, competent against the cedent in a move- Shiels, 1876, 


R. 250. 


able debt, which can be proved otherwise than by his oath, continue Morton, 1907, 


relevant against even a bond fide onerous assignee, whose right, as 
mandatary, can be no better in a question with the debtor than 

that of his author, the mandant, and must therefore remain st. 1, 10, 16; 
affected with all the burdens which attended it in the cedent’s ’” ~ 
person at the time when the assignation was intimated. The 
assignee is immune from such personal qualifications afterwards 
emerging on the theory of conveyance and real right. The maxim 

does not apply to the transmission of heritable subjects not of the Lang, 1854, 


nature of jus crediti, for that is regulated by the record, except in Her. Rev. Cox 
: . 1892, 19 R. HLL. 
the case of bankruptcy ; nor of corporeal moveables, for possession of Se 
O 0 5 a ‘up. p. 126. 

them presumes ownership ; nor of monopolies or negotiable instru- 


ments. It may be ousted by personal exception. It does not apply 


in questions between an assignee and a third party for reasons Redfeam, 1813, 
oe 1 Dow, 50. 
indicated above. Latent trusts and equities, though they may Se. Widows’ 
‘ , 3K, H 
: : 4 , nda. tt akon in ¢ sti Buist, 1878, 
safely be ignored by an onerous bond fide assignee in a question ue ee 


: sath ‘ ; ] 1 } 7] Redfearn, sup. 
with a third party, will continue effectual in a question with the ere fs 


. Te Aree eat : eae a -. 6M. H.L. 113; 
cedent himself, his gratuitous assignees, his creditors, and his 0, Tr 
1888, 15 R. 691. 
Livingstone, 
1900, 3 °F. 233. 


trustee in bankruptcy, for they take tantum et tale as the cedent 
held the fund. But where it does apply, viz. in a question 
between the debtor in a personal non-negotiable obligation and 
the assignee of the creditor, the maxim, unless ousted as above, 


Bell, Comm. i. ; 
Bell, Prin. ; 
Stewart, 
pene 


2 


1487, c. 99. 


Sup. 1, 2, 11. 


(3-5) 
1V.c. 41; 


52-3 V. c. 26; 
6 Geo. IV. c. 48. 


DW. c741,s913% 
6 Geo. IV. c. 48, 
s. 10. 
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is universal. Until intimated, if intimation or its equivalent be 
necessary, an assignation gives the assignee only a personal right 
available against the cedent and his heirs and gratuitous trans- 
ferees, but of no avail in competition with hostile onerous and bond 
Jide real rights. 


TIT. VI.—OF ARRESTMENTS AND POINDINGS 


1. Arrestment.—The diligences whereby a creditor may affect: 
his debtor’s moveable subjects are Arrestment and Poinding. By 
arrestment is sometimes meant the securing of a.criminal’s person 
till trial; but, as it is understood in the rubric of this title, it is 
the order of a judge by which he who is debtor in a moveable 
obligation to the arrester’s debtor is prohibited to make payment 
or delivery till the debt due to the arrester be paid or secured. 
The arrester’s debtor is usually called the common debtor: because, 
where there are two or more competing creditors, he is debtor to 
all of them. The person in whose hands the diligence is- used is 
styled the arrestee. Arrestment jurisdictionis fundande causd has 
been already dealt with. 

2. Its Warrant; the Arrestee.—Arrestment may be laid on by 
the authority either of the Supreme Court or of an inferior judge, 
even in the Small Debt Courts. In the first case it may proceed 
upon special letters of arrestment, or on a warrant contained in 
letters of horning ; and it must be executed by a messenger. The 
warrants granted by inferior judges are called precepts of arrest- 
ment ; and they are executed by the officer proper to the Court. 
As equivalent to these letters and precepts, warrant to arrest may 
now be inserted or authorised in extracts of decrees. of the Court 
of Session and the Sheriff Court, and in extracts of registered 
protest and deeds containing a clause of registration for execution. 
The schedule of arrestment specifies the extract decree and states 
the sum, or describes the property, arrested. If the schedule is 
not served personally on the arrestee a copy must be sent by 
registered letter to him at his last known place of abode. Where 


7 Edw. ViL.e.51, the debtor to the common debtor is a pupil, arrestment is properly 


rule 126. 


used in the hands of the tutor, as the pupil’s administrator. This 
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doctrine may extend to other general administrators, as commis- ‘reitora, 1866, 


‘ Siew ae : . 4M. 369. 
sioners, liquidators, judicial factors, &c., if the arrested fund is Donaldson, M. 

4 é . . 385; Campbell, 
duly specified as being due by the constituent and the adminis- M742: 2B.C.74 


Burns, 1906, 
trator as such. But arrestment used in the hands of a factor oe ne 138) 

ely. ( 
or steward is of no avail, and cannot found an action of furth- ene bree ae 


coming, whether the constituent be called therein or not. Where Gacobal aA 
the debtor to the common. debtor is a corporation, arrestment 2). 
must be used in the hands of the directors or treasurer, who 
represent the whole body, or of a.servant at its business domicile. 
Where a fund is arrested in the hands of trustees the arrestment Black, 1830, 
must be made in the hands of at least a quorum of the trustees. Gri 1910, 
Arrestment when. it is used in the hands of the debtor himself, a 
or his servant,.or some one not, properly speaking, in possession, 
is inept, for that diligence is intended only as a restraint upon 
third parties ; and in only one case is it competent for a creditor sup. p. 372. 
to arrest in his own hands, viz., when he is a seller in possession 
of the goods sold. 

‘38. Upon what Debts; In Security; On the Dependence.—All (10, 3) 
debts in. which one is personally bound, though they should be 
heritably secured, are grounds upon which the creditor may arrest 
the moveable estate belonging to his debtor for execution; for 
every creditor, whatever the nature of his debt may be, ought 
to have the whole of his debtor’s estate subject to his diligence. 
The procedure in arrestment in security is the same as in an 
arrestment in execution. Arrestment for security may proceed L. L, Pitmedden, 
on a debt the term of payment whereof is not yet come, in case 
the debtor be vergens ad imopiam or in meditatione fuge, or there Smith, 1879, 6 R. 
be other special circumstances leading to an exercise of the Court’s 1879,7 R. 359. 
discretion. If a debt be not yet constituted by decree or regis- 1-2 v.c.114, 


ss. 16, 17. 


i i raise and execute a summons against 1V.c.41,s.8. 
tration, the creditor Ley 8 Haddington, 


: 5 . i ic ‘] ay 1822, 1S. 387 
his debtor for payment, in which writ warrant to arrest may Reece 


be inserted, or pending the action arrestment may be used, to ae ee: 
secure the sum claimed, with interest and expenses, but not the 41}, %. 
expenses of the diligence itselfi—in the same manner as inhibition 
_‘which is called arrestment upon a dependence. In the Sheriff 
Court a certified copy of the initial writ is a sufficient warrant ; Raw, VIL¢.51 
to arrest, and the Sheriff-Clerk may issue precepts of arrestment seers 
on the production of a writ, with pecuniary conclusions, upon 

34 


> 


Atkinson, 1905, 
7 F. 598. 


Ross, M. 690; 
Stafford, 1875, 
3 R. 148; 
Ellison, 1901, 
ATMS BBY 


Mitchell, 1881, 
8R.875. See W. 
CumberlandCo., 
(1893] 1 Ch. 713. 


(6-5) 


1644, c. 41; 
revived, 1661, 
ec. 51; Stewart, 
M. 705. 
Lockhart, 

M. 701. 


Lucovich, 1885, 
12 R. 1090; 
American Mort- 
gage Co., 1908, 
C. 500; 
Borjesson, 1878, 
Gl ge 1s RIGS bays 
Learmont, 1866, 
4M. 540. 
Strachan, 1835, 
13 S. 954; 
Bankhard’s Trs., 
1871, 9 M. 443. 
Johnston, 1887, 
15 R. 904. 
Sup. 2, 11, 4. 


Snuth & 
Kinnear, 1847, 
9 D. 1344. 


Wright, 
M, 15919. 


Wardrop, 
M. 4860. 
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which a warrant of citation has been granted, or of a liquid 
document of debt. The action must be competently pursued in 
a Scots Court and proceeded with promptly. The Sheriff Court 
Act, 1907, rule 127, enacts that an arrestment used on the 
dependence shall fall unless the action is served within seven 
days of the date of the execution of the arrestment. If one’s 
ground of credit be for the performance of a fact, or if the 
depending process be merely declaratory or recissory, without a 
conclusion of payment or delivery, such claims are not admitted 
to be sufficient grounds for arrestment. This sort of arrestment 
is just as good a diligence in a competition as arrestment in 
execution, provided there be no undue delay in following out 
the diligence. 

4, What Debts are Arrestable.—Moveable debts are the proper 
subjects of arrestment ; under which are comprehended conditional 
debts, and even depending claims. For lessening the expense of 
diligence to creditors, all bonds which have not been made properly 
heritable by seisin are declared arrestable. But this rule is limited 
to contracts and obligations, and does not extend to adjudications, 
wadsets, or other personal rights of lands which are not properly 
debts. Other arrestable subjects are obligations to deliver corporeal 
moveables which belong to one man but are in the hands of another; 
ships or shares thereof; shares in companies ; moveable interests in 
trust-estate, though the corpus be wholly or partly heritable ; sums 
to become due on policies of insurance, even though premiums have 
still to be paid to keep them up. Certain moveable debts are not 
arrestable—(1.) Debts due by bills, for these pass from hand to hand 
as bags of money. (2.) Future debts ; for though inhibition extended 
formerly to acquirenda as well as acquisita, yet arrestment is limited, 
by its warrant, to the debt due at the time of serving it against the 
arrestee. Hence, an arrestment of rents or interest carries only 
those that have already either fallen due or at least become current: 
as for such as had neither fallen due, nor become current at the 
date of the first arrestment, a new arrestment must be used, which 
may be done on the first warrant. Current rent is that which has 
begun to run from the end of the last term day, but cannot be 
demanded till the next term day. Claims depending on the issue 
of a suit are not considered as future debts ; for the sentence, when 
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pronounced, has a retrospect to the period at which the claim was 
first founded. It has even been held in a recent case that a claim 


Riley, 1910, 


8.0. 
of damages by a servant against his former master for wrongful 


dismissal may be effectually arrested by a creditor of the servant, 
though at the date of the arrestment the servant had neither inti- 
mated a:claim nor raised an action. The like doctrine holds in con- 
ditional debts and in debts or funds subject to specific appropriation, 
such as to complete a jus quesitum in a third party. (3.) Alimentary 
debts are not arrestable; for these are granted on personal con- 
siderations, and so are not communicable to creditors, but the 
past interest due upon such debt may be arrested by the person 
who has furnished the alimony, and other creditors have access 
to the fund in so far as it is in excess of a fair aliment. One 
cannot secure his own effects to himself for his maintenance, so 
as they shall not be affectable by his creditors. Salaries annexed 
to offices and pensions granted by the Crown, and particularly 
those granted to the Judges of the Session, and the fees of 
servants, are considered as alimentary funds ; but the surplus fee 
or wage, and wages of labourers and manufacturers, over and 
above what is necessary for their personal uses, may at common 
law be arrested. Wages are exempt from arrestment on the 
dependence of a small debt summons. And the wages of all 
labourers, farm-servants, manufacturers, artificers, and work-people 
are free from any arrestment unless in so far as they exceed twenty 
shillings a week, or unless the diligence is used in virtue of decree 
for aliment, rates, or taxes, and sets forth the nature of the debt. 

5. Fruits in Bonis.—In obligations which carry a yearly right 
to the creditor, if the obligation itself be arrestable, ¢.g., a moveable 
bond, or an heritable one not clothed with seisin, the principal sum 
is carried by the arrestment, as well as the past interest ; and, con- 
sequently, all the future interests until payment, as accessory to the 
right itself. But in rights of lands, or in heritable bonds perfected 
by seisin, no more can be arrested than the rents or interest that 
had either fallen due or become current at laying on the arrestment. 
In the same manner, the arrestment of a bond due to a wife, used 
by a creditor of the husband, carries, where the old law still holds, 
only the past and current interest; for the right itself does not fall 


under the jus marztt. 


Marshall, 1847, 
10 D. 328. 
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LE. 3735 
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15 R. 375. 
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M. 713. 
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But see 4, 4, 18. 


12 V.c.114,s. 18. 


Blackwood, 
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2 Rob. Ap. 490. 
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6. Breach of Arrestment.—If, in contempt of the arrestment, 
the arrestee shall make payment of the sum or deliver the goods 
arrested to the common debtor, he is not only liable criminally for 
breach of arrestment, but he must pay the debt again to the arrester. 
In the case of arrestment used edictally, z.¢., formerly, at the market- 
cross of Edinburgh and pier and shore of Leith, and now at the 
edictal citations office, against a person abroad upon the public 
service, it was at one time held that payment by the arrestee to 
his creditor, after the date of the arrestment, made him lable in 
second payment to the arrester ; because the arrester had done all 
in his power to notify his diligence ; but now the absentee debtor 
is not held to be interpelled from paying to the original creditor 
unless he or those having authority to act for him were previously 
in knowledge of the arrestment having been used. And even in 
the case of a debtor in Scotland, if it appears that he could not have 
known of the arrestment having been made in his hands, he has not 
to make second payment. 

Arrestment Subsists after Death of Parties.—Arrestment is 
not merely prohibitory, as inhibitions are, but is a step of diligence 
which, without giving the arrester any real right in the thing 
arrested, founds the user in a subsequent action, whereby the pro- 
perty of the subject arrested may be adjudged to him: it therefore 
does not, by our later practice, fall by the death of the arrestee, but: 
continues to subsist as a foundation for an action of furthcoming 
against his heir while the subject arrested remains in medio. Far 
less is arrestment lost by the death of the arrester or of the 
common debtor ; but it has been held that confirmation as executor- 
creditor of the common debtor is to be preferred to an arrestment 
not completed by furthcoming during his life. 

7. Loosing of Arrestment.—Where arrestment proceeds on a 
depending action, it may be loosed or restricted, on the common 
debtor’s giving security to the arrester for his debt in the event it 
shall be found due; or, even without security, in the discretion of 
the Lord Ordinary or Sheriff before whom the action depends, or 
the Lord Ordinary on the Bills, or the Inner House, where the 
diligence is nimious or oppressive. By the ancient practice the 
receiving of this caution was committed entirely to the messenger, 
whose certificate that caution was given effectually loosed the 
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arrestment ; but all bonds of caution in loosings are now to be 1617, ¢.17. 
received by the Clerk of Court. The loosing may be either special M‘Dougall’s 
or general: in other words the caution may guarantee either that Te 
a fund attached in the hands of a particular arrestee shall be furth- 
coming, or judicatwm solvi, i.e., that the debt sued for, interest 
and expenses shall be paid if found due. Arrestment founded on 
decrees, or on registered obligations, which in the judgment of 
law are decrees, cannot be loosed but upon payment or consigna- 
tion—except (1) where the term of payment of the debt is not yet 
come, or the condition has not yet existed; (2) where the arrest- Macfarlane, 
ment has proceeded on a registered contract, in which the debts es 
or mutual obligations are not liquid; (3) where the decree is 
suspended or turned into a libel; for till the suspension be dis- 
cussed, or the pending action concluded, it cannot be known 
whether any debt be truly due. Petitions for recal go to the cone een 
Inner House when there is no depending action. An arrestee . 6. nan 
who alleges that the subject arrested is not the property of the 198,S.C. 1b. 
common debtor may competently bring such a petition. A loosing 
takes off the nevus which had been laid on the subject arrested ; 
so that the arrestee may thereafter pay safely to his creditor, and 
the cautioner is substituted in place of the arrestment for the 
arrester’s security: yet the arrester may, while the subject con- Graham, M. 792. 
tinues with the arrestee, pursue him in a furthcoming notwith- 
standing the loosing. 

8. Furthcoming on Arrestment.— Arrestment is only an in- — (15,17) 
choate or begun diligence; to perfect it there must be an action 
brought by the arrester against the arrestee, to make the debt or Seo Lucas’ Tis, 
subject arrested furthcoming. In this action the common debtor 
must be called for his interest, that he may have an opportunity 
of excepting to the lawfulness or extent of the debt on which the 
diligence proceeded or to the regularity of the arrestment. Any See aa A 
person having an interest in the fund or subject may come forward *. 10. 
and state defences. An arrestment proceeding on a depending 
action or liquid document of debt can be executed without endorse- 
ment beyond the territory of the judge who granted the precept, 
and one inferior judge is competent to a furthcoming upon an 
arrestment laid on by the warrant of another, the action being 7 £aw.vitc.51, 
brought in a Court within whose jurisdiction the fund or subject ae 
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19-20 V. c. 56, 
s. 30. 
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is situated or to whose jurisdiction the arrestee—who is the prin- 
cipal defender—is subject. Before a furthcoming can be pursued, 
the debt due by the common debtor to the arrester must be liqui- 
dated; for the arrester can be no further entitled to the subject 
arrested than to the extent of the debt due to him by the common 
debtor. The arrestee may plead any defence he would have had to 
an action by the common debtor, establishing it, if necessary, by the 
oath of the common debtor, if he be solvent: as well as that the 
arrestment was irregular or attached nothing; but he cannot impugn 
the arrester’s claim against the common debtor. There seems to be 
neither principle nor authority for saying that, if the pursuer cannot 
prove the debt due by the arrestee scripio, he must refer it to his 
oath. Where the subject arrested is a sum of money, it is by the 
decree of the furthcoming directed to be paid to the pursuer 
towards satisfying, or so far as required to satisfy, his debt; where 
goods are arrested the judge ordains them to be exposed to sale, 
and the price to be delivered to the pursuer ; so that, in either case, 
decrees of furthcoming are judicial assignations to the arrester of 
the subject arrested. The sum recovered from the arrestee includes 
(if the fund be large enough) the original debt, interest from the 
date of arrestment, and expenses of constituting the debt and 
arresting. The expenses of bringing the action of furthcoming are 
deemed part of the arrester’s claim and may be made good out of 
the arrested fund or subject. Where the subject of arrestment is 
not money, but is other moveable property, the action includes a 
crave for warrant of sale of the property. Where there is a claim 
competing with an arrestment, multiplepoinding is usually the 
proper form of action. An arrestment by the Crown requires no 
furthcoming, since its process is preferred to all others. 

9. Preferences among Arrestments.—Bankruptcy, as will appear 
hereafter, disturbs the ordinary rules of preferences. Apart from 
it, in all competitions regard is had to the dates, not of the grounds 
of debt, but of the diligences proceeding upon them. In the 
competition of arrestments the preference is governed by their 
dates, according to the priority, even of hours, where it appears 
with any certainty which is the first. But as arrestment is but a 
begun diligence, therefore, if a prior arrester shall neglect to insist 
in an action of furthcoming for such a time as may be reasonably 
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construed into a desertion of his begun diligence, he loses that 
preference which it was in his power to have obtained for himself, 
and the last arrester is preferred. But as dereliction of diligence 
is not easily presumed, the distance of above two years between the 
first arrestment and the decree of furthcoming was found not to 
make such a mora as to entitle the posterior arrester to a preference. 
This rule of preference, according to the dates of the several arrest- 
ments, holds by our present practice, whether they have proceeded 
on a decree or on a dependence; on debts not yet payable or on 
debts already payable; provided the pendency shall have been 
closed, or the debt have become payable, before the issue of the 
competition. 

10. Preference between Arrestments and Assignations.—In the 
competition of arrestments with assignations, an assignation by 
the common debtor, intimated before arrestment, is preferable to 
the arrestment ; for by the intimated assignation the debtor is fully 
divested, after which the subject cannot be arrested as his. If the 
assignation is granted before arrestment, but not intimated till 
after it, the arrester is preferred; for arrestment renders the sub- 
ject litigious, and so excludes every voluntary right of the debtor, 
either granted after the diligence or not completed till after it. 
From these rules a third necessarily follows, that if the intimation 
and arrestment are of equal dates they are preferable pari passu, 
unless the arrester has deserted his diligence by neglecting for a 
reasonable time to obtain a furthcoming. 

11. Poinding.— Poinding is that diligence affecting moveable 
subjects by which their property is carried directly to the creditor. 
Real poinding—poinding of the ground—which proceeds on real 
debts, or debita fundi, is treated of below. Personal poinding may 
have for its warrant either letters of horning containing a clause 
for poinding, and then it is executed by messengers ; or precepts of 
poinding, granted by sheriffs, which are executed by their proper 
officers ; or the modern equivalents mentioned in the beginning of 
this title. No poinding can proceed till a charge be given to the 
debtor to pay or perform, and the days thereof be expired, by 1669, 
c. 4. The statute excepts poindings against vassals for their feu- 
duties, these being poindings of the ground, and poindings against 
tenants for rent, proceeding upon the landlord’s own decree; in 
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which the ancient custom of poinding without a previous charge 
continued till Baron Courts ceased to be held. The only modern 
exceptions occur where the defender was personally present in 
the Sheriff Small Debt Court when decree against him was pro- 
nounced, or present personally, or represented by a member of his 
family, in the Justice of Peace Small Debt Court. In these cases 
the term of induciw runs from the date of the decree. A debtor's - 
goods may be poinded by one creditor, though they have been 
arrested before by another ; for arrestment, being but an imperfect 
diligence, leaves the right of the subject still in the debtor, and so 
cannot hinder any creditor, till decree of furthcoming or an order 
of sale has been obtained by his competitor, from using a more 
perfect diligence, which has the effect of carrying the property 
directly to himself. Goods previously sequestrated for rent may 
be poinded to the effect of attaching the reversion after the land- 
lord’s debt is satisfied, but they cannot be removed or sold. 

12. Poindable Subjects.—It is only goods belonging to the 
debtor that can be poinded. Anciently the tenant’s goods might 
be poinded for his landlord’s debt, either real or personal, to the 
full extent of the debt, even though the tenant had not been in 


_ arrear of rent; but now, of a long time, probably from a fayourabie 


Stevenson, M. 
2762; 2 B.C. 61. 


19-20 V. c. 56, 
Broa. 


Alexander, 1826, 
39 


Pp. 


Fleming, 1828, 
78.92; Scott, 
1837, 15 S. 916. 
Haldane, 1881, 


. 669. 
7, 8 C. (8, 17). 


interpretation of Act 1469, c. 37, no poinding has proceeded against 
a tenant, even to the least extent, for his landlord’s personal debt. 
The subjects of a poinding are corporeal moveables, capable cf being 
sold by warrant of the sheriff; not debts which are attached by 
arrestment only. Poinding on Exchequer process strikes at the 
debtor’s whole moveable effects, including bank-notes, money, bonds, 
bills, crop, stocking, and implements of husbandry of all kinds, and 
the officer may carry them off instead of leaving them with the 
debtor till the sale. In poindings, not at the instance of the Crown, 
it is probably incompetent to attach some of these, such as bank- 
notes, money in the debtor’s pockets, and bills. Business books 
are probably not attachable for the purpose of levying book debts. 
Goods in which the debtor has only a joint or liferent interest 
cannot be poinded for his debt; nor the rolling-stock and plant 
of a railway open for traffic. No cattle pertaining to the plough, 
nor instruments of tillage, could by the Roman law be impigno- 
rated for debt, or carried off by the diligence of creditors; nor 
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can they be poinded by ours in the time of labouring or tilling 1503, ¢. 98; 

the ground, unless where the debtor has no other goods that may Hats 16 F. 

be poinded. By labouring time is understood that time in which Arnot M. 105: 

that tenant whose goods are to be poinded is ploughing, though he 

should have been earlier or later than his neighbours ; but summer watson, 

fallowing does not fall under the Act. Though the statute pro- Hamner, 

hibits such poinding, not only where the debtor has moveables, but 

even where he has lands that may be appraised, this last part of 

the alternative has gone into disuse. Growing corn when ripe, or Elder, 1833, 

nearly ripe, may be poinded—effectually, if the debtor do not die E. 1 E Morton, 

before harvest. The subjects poinded may be in the hands of the 

debtor, of a third party, or of the creditor himself, if he be a vendor 

In possession. Sup. p. 372. 
13. Form of Poinding.—In the execution of poinding the — (23,24) 

debtor’s goods must be appraised, by two sworn valuators, on the 1 vee 

ground of the lands where they are laid hold on. Formerly « Conte, 1880, 

the goods had to be valued a second time at the market-cross of 

the jurisdiction by the stated appraisers thereof, or, if there were 

none, by persons named by the messenger or other officer employed 

in the diligence; but this is'no longer required. Next, the 

messenger must, after public intimation by three oyesses, declare 

the value of the goods according to appraisement, and require the 

debtor to make payment of the debt, including interest and 

expenses. Formerly if payment were offered to the creditor, or 

in his absence to his lawful attorney, or if, in case of refusal by 

them, consignation of the debt were made in the hands of the judge 

ordinary or his clerk, and only in these cases, the goods had to be 

left with the debtor; and, in other cases, the messenger had to 

adjudge and deliver them over, at the appraised value, to the user 

of the diligence, towards his payment. But now the officer must 1-2 Vi 6.11 

leave the goods with the person in whose hands they were when 

poinded—except in Crown poindings—and deliver to him a schedule ey V0; 58; 

specifying the poinded effects, and at whose instance they were ¢19,s. %. 

poinded, and their value. The effects must be entered and valued Le Conte, 188 

separately. Other creditors holding warrants to poind must be 

conjoined, if they so demand before the poinding is completed. 

The diligence is then reported to the sheriff within eight days. 

Sale takes place under his authority after advertisement and notice. 


1-2 V.c. 114, 
ga025.29°5 LV. 
ce. 41, s. 20; and 
see 6 Geo. IV. 
c. 48, s. 12. 


Henderson, 
1896, 23 R. 659. 


(23, 26) 


Balf. Pract., p.40 
(10); Macqueen, 
M. 6862. 


20 Geo. II. e. 43, 
s. 28. 


Douglas, M. 
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If no offerer appears, such part of the effects as according to the 
appraisement may satisfy the debts, interest, and expenses 1s 
delivered by the judge of the roup to the creditor or creditors. 
The sale or delivery is reported to the sheriff. If there has been 
a sale the creditors are paid out of the net proceeds. Any creditor 
may purchase. The poinding will be inept as a preference if sale 
be unduly delayed. 

14, Id.—Before the above-mentioned alteration in the procedure, 
ministers might, by 1663, c. 21, and they may still, poind for their 
stipends upon one appraisement on the ground of the lands; and 
landlords were always in use to poind so for their rents. By the 
Jurisdiction Act of 1746-7, the appraisement of the goods at the 
market-cross of the next royal burgh, or even of the next head- 
burgh of stewartry or regality, though these jurisdictions were 
abolished, was declared as sufficient as if they were carried to the 
head-burgh of the shire. Poinding, whether it be considered as a 
sentence, or as the execution of a sentence, must be proceeded in 
between sunrising and sunsetting; or at least it must be finished 
before the going off of daylight. The powers of the officer 
employed in the execution of poindings were not in the author’s 
time clearly defined by custom in the case of a third party claiming 
the property of the goods to be poinded. It was thought to be 
certain that he might take the oath of the claimant upon the verity 
of his claim; and, if from thence it appeared that the claimant’s 
title was collusive, he ought to proceed in the diligence; but if 
there remained the least doubt, his safest course was to deliver the 
goods to the claimant, and to express in his execution the reasons 
why poinding did not proceed. But now the poinding goes on if 
its warrant be regular, and a third person claiming goods included 
in a poinding may apply for interdict or compear in the poinding 
by lodging a minute of objections to the warrant of sale being 
granted. i. 

15. Poinding not Completed ; Deforcement.— As law has required 
certain solemnities in poinding, without which the property of the 
goods cannot be transferred to the creditor, therefore, if a messenger 
should be interrupted before completing the poinding by any fatality 


or force not imputable to a co-creditor, such incomplete poinding 
cannot hurt the diligence of that co-creditor. 


But where a poinding 
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was forcibly stopped by the possessor of the goods, on pretence that 

they had been already arrested in his hands by another, it was 
considered as completed in a question with the prior arrester— 
probably from a presumption that the arrester whose diligence was 

used as a handle for stopping the messenger had been privy to the 
deforcement. The person himself who stops a poinding vid facti, 

on groundless pretences, is liable, both criminally, in the pains of rj. 4,4, 16. 
deforcement, and civilly, in the value of the goods which might 

- have been poinded by the creditor. And one who unlawfully 
intromits with or carries off poinded effects may be summarily 12 es 114, 
imprisoned by the sheriff until he restore the effects or pay double 1849,'11 D. 1083. 
the appraised value. Proceedings for breach of poinding are civil, W Ay son, lee, 
so that the concurrence of the procurator-fiscal is unnecessary. The 


effect of bankruptcy on poinding is set forth elsewhere. Inf. 4, 1a, 7. 
TIT. VII.—OF PRESCRIPTIONS Napier; Millar. 
1. Prescription, Positive and Negative.—Prescription, which is (1, 2 


a method both of establishing and of extinguishing property, is 

either positive or negative. Positive prescription is generally defined 

(as the Roman usucapio) the acquisition of property (it should rather 

be, when applied to our law, the securing the ownership against all 
challenge and avoiding the necessity which would otherwise exist 

of tracing it back to the Crown or other indisputable source) by the 
possessor’s continuing his possession for the time which law has 
declared sufficient for that purpose by his having what is called 

a prescriptive progress of titles. Its further functions are to con- 

solidate the lower title of property in the higher title of superiority ; Sup. 2,7, 9. 
and, more important still, to determine the amount or extent of 
heritable property, the title to which is not in question. Megative 
prescription, in the widest sense of the word, is the loss or amission 

of a right, either definitively or if not established by certain limited 

modes of proof, by neglecting to follow it forth or use it during the 

whole time limited by law. But it is usual to confine the phrase to 

the long negative prescription and to speak of the others in terms 

of their duration or subject. The nomenclature, whereby the word Dioksion, aL 


@, 3,5) 


37-8 V.c. 94, s. 34. 
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“prescription ” is confined to cases in which there is a presumption 
of abandonment or satisfaction of a debt, while the word ‘limita- 
tion” denotes a denial of action on some document of debt after a 
certain period, is not strictly observed in practice. The doctrine of 
prescription, which is by some writers condemned as contrary to 
justice, has been introduced that the claims of negligent creditors 
might not subsist for ever, that property might be at last fixed, and 
forgeries discouraged, which the difficulty of detecting must have 
made exceeding frequent if no length of time had limited the legal 
effect of writings. 

2. Positive Prescription.—Positive prescription was first intro- 
duced into our law by 1617, ¢. 12, which enacts that whoever shall 
have possessed his lands, annualrents, or other heritages peaceably 
in virtue of infeftments for forty years continually after their dates, 
shall not thereafter be disquieted in his right by any person pre- 
tending a better title. The title required was adapted to modern 
forms of conveyancing and the period was shortened in 1874 by the 
enactment that ‘‘any ea facie valid irredeemable title to an estate 
in iand recorded in the appropriate Register of Sasines shall be 
sufficient foundation for prescription, and possession following on 
such recorded title for the space of twenty years continually and 
together, and that peaceably without any lawful interruption made 
during the said space of twenty years, shall be equivalent to” the 
above possession. The title thus fortified is a “prescriptive pro- 
gress” and excludes all evidence as to prior titles. A provision, 
hereafter to be noticed, follows regarding minorities. And the old 
period is retained for cases of servitude, rights of way, and other 
public rights. Under heritage are comprehended fairs or markets, 
fishings, and every other right that is fundo annexwm, and capable of 
continual possession. Continued possession, if proved as far back 
as the memory of man, presumes possession upwards to the date of 
the infeftment. The course of possession had, by the old Act, to 
be founded on seisins, but might be continued on the bare right 
of apparency, while apparency was known to our law, and may 
still be continued on a merely personal right. But forty years’ 
possession without seisin is sufficient, though not under the Act 
but at common law, or rather in virtue of the negative Roe 
in the prescription of such heritable rights as do not require seisin. 
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The possession must also be without any lawful interruption, 7.¢., it my. s. 18. 

must neither be interrupted vid facti nor vid juris; and continuous. Forbes, 1825, 
ate ‘ 1 W. &S. 657; 

So that the owner of the surface cannot prescribe right to minerals 6s. 167. 

in the face of an old reservation dropped out of his title, if be has 

worked them only slightly and at long intervals. The possession sup. 2,1, 12. 

must also be gud proprietor, and may be either natural or civil. 

The prescription of subjects not expressed in the infeftment as part 

and pertinent of another subject, especially expressed, has been sup.2, 6, 6. 

already explained. Here, besides the other requisites now and 

hereafter to be explained, it is necessary that the possession should 

be legal and sufficient, and adequate to indicate the right 

claimed. The rule is tantum prescriptum quantum possessum; but Wemyss, 1896, 

in cases where modes of use have expanded with the progress Me ‘icenzi, 1868, 

of invention the maxim is loosely interpreted. Moreover, the 

possession must have been had on, and been consistent with, » Stewart, 1866, 


283: 
the title founded on: eg., it must not fly in the face of a Cooper'’s'Trs., 


1898, 25 R. 1160 

bounding charter. 

3. Its Title.—The old Act requires that the possessor produce (4, 7) 
as his title of prescription a charter of the lands preceding the forty 
years’ possession, with the seisin following on it; and where there 
is no charter extant, seisins, one or more, standing together for 
forty years, and proceeding either on retours or precepts of clare 
constat. This has given rise to a reasonable distinction, observed 
in practice, between the prescription of a singular successor and of 
an heir. Singular successors must produce for their title of prescrip- 
tion not only a seisin, but its warrant, as a charter, disposition, &c., 
either in their own person or in that of their author. But the 
production by an heir of seisins, one or more, standing together 
for forty years, and proceeding on retours or precepts of clare 
constat, is sufficient. The heir is not obliged to produce the 
retours or precepts on which his seisins proceed; nor is the Bet 
singular successor obliged to produce the ground of his charter ; 
so that, if the title of prescription produced be a fair deed, and a 
sufficient title of property, the possessor is secured by the Act, 
which admits no ground of challenge but falsehood. The modern 
equivalent title has been already described. It does not include a Hinton, 1883, 


R. 1110; see 
ape sad eati i is igl 1 must |} re on the 
charter of adjudication, which is a redeemable right and must be Pepe 


governed by the old Act. A special statute for establishing the ss 12 sea. 
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positive prescription in moveable rights was not necessary; for, 
since a title in writing is not requisite for acquiring of these, the 
negative prescription, by which all right of action for recovering 
the property is cut off, effectually secures the possessor. 

4. Negative Prescription.—The negative prescription of obliga- 
tions by the lapse of forty years was introduced into our law long 
before the positive. The prescription is now amplified by the fore- 
said Act 1617, c. 12, which has extended it to all actions competent 
upon heritable bonds, reversions, and others whatsoever, unless 
where the reversions are either incorporated in the body of the 
wadset right, or registered in the Register of Reversions. And 
reversions so incorporated or registered are not only exempted 
from the negative prescription, but they were at one time held to 
be an effectual bar against any person from pleading the positive. 
But this decision is now admitted to have proceeded on a mistaken 
idea of the nature of the negative prescription. It has nothing 
to do with possession, but denies action on an obligation which 
through lapse of time is assumed to have been abandoned or 
satisfied. It does not affect the positive prescription—for it cannot 
be pleaded directly against a right of heritable property—except in 
so far as it tries the validity of the competing progresses and gets 
rid of objections—such as fraud—not appearing ex facie of these. 
It can, however, be so used only by one, who, if the positive pre- 
scription had run, would have had a good title, since he alone has 
an interest. A right of property is lost through lapse of time only 
because and when the positive prescription has established it in 
another party. The obligations struck at by the negative prescrip- 
tion may, under the Act 1617, be heritable—such as servitudes, 
or the right of levying dues—or connected with heritage—such as 
right to arrears of rents and feu-duties, the limitations of an entail, 
an obligation to entail, a power of redemption, a real burden, or a 
right of real warrandice. But it cannot alter the tenure of land, 
for the right of the superior is as much a right of property as that 
of the vassal. In regard to obligations generally and rights, other 
than ownership and ves mere facultatis, the scope ot the prescription 
is unlimited. But charitable trustees cannot get rid of the trust 
purposes by diverting the funds for the prescriptive period. The 
period runs from the date of payment, or the event stipulated, 
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or the date of eviction in the case of warrandice, or the date when a 
wrong comes to be known to the sufferer. 

5. Shorter Negative Prescriptions; of Spuilzies, &c.—A shorter (16) 
negative prescription is introduced by statute in certain rights and 
debts. Actions of spuilzie, ejections, “and others of that nature,” 1579, c. 81. 
must be pursued within three years after the commission of the fact 
on which the action is founded. As in spuilzies and ejections the 
pursuer is entitled, in odiwm of violence, to a proof by his own oath Hay, M. 12131. 
in litem, and to the violent profits against the defender, that statute 
means only to limit these special privileges by a three years’ 
prescription, without cutting off the right of action, where the 
claim is restricted to simple restitution and damages. Under the 
general words “and others of that nature,” are comprehended all 
actions where the pursuer is admitted to prove his libel by his own 
oath in litem, as formerly, in actions for the value of things 
deposited or consigned for carriage. But this form of evidence is 
now in disuse ; and the only effect of the Act is to save a defender 
from liability for the difference between violent profits and ordinary sup. 2, 6, 24. 
damages. 

6. Triennial Prescription of Accounts, &c. — Servants’ fees, (17, 18) 
house-maills, men’s ordinaries—z.¢, money due for board or 1579,¢.83. 
entertainment—and merchants’ accounts fall under the triennial 
prescription, the reason being that they are usually paid within 
a brief period after they are incurred. There is also a general 
clause subjoined to this statute, of “other the like debts that are OREN Tac 


é Siete: ee 5 eta io 
not founded upon written obligation,” which includes alimentary Po 


debts due under a contract, not those due ex debito naturalt or 22 
for necessaries furnished to a minor; wages due to workmen; the oe | 
honorarium of an apprentice; the salary of a factor, private secre- Bopha 1i09os 
tary, or town official ; but not the pay of an officer’s orderly. The beeper 


; - ' Allison, 1904, 
statute, while it applies generally to contracts of service, does not 6 F. 486. 
apply to a contract which is partly one of service, partly one of 
partnership. By house-maills are meant the rents of urban subjects 
—ineluding villas with accessory land—not of farms or glebes. 

The word “merchant” is used in the Scottish (and French) mean- 

ing still in vogue to denote a shopkeeper or dealer in wares. In 
construing the Act, the debts “like” to these have been very amply 


interpreted ; so as to include all accounts for furnishings, labour, 
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&e., which are contracted without writing, whether the dealing be 
wholesale or retail, so long as it is not in ve mercatorid. It is 
immaterial whether the accounts be due to tradesmen or to pro- 


- fessional or quwasi-professional men, such as writers, agents, pro- 


curators, surveyors, stockbrokers, printers, or advocates’ clerks. A 
distinction has to be drawn between an account for cash advances, 
which does not, and an account for business charges, which does, 
fall under the Act; but if the advances are merely accessories of 


Grant, 1881,9 R. the charges the whole account is treated as unum quid. The 


257; Mackinlay, 
1851, 14 D. 162; 
1885, 13 R. 210. 


Brown, 1891, 
18 R. 889; ya Ka 
Batchelor's Trs, owners and ships-husbands, and generally all contracts arising ex 


1892, 19 R. 903. 


Dunn, 1854, 


16 D. 944; Stock 
Journal, 1898, 


25 R. 1016. 


Ritchie, 1836, 


148. 216. 


exception of transactions in ve mercatorid is illustrated by accounts 
between commission agents and their principals, between ship- 


mandato or out of negotiorum gestio. 

The prescription is elided if “action be pursued within the 
three years,” i.e, if the claim has been raised in an action or 
reference, in summons or defences, as a claim in a competition, or 
in a plea of compensation. The result is to keep the debt up for 
the period of the long negative prescription. 

Failing action in this sense these debts may, by this Act, be 
proved after the three years, either by the writing or oath of the 
debtor, or by what is always equivalent, his unqualified judicial 
admission ; so that they prescribe only as to the mean of proof 


White, M. 11065. by witnesses ; but after the three years it behoves the creditor to 


Aleoc 
5D 


k, 1842, 
56. 


DY: 
+ 000. 


prove by writ or admission, or to refer to the debtor’s oath, not 
only the constitution but the subsistence of the debt; for the 
debtor’s oath that a debt once existed, unless it contains also an 
acknowledgment that it is still due, cannot be said to prove the 
debt in terms of the statute. The one fact may be proved in one 
mode, and the other in a different mode. The writ may be of the 
most informal kind. It or the oath or admission must show, by 
fair inference, however indirectly, the constitution of a debt ; “0 
that, if the evidence be that the goods were furnished to wipe out 
a counter-claim, or on the credit of a third party, the pursuer must 
fail. In regard to the resting-owing or subsistence of the debt, 
the writ, if that be appealed to, must be dated subsequently to the 
statutory period and prove the fact directly or indirectly. Mere 
absence of writ—as of an entry of payment in the debtor’s books, 
where it might have been expected—is not enough. If the 
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debtor’s oath is taken, he must answer all relevant questions, and 
is not entitled to rest on a general denial. 
not succeed if he can only elicit a non memini, or a statement that 
money had been given to a third party to pay the debt. The Court 
attends to the plain directions of the Act, and does not attempt to 
determine on what theory—of abandonment or payment—the legis- 


But the pursuer does 


lation proceeded. Consequently, if the original debtor be dead, the 
oath is demanded of his representative, or his writ or admission 
produced, whether the death took place during or after the pre- 
scriptive period. It is probably admissible to refer the constitution 
of a debt said to have been contracted by a wife during marriage 
to her oath, and the resting-owing to that of her husband. The 
distinction between intrinsic and extrinsic qualities of an oath is 
treated in another part of this treatise. 

In the prescription of house-rents, men’s ordinaries, servants’ 
fees, and alimony, each term’s rent, fee, or alimony runs a separate 
course of prescription; so that, in an action for these, the claim 
will be restricted to the arrears incurred within the three years 
immediately before the citation. But in accounts prescription does 
not begin till the last article ; 


The continuity of an account is kept up by 


though a single article can be 
called an account. 
a new item entered within three years of the preceding item ; 
the Court is astute to expose fictitious or illegal entries made with 


but 


a view to evade prescription. An account may be treated as a 
unity, though it is divided into several branches, the parties deal- 
ing together being the same. It is a question of circumstances 
whether the constitution or dissolution of a firm, or dealing on an 
altered footing, destroys the continuity. The currency of an 
account, the first part of which was furnished to a person deceased, 
is not preserved in a question with the heir by new furnishings 
within the three years to that heir, though heres est eadem persona 


cum defuncto; for death closes accounts and the new furnishings 


open a new account. 
Prescription of Removings.—Actions of removing must also be 


Ibid.; Cullen, 
1853, 16 D. 868. 


Mitchells, 1882, 
10 R. 378. 


Inf. 4, 2, 5. 


Ross, M. 11089 ; 
Fergusson, M. 
11103 ; Bracken, 
1891, 18 R. 819. 


Sommervell, 
sup.; Gobbis, 
1861, 21 D. 801. 


Aytoun, 1882, 
9 R. 631. 


Macpherson, 
1901, 4 F. 218. 

Elder, doa oO, 
1 $05 


Wotherspoon, 
1868, 6 M. 1052 ; 
Campbell, 1910, 
2 S.L.T. 240. 
a ee 1901, 
". 480. 
v1 ee M. 
11086 ; Ken- 
nedy, "M. 11104. 


(19) 


pursued within three years after the warning, 7.¢., as interpreted, 1579, c. 82. 


after the term at which the tenant is required to remove ; but the 
provision relates to the procedure under the Act 1555, ¢. 39, which 


is now obsolete. ) 
30 


Sup. 2, 6, 20. 


1494, c. 57. 


Works, 1, 378, 
434, 


Fullarton, 1825, 
1W.&S. 410. 


1} 37-8 V.c. 94,8. 13. 


1669, c. 9. 


| Edin. Mags., 
} 1903, 11 S.L.T. 
105. 


Gloag, M. 11063. 


Murray, 
M. 11054. 


546 OF PRESCRIPTIONS [B. IIL. 


7. Prescription of Retours.—Reductions of erroneous retours, 
and actions of error against the inquest, did prescribe if not 
pursued within three years after the service ; which term is 
lengthened to twenty years as to the reduction of retours (1617, 
c. 13). This last has the appearance of a declaratory statute, as if 
the formeryhad only meant to save the inquests from processes of 
error, and not to cut off the right of reduction by the triennial 
prescription ; but it does both in express words. And therefore 
the last Act contains a special clause, that those who had, before 
the date of it, acquired right to lands from persons retoured thereto, 
shall enjoy their rights as the law then stood. It statutes, in 
general, that all erroneous retours shall be free from challenge after 
twenty years; and so is not to be confined, as Sir George Mackenzie 
conjectures in his observations upon it, though he subsequently 
changed his opinion, to the competition of different kinds of heirs 
between themselves-—e.g., between an heir of line and an heir of 
tailzic. It is construed as providing that a person served heir shall 
not be disturbed in his rights as heir after twenty years from the 
decree of service—excluding minorities—by any action brought 
by another person claiming only to be heir. But the heir may be 
disturbed by any person who comes in with a stronger title than 
that of mere heirship. It protects heirs of provision as well as 
heirs of line; but it has been held not to set up a service which is 
ex facie invalid. It does not seem to demand possession on the 
part of the heir. In this respect it differs from the adaptation to 
the new system of vesting by mere survivance, introduced by the 
Conveyancing Act of 1874, whereby the right of heir may be 
challenged within twenty years of his infeftment and entry into 
possession, but not thereafter, by any one who would have been 
entitled to challenge his service, had he expede one. The infeft- 
ment presumes actual possession. 

8. Quinquennial Prescriptions.— Ministers’ stipends and multures 
prescribe in five years after they are due; and arrears of rent (or 
maills and duties) five years after the tenant’s removing from the 
lands. Stipends due during a vacancy, though they are not 
included in the strict letter of this Act, have been found to fall 
under the spirit of it; because the favour of the debtor is equally 
strong in both. As the prescription of maills and duties was intro- 
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duced in favour of poor tenants, that they might not suffer by 

neglecting to preserve their discharges, though its scope has been see Johnston, 
. : wp 1897, 24 R, 611. 

extended beyond such cases, a proprietor of lands subject to a life- 

rent, who had obtained a lease of all the liferent lands from the 

liferenter, was held not entitled to plead it; nor a tacksman of Nisbet, M. 11055 


: : Fairholn, 
maills and duties who had, by the lease, a power of removing M. He ne 
ots ogg, 1 
tenants; but it is no answer that a whole estate has been let. is Cochrane, 


The prescription is elided by a sequestration for rent, if past due Macdonald, 1826 
and not merely current; by pleading on the claim within the Nico ee 
period, as compensating a claim of the tenant; and by the rent 
having been withheld as a set-off against the tenant’s claim for 
meliorations. 

By the same statute, bargains concerning moveables, or sums 
of money which are proveable by witnesses, prescribe in five years Hunter, 1843, 
after the bargain. Under these are included sale, locations, and Lawson, 1839, 
all other consensual contracts to the constitution of which writing 


is not necessary ; but not deposit, transactions in re mercatorid, oY Mackinlay, 1851, 
14 D. 162: 


a wrong giving a claim for damages. Taylor, 1901, 
But the resting-owing and also, as to these bargains, the con- Baillie, 1835, 
c . doe 


stitution, of the above-mentioned debts contained in the statute Cee 1848, 
may, after the five years, be proved, and can only be proved, either Svp.s. 6. 
by the oath or the writing of the debtor. 

By this Act, also, a quinquennial prescription was established 
in arrestments, whether on decrees or depending actions. The 
first prescribed in five years after using the arrestment; and the 
last in five years after sentence was pronounced on the depending 
action, if the arrestment were not pursued or insisted on within 
that time. The term is now cut down to three years; and it is Le eM, 
added that arrestments used on a future or contingent debt shall 1887, 14 R. 643.” 
prescribe in three years from the time when the debt shall become 
due and the condition be purified. Thus arrestments on the 
dependence prescribe in three years from the date of the decree 
in the action. Arrestments for sums not exceeding £20 prescribe raed g6i 
in three months, unless from time to time renewed. The rules s. : 
governing the subsistence of inhibitions have been already stated. sup. 2, 11,8. 

9. Limitation of Cautionary Engagements.—No person binding (22-24) 
for or with another, either as cautioner or co-principal, in one and 1695, c. 5. 


7 itinues bound, Wilson, 1840, 
the same bond or contract for a sum of money, continu ou » sous o 


Scott, 1831, 

5 W.&S. 436. 
Stocks, 1890, 
i 1122: 
Drysdale, 1830, 
1 D. 409. 

1695, c. 5. 


Scott, swp. 


Alexander, 1843, 


6 D. 322. 


Irving, M. 11043. 


Riddick, 4 Pat. 


133; M‘Gregor’s 


Exrs., 1893, 
PAL 


Norrie, M. 11013. 


Wallace, M. 
11026; Riddick, 
sup. 


Monteith, 1841, 
4D. 161. 


Ballantyne, 

M. 11010. 

Scott, M. 11012 ; 
Gordon, 

M. 11025. 
Borthwick, 

M. 11008 ; 
Mollesen, 1892, 
19 R&. 581. 


Sharp, M. 
“Bills” Ap. 22. 


19-20 V. ¢. 79, 
s, 144. 


(25) 
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after seven years from the date of the bond; provided where he 
is not bound expressly as cautioner, he has either a clause of 
relief in the bond, or a separate bond of relief, intimated formally, 
not merely privately known, to the creditor at his receiving the 
bond. The effect of the Act is the same as if in the cases to 
which it applies there were an express condition in the cautioner’s 
obligation that it should endure only for seven years. Therefore 
it is not kept up, though by mistake interest has been paid beyond 
that period ; and a Scots bond of caution carries the condition all 
the world over, while a foreign bond is not affected by it, though 
sued on in Scotland. The Act declares that all diligence used 
within the seven years against the cautioner, for what fell due in 
that time, shall stand good, and have its course and effect after 
the period, for payment of the debt and interest. The obligation 
may be kept up beyond the period by renewal, or promise to pay, 
or by decree obtained within it—probably in no other way. It was 
in one case decided that as this is a public law, intended to prevent 
the bad consequences of rash engagements, its benefit cannot before 
the lapse of seven years be renounced by the cautioner. But this 
would be in effect to invalidate corroborations and promises of pay- 
ment, and the case has been overruled. The author thought that as, 
the Act is correctory it should be strictly interpreted ; but this is not, 
so; and the cases that here follow are outside of the plain words, 
of the Act. Bonds bearing a mutual clause of relief pro raté fall 
not under it: nor bonds of corroboration ; nor obligations where 
the condition is not purified or the term of payment not come 
within the seven years, as in the case of caution for payment 
periodically of interest, because no diligence can be used on these. 
The statute excludes all mercantile guarantees, obligations on bills, 
cautionries ad facta prestanda, or for the faithful discharge of 
offices, or for payment of illiquid debts ; these not being obligations 
in a bond, or contracts for sums of money. And practice has denied 
the benefit of it to all judicial cautioners, as cautioners in a suspen- 
sion. It does not apply to caution for a composition in bankruptcy ; 
but creditors who do not produce oath before the date of the deliver- 
ance approving of the composition cannot demand anything from the 
cautioner after two years from that date. 

Prescription of Tutory Accounts.— Actions of count and reckon- 
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ing, competent either to minors against their tutors or curators, or 1696, ¢.9. 
vce versi, prescribe in ten years after the minority, or after the S144” 
death of the minor. : 

10. Prescription of Holograph Writings.—By the before-cited (26, 27) 
1669, c. 9, holograph bonds, missive letters, and subscriptions in Sup.s. 8. 
books of accounts not attested by witnesses, prescribe if not pur- 
sued for within twenty years from the date of the writing, unless the 
creditor shall thereafter prove the verity of the bonds, letters, or 
subscriptions by the defender’s oath, i.¢., the authenticity of the 13.0. 347. 
writing, not merely of the signature. The Act strikes at all Mowat, 1856, 
holograph documents on which an obligation can be founded. It 
is sufficient to save from the effect of this prescription that the 
constitution of the debt be proved by the party’s oath after the 
twenty years ; whereas in bargains concerning moveables, merchants’ 
accounts, &c., not only the constitution but the subsistence of the 
debt must be proved by writing or the debtor’s oath after the 
term of prescription. The prescription is elided, if action has been Wright, 
raised on the writing, or it has been founded on in compensation, ~~ 
or used in diligence, or perhaps acted on as binding (as by payment aore’s Notes, 


: 271; Macadam, 
of interest), all within the twenty years. After that period, too, 1916, 28.1.1. 110 


it may be founded on in defence, though probably not as compensa- MD. 1405. 
tion which is of the nature of a counter-action. The plea comes 
too late after a proof at large has been taken. The oath must speak Dalziel Hailes 
to knowledge, not conjecture; and may be administered to a ” . 
deceased debtor’s heir. Some lawyers extend this prescription of 
holograph writings to all obligations for sums not exceeding £100 
Scots which are not attested by witnesses; because, though they 
are in practice sustained, notwithstanding the Act 1540, c. 117, yet 
they ought not to have the same duration with deeds attested by 
witnesses. 

Though in the short prescriptions of debts the right of action 
is for ever lost, so far as proof at large is concerned, if not exer- 
cised within the time limited, yet where action was brought on any 
of those debts before the prescription was run, it subsisted, unre- 
stricted as to the mode of proof, like any other right for forty 
years. As this defeated the purpose of the Act establishing these 
prescriptions, all processes upon warnings, spuilzies, ejections, or 


arrestments or for payment of the debts contained in the Act 1669, 


Inf. 4, 1, 33. 


(29) 


Moncrieff, 1859, 
21 D. 216. 
Glasgow Tram- 
way, 1897, 

24 R. 628. 
Chrystal, 1900, 
2B lor 


Johnston’s Ex., 
1897, 24 R. 611. 


Spence, 1873, 

1 R.46; Robson, 

1870, 8 M. 757. 

Mackison, 1910, 
eT 


Cullen, 1838, 
1D. 32; Bain, 
1905, 7 ¥.H.1.104. 
Cook, 1872, 

10 M. 513; 
Green, 1899, 

36 S.L.R. 517. 


Wallace, M.1631; 
Hamilton, 
M. 1636. 


Milne’s Trs., 
1893, 20 R. 523. 


12 Geo. II. 
Ciil2,18.139- 


Fullerton’s Trs., 
1897,58.L.T. 321. 


ZO s 
3 Geo. II. ec. 18. 
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c. 9, are, by the said Act, joined with 1685, c. 14, declared to 
prescribe in five years if not awakened within that time. 

11. Taciturnity.—Certain obligations are lost by the lapse of 
less than forty years without the aid of statute, where the nature 
of the obligation and the circumstances of parties justify it. This 
is by virtue of what is called taciturnity or mora—delay in asserting 
a legal right in such circumstances as to imply that there has been 
satisfaction or abandonment of it. The plea is not a favourite of 
the law, and is not justified by mere silence or delay. It must be 
shown that the party against whom it is adduced was aware, or 
must be assumed to have been aware, of his legal claim, and that 
the position of the other has changed for the worse. It has been 
mainly admitted in cases of accounting in which it is sought to 
open up some family arrangement acted on for a long period. 
The plea emerges more readily where the claim arises out of facts 
and circumstances than where it is founded on writing; and most 
readily where it is founded on wrong, such as slander or bodily 
injury. 

Sexennial Prescription of Bills and Notes.—There was formerly 
at common law a good example of the effect of taciturnity in the 
case of bills and notes. These, which are not intended for lasting 
securities, produced no action where the creditor had been long 
silent, unless the subsistence of the debt were proved by the 
debtor’s oath ; but the precise time was not fixed by practive ; and 
a receipt for bills granted by a writer to his employer, not insisted 
upon for twenty-three years, was found not productive of an action. 
But in 1772 the prescription of bills and notes was made statutory, 
the period chosen being that of the English Statute of Limitations, 
and in 1783 the rules were made perpetual. The leading enactment 
provides in effect that no bill or note shall be effectual to produce 
diligence or action, unless such diligence has been raised and 
executed, or action has been commenced, within six years after 
the terms at which the sums in the: said bills or notes became 
exigible. Bank-notes are excluded from the enactment. The debts 
may after that period be proved, and their subsistence established 
by the oaths or writs of the debtors. The effect is to annul these 
documents as obligatory, and leave the creditor to establish a sub- 
sisting claim in these modes, or by the judicial admission of the 
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debtor. The prescribed document can at most be referred to in any 
proceedings descriptivé. So that, while the bill or note may be Thomson, see 


: : ; _ 138.2125 Roy, 
founded on in defence (except in compensation), or where the action 1850, 12 D. 1028 


Buchanan, 184¢ 

proceeds on its being extinguished—as in questions of relief—a 2D. 1444 
drawer, having retired it, cannot sue the acceptor—the true debtor Broddelius,18s 
—on it after the six years. The period begins to run from the last Se 
day of grace; in bills payable on demand from their date; in bills 
payable on and after sight from the date of presentation or the 
stipulated period thereafter. To elide the prescription, it is not Scott 
enough that the bill has been protested and the protest registered, oa 
or to commence an incompetent action, not susceptible of amend- B, of Scotland, 
ment, or to proceed in an incompetent Court, or against the wrong oe 
defender. The interruption may take the form of a claim in a 1858, 21D. 45. 
judicial competition—probably not in a private trust for creditors. Storey. 186 
A mere verbal admission of the debt is not enough. The effect of 
these interruptions is to keep up the bill for the period of the long 
negative prescription. After the six years the debt must be proved to 
have been constituted, 7.¢., not merely that a bill was signed, but 
that there was onerosity, or an intention to create or admit an 
obligation. It must also be proved to be resting-owing. If the 
proof of this is by writ, it must be dated after the prescriptive 
period, but it need not be probative. Markings on the bill of 
receipts for interest or instalments of capital will not be accepted. 
The same rules as in the triennial prescription obtain in regard to Ken's ‘rs, 188; 
the oath on reference. The prescriptions of the restitution of =~ ~ 
minors, of the benefit of inventory, &c., are explained in their See Index. 
proper places. 

12. Bona Fides.—In the positive prescription, as established by (15) 
the Act 1617, the continued possession for forty years, proceeding 
upon a title of property not chargeable with falsehood, and now, 
as a rule, twenty years’ possession on the sort of title above described, sup.s. 2. 
secure the possessor against all other grounds of challenge, and so Grant, M. 10876 
presume dona fides, presumptione juris et de jure. In the long negate 
prescription bona fides in the debtor is not required ; the creditous 
neglecting to insist for so long a time is construed as an abandoning 
of his debts, and so is equivalent to a discharge. Hence, though Napier, 


. 10656; see 
the subsistence of the debt should be referred to the debtor’s own Kermack, 1874, 


c F 2 R. at p. 161. 
oath after the forty years, he is not liable. 


(30, 34) 


Simpson 1900, 
2 F. 447. 


Sup. 2,1, 12. 
1633, ¢. 12. 


Vife’s Trs., 1849, 
11 D/889 ; Chapel 
Royal, 5 M. 414; 
OME. 19: 
1600, c. 14. 


Traill, 1870, 
8 M. 579 (not 
precentor). 


Cochrane, 1859, 
22 D. 252. 


2 2doe 


Rules, M. 11002. 


Sup. 2, 9, 17. 


Cochrane, sup. 


Blair, M. 11156. 
M‘Dougal, M. 


10947; Black, 
3 Pat. 317. 


Dickson, 1842, 
1 B. Ap. at p.178. 


31-8 V.c. 94, 8. 34. 


552 OF PRESCRIPTIONS [B. UI. 


13, Calculation of Time.— Prescription runs de momento im 
momentum ; the whole time defined by law must be completed 
before a right can be either acquired or lost by it; so that interrup- 
tion made on the last day of the terminal year breaks its course. 
Civil possession has the same effects with natural in all questions of 
prescription, whether positive or negative. 

Crown; Corporations.—The positive prescription runs against 
the Sovereign himself by the express words in the Act 1617, even 
as to his annexed property; and it is generally thought he can 


He is secured against the negligence of his 
The 
negative as well as the positive prescription runs against com- 


suffer by the negative. 
officers in the management of processes by express statute. 


munities and hospitals, though their overseers are administrators 
only, and not proprietors; and against the church, though the 
churchmen have but a temporary interest in their benefices. 

Churchmen.—But because the right of beneficiaries to their 
stipends is liable to accidents through the frequent change of 
incumbents, thirteen years’ possession does by a rule of the Roman 
Chancery, which we have adopted, found a presumptive title in the 
beneficiary being an ecclesiastic: decennalis et triennalis possessor non 
tenetur docere de titulo. But this is not properly prescription ; for if 
by titles, recovered perhaps out of the incumbent’s own hands, it 
shall appear that he has possessed tithes or other subjects to a 
greater extent than he ought, or on some other footing than 
property, his possession will be restricted accordingly. The plea 
is lost if the claimant has been out of possession for a considerable 
period. This right must not be confounded with that established 
in favour of churchmen by Act S., 16 Dec. 1612, which, if still 
existent, is confined to church-lands and rents, and seems to con- 
stitute a proper prescription upon a possession of thirty years. 

14. Suspension during Minorities.—The clause in the Act 1617, 
ce. 12, saving minors from prescription is extended to the positive as 
well as to the negative prescription. The running of prescription 
is suspended during the minority of the person who is verus dominus, 
being lawfully vested with a non-contingent title to compete for 
possession, or of him who is the true creditor. If there be a 
number of co-creditors, the minorities of one or more of them do 
not have this effect. The Conveyancing Act of 1874, in dealing 
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with the positive prescription alone, the term of which it cuts down 
to twenty years, enacts that if the possession has lasted for thirty 
years no allowance shall be made for minority or legal disability. 
But the exception of servitudes and public rights applies to this 
part as to the rest of the section. It would appear that the period Campbell, 
during which the dominus or creditor was in utero must also be ee 
deducted. But the exception of minority is not admitted in the Heriot’s Hosp, 
case of hospitals for children, where there is a continual succession Pe oe 
of minors, that being a casus insolitus, or to trusts for minor 
beneficiaries. Minors are expressly excepted in several of the Maciellan, 
short prescriptions, these being such as affect spuilzies, &c., arrest- es 
ments, stipends, multures, maills and duties, bargains about move- 
ables, holograph writs, and bills; but where law leaves them in the 
common case they must be subject to the common rules. 

15. Non Valens Agere.—The positive prescription, except in one —_ (37, 36) 
case, does, the negative prescription does not, run contra non valentem wxein, 1858, 


20 D. 735. 


agere, u.¢., against one who is barred by some legal incapacity, not br. Fife, 1387, 
15 R. 238. 


caused by his own fault, and not merely a practical difficulty, from Graham, 1846, 
5 B. Ap. 172. 


pursuing. In such case neither negligence nor dereliction, which HU Eee te 
are assumed in the negative prescription, not in the other, can 

be imputed to him. This rule is, by a favourable interpretation, Mackie, 
extended to wives who, ex reverentid maritali, forbear to pursue 
actions competent to them against their husbands; but every 
prescription runs against wives in favour of third parties. On 

the same ground, though by the Act 1617, c. 12 prescription is sup.s. 4. 
said to commence from the date of the obligation, with the single 

exception of actions of warrandice, yet the words of that and other 

such statutes are so explained, or rather corrected, into an agreeable- 

ness with this rule, that the prescription runs only from the time 

that the debt or right could be sued upon. Thus, inhibition, till 

the matter was put on another footing, prescribed only from the Sup. 2, 11,8. 
publishing of the deed granted to the inhibitor’s prejudice. And LO 

in the prescription of removings the years are computed only 

from the term at which the defender is warned to remove: though Borthwick, 
the Act 1579, c. 82 warrants the commencement of them from = 
the date of the warning Neither can prescription run against 

persons who are already in possession, and so can gain nothing 


by a pursuit. Thus ‘where a person who has two adjudications Fraser, M. 1066 


See Moir’s Note 
to this Chap. in 
17th and earlier 
editions; Ran- 

kine, Landp. 64. 


(14, 10, 11, 13) 
DSU: 2, Ly 2s 


8. 17. 


3, 4, C. (7, 39). 


L. Bimmerside, 
M. 10726; 
Gellatly, 1863, 

1 M.592 ; Smith, 
1884, 11 R. 921. 


Sup. 2, 9, 10. 


Sup. 3, 4, d. 


7, 8. 6 C. (7, 39); 
Lockhart, 
M. 10736; 
Henderson, 1858, 
20 D. 402. 
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affecting the same lands is in possession upon one of them, pre- 
scription cannot run against the other during such possession. 
The exceptional case in which the positive prescription does not 
run contra non valentem agere is the case of possession on double 
titles, to either of which the possession may be lawfully ascribed. 
The matter is too abstruse to be dealt with here. 

16. Prescription when Inapplicable. —Certain rights are incapable 
of prescription. (1) Things that law has exempted from commerce. 
Of this sort were tithes, which being wholly appropriated before the 
Reformation to sacred uses could not be made the property of 
private persons. But now they are juris privati, except in so far 
as they are actually destined for the maintenance of the clergy ; 
and consequently are capable of the positive prescription, though 
they cannot be lost by the negative. Things stolen or possessed 
by violence were so far eatra commercium by the Roman law that 
they could not be acquired by usucapion even in the person of 
a bond fide possessor ; but this and all other grounds of challenge 
seem to have been cut off by the prescriptio longissimi temporis ; 
neither does our statute of prescription make any exception in 
the case of stolen goods. (2) Res mere facultatis, e.g., a faculty 
to charge a subject with debts, to revoke, &c., cannot be lost by 
prescription ; for faculties may by their nature be exercised at any 
time. Hence a proprietor’s right of using any act of property on 
his own grounds cannot be lost by the greatest length of time, 
though a neighbouring heritor should happen to be hurt by the 
exercise of it. (3) Exceptions competent to a person for eliding 
an action cannot prescribe if they are founded on simple discharges ; 
because discharges are intended to have no further operation, and 
cannot produce an action whereby the prescription may be inter- 
rupted. But where the exception is founded on a right productive 
of an action, é@.g., compensation, such right must be insisted on 
within the years of prescription. (4) Obligations of periodical 
pensions or payments, though no demand has been made on them 
for forty years, do not suffer total prescription, but still subsist 
as to the arrears fallen due within that period ; because prescrip- 
tion cannot run against an obligation till it be payable, and each 
period’s pension or payment is considered as a separate debt. 
But in bonds which carry a yearly interest, since the obligation 
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is but one, and can be fulfilled at once, the interest is merely an 
accessory to the principal sum; and therefore if the creditor has 
been silent for forty years, the obligation itself is prescribed, and 
consequently all the interests as accessories. 

17. Limitations to Operation of Negative Prescription,_No (12, 8) 
right can be lost non utendo by one, unless the effect of that 
prescription be to establish it in another. Hence the rule arises, 
uri sanguinis nunquam prescribitur. One may, therefore, at the See ®. Lauder 
greatest distance from his ancestor’s death, serve heir to him, if no la 
other had served before him; for as that right is proper to him 
who has the character of heir, there can be no interest vested in 
any other person to found an opposition. Hence, also, the author Paton, M. 1070: 
thought a proprietor of lands cannot lose his property by the 
negative prescription, unless he who objects to it can plead the 


T 
-~ 


positive, in terms of the Act 1617; but, as above explained, a 
right of property cannot be lost by the negative prescription. 
On the same ground a superior’s right of feu-duties cannot be lost 
non utendo, because, being inherent in the superiority, it is truly 
a right of lands that cannot suffer the negative prescription, and 
the vassal cannot plead the positive prescription, being destitute of 
a title. This rule applies also to parsonage tithes, which are an 
inherent burden upon all lands not especially exempted, and from 
which, therefore, the person lable cannot prescribe an immunity 
by bare non-payment. But such vicarage-tithes as are only due ERD 
where they are established by usage may be lost by prescription. 
In all these cases, though the radical right cannot suffer the 
negative prescription, the bygone duties not demanded within the 
forty years are lost to the proprietor, superior, or titular. 

18. Interruption of Prescription.—Prescription may be inter- (9, 41, 38) 
rupted eatrajudicially by any deed whereby the proprietor or 
creditor uses or asserts his right or ground of debt. The pro- 
prietor or creditor himself can interrupt, and formerly also his heir 
in the bare right of apparency. And even in interruption made by Ly. Inveraw, 
one who had only a putative title, the true creditor afterwards 
pursuing, though he derived no right from the interrupter, has 
been found entitled to the benefit thereof. In all interruptions 
notice must be given to the possessor of the subject, or the debtor, 
that the proprietor or creditor intends to sue upon his right. And, 


Inf. 4, 1,°35. 
Kermack, 1874, 


2 R, 156. 


Hi.g. 19-20 V. 
Cri 9y Se 00- 
Harvie, 1828, 
3 W. &S. 251. 


(43, 44) 


13-4 V.c. 36,s.18. 


31-2 V.c. 64,8. 15. 


(45) 
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consequently, though registration of the ground of debt be in some 
respects considered as a decree, yet as the defender is not made 
a party to it, it is no interruption ; nor citations which proceeded 
of old on blank summonses, because these had no relation to any 
special ground of debt. All writings whereby the debtor himself 
acknowledges the debt, and all processes for payment brought, or 
diligences used, against him upon his obligation, by horning, inhibi- 
tion, arrestment, followed up by execution, &c., or claims entered 
in a competition, must be effectual as interrupting prescription. 
Where the question is as to the extent of a grant as affected by 
the positive prescription, or the existence of a servitude or 
public right, the acts of interruption (such as breaking down 
fences or gates) in order to be effectual must have been effective, 
or at least sufficient to indicate a resolution to dispute the right. 

19. Interruptions by Citation and Via Facti.—Interruptions by 
citation upon libelled summonses, where they are not used by a 
minor, prescribe if not renewed every seven years, by 1669, c. 10. 
But where the appearance of parties or any judicial act has 
foliowed thereupon, it is no longer a bare citation, but an action, 
which subsists for forty years. By this statute citations for 
interrupting the prescription of real rights must be given by 
messengers; and by 1696, c. 19, the summonses on which such 
citations proceed must pass the Signet, not now upon a bill, and 
be registered within sixty days after the execution in a particular 
register appointed for that purpose, now in the Register of Sasines. 
And where interruption of real rights is made vid facti, i.e., for the 
express purpose of breaking the prescription, an instrument must 
be taken upon it, and recorded in the said register; otherwise 
it can have no effect against singular successors. 

20. Effect of Interruption.—Interruption has the effect to cut 
off the course of prescription, so that the person prescribing can 
avail himself of no part of the former time, but must begin a new 
course commencing from the date of the interruption. Minority, 
therefore, is no proper interruption; for it neither breaks the 
course of prescription, nor is it a document or evidence taken by 
the minor on his right: it is a personal privilege competent to 
him, by which the operation of the prescription is indeed suspended 
during the years of minority, which are therefore discounted from 
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it; but it continues to run after majority, and the years before 
and after the minority may be conjoined to complete it. The 
same doctrine applies to the privilege arising from one’s incapacity 
to act. 8. 15. 

21, Partial Interruption.—Diligence used upon a debt against (46) 
any one of two or more co-obligants preserves the debt itself, and 
so interrupts prescription against all of them, except in the special 1695, c. 5. 
case of cautioners who are not affected by any diligence used 
against the principal debtor. In the same manner a ‘right of L. Balmerino, 
annualrent constituted upon two separate tenements is preserved =~ 
as to both from the negative prescription by diligence used against 
either of them. But whether such diligence has also the effect to 
hinder the possessor of the other tenement by singular titles from 
the benefit of the positive prescription may be doubted; for no 
interruption can be said to be thereby made against the possessor ; 
and if he continues his possession for the term of prescription he 
seems to be precisely in the case of the statute 1617. This is 
certain, that interruption made against the possessor of a barony 
by arresting or levying the maills and duties of any part of it 
interrupts his prescription of the whole, for a barony is nomen Sup. 2, 6,7 
universitatis or unum quid. Conversely, interruption by any one 
or more of several co-creditors having a pro indiviso right is 


available to all. 


TIT. VIIL—OF INTESTATE SUCCESSION IN HERITABLE RIGHTS  gantfora, 
Succession. 
3 ; 6 : M‘Laren, Wills. 
1. Successors, Singular and Universal. — Ownership is with (1-3) 
slight exception an alienable right; that is to say it may be trans- 
ferred to a successor—in the ownevr’s lifetime by his own voluntary 
act of conveyance or by diligence, at his death by his will. It is 
also inheritable ; it passes, if not otherwise disposed of, instantly at 4 Geo. IV. ¢. 98, 
the owner’s death, by devolution of law, to successors prescribed : SV. 94 8. 9. 
by prior special destination, as heirs of provision; or to successors 3 M. 1083. 
selected by law, as heirs at law; or to the Crown as ultinus heres. mgs, 10,12. 
Testation excludes destination, except in case of protected destina- 
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term succession, however, as commonly used is limited in application 
to transmission of ownership from the dead to the living. 

The rules of testate succession are the same whatever be the 
nature of the property; those of intestate succession differ in 
important respects according as the property is heritable and subject 
to feudal law, or moveable and subject to the common law. The 
same person or persons may be heirs of the same owner in both 
kinds of property, but very commonly the heritable property and 
the moveable property pass to different persons, the former to the 
heir in heritage, the latter to the executors or heirs i mobilibus, in 
which case the heir in heritage must collate if he would share in the 
moveable succession. Heir, it will be seen, is a very flexible term, 
varying in meaning secundum materiem suljectam ; standing alone 
it is often used to signify the heir in heritage. 

Singular successors are such as succeed to a living owner in his 
lifetime by singular title, such as contract, conveyance, or diligence ; 
those who take up property at the owner’s death are called in 
contradistinction universal successors, because they inherit not 
only their ancestor’s ownership but also his obligations, the latter 
formerly to an unlimited extent, now only im quantum lucrati sint. 
They are also subjected to the legal rights of their ancestor’s surviv- 
ing spouse and children and to death duties. The term singular 
successor is used in a different sense in feudal law, as meaning any 
successor other than the heir of investiture. 

1A. Presumption of Life.—It is nevessary, before going on to 
describe the distinctive rules which govern heritable and moveable 
succession, to deal with two questions which may arise in all sorts 
of inheritance, heritable or moveable, testate or intestate. Succes- 
sion assumes the death of the ancestor or testator; and the date 
of his decease may be of the greatest importance, for on it may 
turn the fact of survivance and the mode of vesting. 

If he has disappeared and cannot be traced there is at common 
law a presumption—called the presumption of life—that he has 
lived on for a reasonable period, and during that period the onus 
of proving his death lies on the parties who aver it. No precise 
time is fixed; and the presumption yields to satisfactory proof to 
the contrary in addition to the fact of disappearance. But the 
period frequently required by the Court assumed that the absentee 
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had survived to an advanced age; and the inconvenience of thus 

tying up property came to be strongly felt in these days of rapid 

and constant communication between all parts of the world. The 
consequence was a statutory adaptation in 1881 of an English rule 445 Vv. «. 47. 
of law by an Act which was displaced by a greatly improved enact- 

ment in 1891. The leading provision of the Presumption of Life 

Act, 1891, is that if a person: has disappeared and has not been 54-5 V. c. 29. 
heard of for seven years or upwards, the Court of Session, or, in the 

case of small estates, the Sheriff, on the petition of any person 

entitled to succeed to any estate on the death of the absentee, or 

entitled to any estate, the transmission of which depends on his 

death, or of the fiar of an estate burdened with the absentee’s life- 

rent, may find the fact of disappearance, the date at which the 

absentee was last known to be alive, the actual date of death, 

or, failing such, the presumed date, viz., seven years after the first- Andrews, 1901, 
mentioned date. Competing claims to the succession may then be 
determined, titles made up, possession taken, and the estate dealt 

with as if the absentee had died on the presumed day. The decree ea 


does not carry the intestate moveable succession of one who was not 410, F Dear, 1906, 


a domiciled Scotsman at the actual: or presumed date of his death. a0, eee Res. 

The absentee or any one deriving right from him preferably to the ee: 

person thus entitled may claim the estate or its value, free of new 

burdens, but subject to claim for meliorations, and without the 

accrued income ; provided the claim be made, in the case of estate 

registrable in title, within thirteen years of registration, and in the 

case of other estate, within thirteen years of possession being taken. g, 7, 

The statute does not apply to insurances on the absentee’s life. s, 11. 

There are certain minor provisions, which may be sought in the 

Act itself. Ss. 4, 5, 8, 9. 
1B. Common Calamity.—Where persons, each of whom is 

interested in a succession—as ancestor or heir—die in a common 

calamity, such as a shipwreck or conflagration, our law, like that 

of England, rejects the subtle presumptions of fact, which adorn 

many modern codes in imitation of the Roman system, in deciding 

which of them died first. So that if satisfactory evidence of sur- wing gut, 
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is practically unlimited. Heirs at law, on the other hand, are 
selected from among the ancestor’s legitimate agnatic kindred in 
existence at his death: No person can have an heir in his own life- 
time—his probable successor is apparent heir. Kindred in law 
depends on marriage, consequently a bastard cannot be or have 
an heir at law apart from his. own legitimate offspring. Cognatic 
or uterine kindred in blood are not accounted kindred at common 
law, but in certain circumstances some of that class are admitted to 
share to a limited extent in moveable succession. 

Heirs at law in Heritage—(a) Heirs of Line: Order of Preference : 
Descendants.—In the succession of heritage the heirs at law (other- 
wise called heirs general, heirs whatsoever, or heirs of line) succeed 
by the right of blood in the following order: First, descendants. 
The Romans divided the owner’s entire succession at his death 
equally among all his immediate descendants ; but in heritable succes- 
sion we, from our close attention to the feudal plan, prefer sons to 
daughters, and the elder son to any younger. Where there are 
daughters only (and no descendants of any son) they succeed 
equally, and are called heis-portioners. Failing immediate descen- 
dants, grandchildren succeed; and in default of them, great- 
grandchildren ; and so on im infinitum, preferring, as in the former 
case, males to females, and the eldest male to the younger, and also 
preferring, according to the rules already stated, those descended of 
the senior séips, in accordance with the principle of representation 
to be noticed presently. 

3. Collaterals; Ascendants.—Next after descendants, collaterals 
succeed ; among whom the brothers-german of the deceased have 
the first place, z¢., brothers both by father and mother; for the 
full-blood excludes the half-blood. But as in no case the legal 
succession of heritage is by the law of Scotland divided into 
parts, unless where it descends to females, the immediate younger 
brother of the deceased excludes the rest—according to the rule 
that heritage descends; failing him the next younger and so on. 
Failing younger brothers and their descendants the immediate elder 
brother succeeds, and so upwards, as being the least deviation from 
the rule alluded to. If there are no brothers-german, or issue of 
such the sisters-german succeed equally; then brothers consan- 
guinean (i.¢., by the father only) in the same order as brothers- 
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german ; and failing them also, sisters-consanguinean equally. Next, 

the father succeeds, though by our ancient usage he was excluded. cr, p. 321 (46). 
After him his brothers and sisters, according to the rules already 

explained ; then the grandfather ; and failing him, his brothers and 

sisters ; and so upwards, as far back as propinquity can be proved. 

In all these cases, except where the father, grandfather, or other 
ascendant in the direct line fails, descendants represent nearer 

kindred deceased, as shown in next section. A right once vested Grant, 1859, 


22 D 


ab intestato is not ousted by the emergence of a nearer heir not Bore oe 
then in utero. It is different where the right vests under a tailzied 7 R. 1137 
destination. Though children succeed to their mother, a mother 
cannot to her child, nor is there any succession by our law through 
the mother of the deceased; insomuch that one brother-uterine Lennox, 
(i.¢., by the mother only) cannot succeed to another, even in that ~~ 
estate which flowed originally from their own common mother. 

4, Representation.—In heritable succession ab intestato there is (11, 12) 
a common law right of representation, by which one succeeds, in the 
place of and as representing his deceased ascendant in the direct 
line from a common ancestor, who if alive would be heir at law of 
the common ancestor. Thus, where one leaves a younger son and a 
grandchild by an elder son, the grandchild, though farther removed 
in degree from the deceased than his uncle, excludes him, as coming 
in place of his father the elder son. Hence arises the distinction 
between succession in capita, where the division is made into as 
many equal parts as there are capita or heirs, which is the case of 
heirs-portioners of the same degree ; and succession 7 stirpes, where 
the remoter heirs draw no more among them than the share belong- 
ing to their ascendant, or stirps, whom they represent ; an example 
of which may be figured in the case of one who leaves behind him 
a daughter alive and two granddaughters by a daughter deceased. 
Though the right of succession does in no case fall to the mother of 
the deceased, nor to his relations by her, yet, as children succeed 
to their mother, therefore, in every case where the mother herself 
would have succeeded, had she been alive, her children also succeed 
as representing her. 

5. Heirs-Portioners. —In the succession of heirs-portioners (13) 
indivisible rights, ¢.g., titles of dignity, fall to the eldest sister 
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to the eldest, not so much because it hardly admits a division, as 
because the condition of the vassal ought not to be made worse by 
multiplying superiors upon him. A blench superiority, whose whole 
value consists in the casualties, is hers as precipuum, t.e., without 
compensation to the other sisters. Where there are more such 
rights the eldest may perhaps have her election of the best ; but 
where the superiorities yield a constant yearly rent, eg. a yearly 
feu-duty, the younger sisters are entitled to a recompense, in so far 
as the division is unequal. The principal seat of the family, so long 
as it is treated as such, also falls to the eldest, as precipuuwm, with 
the garden and orchard belonging to it; but all other houses are 
divided equally amongst them, together with the lands on which 
they are built, as parts and pertinents of these lands. 

6. (b) Heirs of Conquest (now abolished).—Those heritable rights 
to which the deceased did himself succeed as heir to his father or 
other ancestor, get sometimes the name of heritage in the strict 
sense, in opposition to the feuda nova, or feus of conquest which he 
had acquired by singular title, and which, prior to 1874, when the 
distinction was abolished, descended to his heir not of line, but 
of conquest. This distinction obtained only where two or more 
brothers or uncles, or their issue, were next in succession; in 
which case the immediate younger brother of the ancestor or a 
descendant of his, as heir of line, succeeded to the proper heritage, 
because that descends; whereas the conquest ascended to the 
immediate elder brother or a descendant of his as heir of conquest. 
It had no place in female succession, which the law divides equally 
among the heirs-portioners. Where the deceased was the youngest 
brother, the immediate elder brother, whether of the same or of a 
former marriage, was heir both of line and of conquest, contrary to 
the opinion of Craig. An estate disponed by a father to his eldest 
son was not conquest in the son’s person, but heritage ; because the . 
son would have succeeded to it though there had been no dis- 
position. The heir of conquest succeeded to all rights affecting 
land which required seisin to perfect them; and consequently to 
dispositions or heritable bonds though they should not be actually 
followed by seisin. ‘But teinds went to the heir of line, because 
they are merely a burden on the fruits, not on the land. Tacks 
did not fall under conquest, because they are complete rights 
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without seisin; nor personal bonds taken to heirs secluding D. Hamilton, 
executors, both for the reason just mentioned, and because they are ac 
heritable, not ea sud naturd, but by the force of destination ; and 
therefore that heir was understood in the destination who was heir 
in the most proper sense. 

7. Heirship Moveables (now abolished).—The heir of line was (17, 18) 
; ; ; 31-2 V.¢. 101, 
till 1868 entitled to the succession, not only of subjects properly i ae a, 
heritable, but to that sort of moveables called heirship, which was 
the best of certain kinds. This doctrine was probably introduced 
that the heir might not have an house and estate to succeed to 
quite dismantled by the executor. The list of heirship-moveables 
contained in Leg. Burg., c. 125, is imperfect ; and indeed all such 
lists must be greater or less, according to the variety’ of move- 
ables belonging to the deceased. In that sort which went. by 
pairs or dozens, the best pair or dozen was the heirship. There 
was no heirship in fungibles or things estimated by quautity, as 


n 


grain, hay, current money, &c. To have entitled an heir to this 

privilege the deceased must have been either (1) a prelate; (2) 

a baron, 7.¢., one who stood infeft at his death in lands (though 

not erected into a barony), or even in a right of annualrent; or 

(3) a burgess, not an honorary one, but a trading burgess of a Cumming, 

royal burgh, or at least one entitled to enter burgess in the right “"” 

of his ancestor. Neither the heir of conquest nor of tailzie had 

right to heirship-moveables. These, like other moveables, now 

belong to the executry. 
8. Heirs of Provision or Tailzie; Classes of Heirs.—A special (20, 21) 
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destination rules the succession until it is exhausted or evacuated. 1910, S.C, 887°891 


The common method of settling the succession of heritage is by 
disposition inter vivos or mortis causd, or by contract of marriage sup. 3, 5,1. 
disponing or covenanting to dispone the lands to. the institute 
and line of special substitutes desired. The institute or conditional 
institute first taking under a destination is not an heir but a 
disponee ; the substitutes are heirs of provision. 

All heirs by special destination may properly enough be called, 
by a general name, heirs of tailzie, from failler to cut, because the 
lineal succession is cut off in their favour; but they are usually 
distinguished into heirs of taszie and of provision. ‘The appellation 
of tailzie, or entail, is chiefly used in the case of a land-estate, 
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which is settled by a deed of strict entail on a series of 
heirs substituted one after another ; whereas heirs pointed out in 
simple dispositions, contracts of marriage, or bonds contain- 
ing clauses of substitution, are called simply heirs of provision. 
Destinations are frequently made in favour of the heir-male, 1¢., 
technically the nearest. legal heir who is himself a male, and whose 
propinquity to his ancestor is wholly connected by males, without 
the intervention of any females. The term heir-male may, how- 
ever, be construed by aid of the context to mean “heir-male of 
the body.” But the varieties of destination are endless. 

9. Entails ; (1) by simple Destination.— 7ailzies, when considered 
in relation to their several degrees of force, were either (1) Simple 
destinations; (2) Tailzies with prohibitory clauses (now indis- 
tinguishable from simple destinations); or (3) Tailzies with 
statutory prohibitory, resolutive, and irritant clauses. That is 
a simple destination where the persons called to the succession 
are substituted one after another, without any restraint laid on 
the exercise of their powers of ownership as they successively 
take the property. The heirs, therefore, succeeding to such estate 
are in turn, so long as the destination stands, absolute fiars; and 
consequently the one in possession for the time may alter or 
destroy the destination at pleasure, or his creditor may carry off 
the property by diligence. Nor can inhibition used against 
them by the next substitute cut off this right of fee; for inhibi- 
tion supposes an antecedent obligation on the debtor, which that, 
diligence is intended to secure to the inhibitor; whereas in 
a simple destination the several heirs lie under no obligation 
to their successors, and the substitutes have only the hope of 
succession. 

10. (2) With Prohibitory Clauses (now obsolete).—In_tailzies 
with clauses prohibitory, ¢.g., declaring that it shall not be lawful 
to the heirs to contract debts or alien the lands in prejudice of 
the succession, the holding is nevertheless also fee-simple, and any 
heir in possession may dispose of it as he pleases. Therefore he may 
alien it gratuitously ; for now no proper right of credit is thereby 
nad to the several substitutes, who cannot now (though they 
might at one time), in the character of creditors, reduce such 
alienations upon the statute 1621, afterwards to be explained. 
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He may contract debts which will be effectual to the creditors, 
or may dispose of the estate for onerous causes, since the fee 
subsists in his person; even though the substitutes, as alleged 
creditors by the prohibitory clause, have used inhibition on the 
tailzie to secure themselves against the effect of future contrac- 
tions. In both these sorts the maker himself may alter the 
tailzie; except (1) Where it had been granted for an onerous 
cause, as in mutual tailzies; or (2) Where the maker is divested 
or is disabled, as by irrevocably converting his fee into a liferent, 
or subjecting himself to fetters of strict entail. 

11. (3) Strict Entail; Requisites.—Where a tailzie contains 
effectually the three cardinal prohibitions against alienation, con- 
tracting debt to affect the property, and altering the order of 
succession, and is guarded with irritant and resolutive clauses, 
or where it contains what is now equivalent to these prohibitions 
and fencing clauses, viz., a clause authorising registration of the 
deed in the Register of ‘Tailzies, and is duly registered in that 
Register and an entailed investiture completed upon it, the estate 
entailed cannot, if certain statutory requirements are complied with, 
be carried off by the debt or deed of any of the heirs succeeding 
thereto, in prejudice of the substitutes. This, which is known as 
a strict entail, may be granted by: any one who has right of owner- 
ship in heritage, whether he be infeft or have only a personal title, 
and may be made of any feudalisable subject, whether feu or 
burgage, land or houses, teinds, salmon fishings, reversions, adjudica- 
tions, the radical right remaining to a truster who has denuded for 
behoof of creditors, a pro indiviso part of these subjects or money 
destined to be laid out on subjects to be entailed; but not leases 
or moveables. It was long doubted whether such tailzies ought 
to be effectual, even where the superior’s consent was adhibited ; 
because they sank the ownership of estates, and created in effect a 
perpetuity of liferent. The first judgment confirming them was V7. 
Stormont in 1662; and thereafter they were explicitly authorised 
by 1685, ¢. 22. By this statute the entail must be registered in 
a special register established for that purpose ; and the irritant and 
resolutive clauses had before 1848, and the cardinal prohibitions 
had before 1858, to be inserted, not only in the procuratories, 
cepts, and seisins by which the tailzies were first constituted, 
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but in all the after-conveyances thereof, otherwise they could have 
no force against singular successors. Now, however, the fetters 
may be imposed in the original entail in the short form above 
mentioned; and in any deed relating to the entailed land it is 
enough to refer to the conditions and fetters as being contained, 
ad longum or by an equivalent, in the registered entail, or in any 
conveyance recorded in the Register of Sasines. A tailzie, even 
without these requisites, is effectual against the heir of the granter, 
or against the institute who accepts of it, so as to bar acts of 
gratuitous alienation; and any of the substitutes may enforce 
registration of it. Moreover, third parties are bound by the 
fetters, if they deal with one who possesses an entailed estate 
without infeftment, and with no other right but the entail. But 
any defect in the prohibitions or fetters leaves the full disposal 
of the estate with the heir in possession, in a question either with 
third parties or inter heredes. A great mass of authority, which 
turned upon the effect of a partial blot in one of these clauses, is 
thus superseded. It is still of moment to observe that they are 
strictly construed in favour of freedom; that, if advantage is 
taken of a blot, no obligation lies on the heir in possession to 
indemnify the substitutes for their disappointment; and that the 
institute will not be bound by fetters which are only imposed on 
“Theirs.” 

That part of the Act which requires the registration of tailzies, 
in order to their affecting singular suvcessors, was found to have 
no retrospect to tailzies made prior thereto. But this was reversed 
by a judgment of the House of Peers; and, indeed, the security of 
creditors calls for registration equally in all tailzies, and the Act 
1690, c. 33, relating to forfeiture for treason, makes no exception. 
It has been always an agreed point that the Act 1685 regulates 
the posterior transmissions, even of tailzies dated before it; so that 
in all these the fencing clauses must be repeated or referred to. 
Retours upon general services were not properly transmissions of 
an estate; they only gave right to unexecuted procuratories of 
resignation and precepts of seisin; and, therefore, they did not fall 
under that statute. 

12. Fetters ; strictly construed.—An heir of entail is fiar and 
has full proprietary powers over the entailed estate, except in so far 
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as he is expressly and effectually fettered; and, as entails are an 
unfavourable restraint upon ownership and a frequent snare to 
trading people, they are strictissimi juris; so that no prohibitions 
or irritancies are to be inferred by implication. Hence, though 
all debts to be contracted by the heir should by the entail be 
declared null, but without annulling the right of the heir con- 
tracting, or, vice versd, though there should be a clause annulling 
the right of the heir who contracts, but without declaring the 
debts contracted null, the Court will not interpose to supply the 
defect from presumed intention. For the same reason a prohibition 
to alter the succession, though under an irritancy, does not disable 
the heir from contracting debt ; nor does a prohibition to contract 
debt hinder him from selling. And now a loophole in any of the 
fences throws the whole field open; but under modern forms such 
accidental loopholes are practically impossible. 

13, Contravention.—An heir who counteracts the directions of 
the tailzie by aliening any part of the estate, charging it with 
debt, or altering the order of succession, is said to contravene. 
The irritant clause is framed for the purpose of making attempted 
contraventions of no effect, and the resolutive clause for the 
purpose of forfeiting the contravener’s right to the entailed 
property at the moment of the attempt to contravene. It is not 
the simple contracting of debt that infers contravention ; the lands 
entailed must be actually adjudged upon the debt contracted. An 
heir may, where he is not expressly barred according to ordinary 
practice, settle a jointtirre on his wife not exceeding the terce ; 
because the provisions of law are not excluded in tailzies by im- 
plication. But in an old case the settling provisions on children, 
being a positive deed of the granter, was found to import contraven- 
tion; which, however, was reversed upon appeal, though probably 
on a different point. But power to grant provisions in lieu of 
terce, and provisions for younger children, are often inserted in 
entails; and, whether this be so or not, the power is conferred by 
statute. One might think that, by the words of the Act 1685, 
the contravener forfeits not only for himself but for the heirs of 
his body, where there is no express clause in the entail restricting 
it; but the more favourable opinion, which confines the penalty to 
the contravener, has been received by a decision. Yet, for the 
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greater security, a clause is generally inserted in tailzies, that the 
forfeiture shall not affect the descendants of the contravener, when 


112 V.c.36,s.40. such is the intention of the entailer; and purchasers or bond fide 


E. Breadalbane, 


onerous creditors are protected by statute. Before the next heir 
can take the estate on the contravention of the former he must 
declare the irritancy against the contravener ; and, if necessary, 
obtain a reduction of the offending deed—these being his only 
remedies against an heir in possession ; after which he is directed 
by the statute to pass over the contravener and serve himself heir 
to him who died last infeft in the fee and did not contravene. 

14, Relaxations from Strict Entail.—When the last person 


Leslie, M. 15358 specially called in a tailzie comes to succeed, the irritancies have 


no longer any person in favour of whom they can operate; and, 
consequently, the fee which was before tailzied becomes simple 
and unlimited in his person. This results from the rule that it is 
of the essence of a tailzied destination to be a selected line of 
succession, different from the ordinary legal line of succession—to 
which the Act of 1685 has no application—and this ceases to be 
the case at the time referred to. An exclusion of heirs-portioners 


Macaregor, 1864, (the eldest being called to succeed) does not alone make a tailzied 


destination. And if at any part of a true tailzied destination 


ee 1838, heirs-portioners come to succeed, they do so in fee-simple, since 


one of the main purposes of an entail is to keep the estate together 
in the hands of a single heir. But the entail stands good until 
the heirs-portioners actually succeed. By the Act of 1746-7 for 


20 Geo. 1.¢.50. abolishing ward-holdings the King may» purchase lands within 


Scotland, notwithstanding the strictest entail; and (by Act 51 
of the same year) where the lands are in the hands of minors or 
fatuous persons His Majesty may purchase them from the curators 
or guardians. These Acts appear, by their preamble, to be limited 
to lands lying in the Highlands of Scotland ; but the enacting words 
of both are general. By the first of the above-quoted statutes, heirs 
of entail may sell to their vassals the superiorities belonging to the 
entailed estate ; but in all these cases the price is to be settled in 
the same manner that the lands or superiorities sold were settled 
before the sale. 

14A. Modern Relaxations.—The impolicy of putting land practi- 
cally extra commercium was strongly felt as soon as Scotland began 
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to be secure from civil commotion and to grow in wealth. From 
~ the Montgomery Act passed in 1770 to the Entail Act of 1882 the 10 Geo. 111.c.51; 
severity of the law of entail has been gradually relaxed, so that ee 
now there is scarcely an acre of private land in Scotland which 
cannot be disposed of by its owner for the time being—if he have 
any higher title than a liferent. The leading Act in last century 
is the Rutherfurd Act of 1848; but it has been extensively 11:2V. c. 36. 
amended. It is out of the question to do more than merely 
mention these relaxations in this place. 

An heir of entail in possession may (1) Disentail, with or with- Zbid.s.1; 


38-9 V.c. 61. 
out consents of the next heirs. (2) Sell, in the circumstances Tag ae 


mentioned in last section, or to redeem land-tax, on the same 
conditions as he may disentail; for payment of debts affecting the 

fee ; and now also without consents on the condition that the free 

proceeds shall be tied up in the same line of succession as the estate 

sold. (3) Excamb. (4) Feu out and grant long leases. (5) Charge Load. een 
the estate for improvements. (6) Grant provisions for widows and 5 Geo. IV. ©. BT 
younger children, by annuity up to one-third of the free rent in 

the first case, and in the second by a lump sum calculated on the 

free rent for one, two, or three years according to the number of 

the children. In most of these transactions it is necessary to come See Camphell 
to the Court of Session for authority ; in some of them the aid Aat saa 
of the Sheriff Court can be obtained. The form is by summary 

petition. 

As a rule, the heir cannot deal with the mansion-house of the He 
estate. He cannot cut down growing timber which is required for Bovd, 18 1870, 
the reasonable enjoyment of that house. But he may thin planta- 
tions in the ordinary course and dispose of mature wood. He may 
himself work the minerals, or lease them out on terms not palpably Muirhead, 1855, 
unfair to succeeding heirs. 

15. Conjunct Rights; to Strangers; to Parent and Child.— 34, 35) 
Rights, not only of land-estates but of bonds (which last used 
to be called quasi feuda or feuda nominum), are sometimes granted to 
two or more persons in conjunct fee. Where a right is so granted Dickson, 1821, 
to two strangers without any special clause adjected to it, each W: Y aiken, 18% 
of them has an equal interest in the fee, and the part of the Conielt rs, 
deceased does not accrue to the survivor, but descends to his own 


heir. If the right be taken to the two jointly, and the longest Poe ee 
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liver and their heirs, the several shares of the conjunct fiars are 
affectable by their creditors during their lives; but on the death 
of any one of them the survivor has the fee of the whole, exclusive 
of the heir of the predeceaser, in so far as the share of the pre- 
deceaser remains free after payment of the joint debts. A destina- 
tion to two strangers in conjunct fee and liferent and their heirs 
carries a joint fee during their lives, a fee of half and a liferent 
of the other half to the survivor, and an equal division between 
the heirs of each on the death of the latter. Where the right is 
taken to the two in conjunct fee, and to the heirs of one of them, 
he to whose heirs the right is taken is the only fiar; the right of 
the other resolves into a simple liferent. Yet where a father takes 
aright to himself and his son jointly, and to the son’s heirs, such 
right being gratuitous, and granted only in consequence of the 
natural obligation by which parents are bound to provide for their 
children, is not understecd to strip the father of the fee, unless 
a contrary intention shall plainly appear from the tenor of the 
right. It would be otherwise if the conveyance, being to a child 
named, was irrevocable. If the destination is to a parent in life- 
rent and the children not named or unborn in fee, or his heirs, the 
fee would be in pendente, were it not that the law regards that as 
a legal impossibility, in respect to the fee of moveables as well as 
of heritage, though not in respect to the so-called fee in a lease. 
It accordingly regards the parent as fiar, and the children or heirs 
as his heirs of provision. On the other hand, if the destination be 
to a parent in liferent and to his children named and nascituri in 
fee, the fee is in the children named for themselves and in trust for 
the children unborn. There are two devices whereby the parent’s 
right may be confined to a liferent, though the children cannot be 
named and take an immediate fee. One is to set up a trust to hold 
for (not to pay or convey to) the parent in liferent and his children 
or his heirs in fee. The other is to add to the liferent such limiting 
words as ‘“‘allenarly,” “alimentary,” “only,” &c. The theory of 
the impossibility of a pendent fee is then saved by the fiction that 
the parent has along with his liferent a fiduciary fee for the children 
or heirs, which may vest in them immediately on the disposition 
taking effect, as they come into existence, or not until the death 
of the fiduciary fiar, according to circumstances. The fiction adds 


é 
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nothing to his beneficial rights, since the fee is set up mainly for 
title. 
requires to be taken from the parent by 


But it has some effects for administration, and the title 
service, 
These limiting words yield, however, 
to others in the deed reserving full powers of disposal. 

16. To Husband and Wife.—Where a right is taken to a 
husband and wife in conjunct fee the same rules apply as in the 


conveyance, 
declarator, or adjudication. 


case of strangers; but if in conjunct fee and liferent, the husband 


as the persona dignior is the only fiar. The wife’s right resolves 
into a liferent, unless it be presumable from special circumstances 
that the fee, not being given to the husband as tocher, was intended 
to be in the wife, ¢.g., if the right flowed from her, or has been 
taken to her assignees ; or if the last termination of the settlement 
falls upon the wife’s heirs; though our decisions seem to have laid 
but little stress upon this last circumstance. Where a right of 
moveables is taken to husband and wife the heirs of both succeed 
equally, according to the natural meaning of the words. 

17. Jus Crediti; Heirs of Provision.—Heirs of provision are 
those who succeed to any subject by devolution of law, at the 
owner’s death, in virtue of a destination. The appellation is given 
most commonly to heirs of a marriage, called in-an antenuptial 
marriage-contract. These are more favourably regarded than heirs 
by simple destination, as, for example, the children of any later 
marriage called in a marriage-contract entered into in view of an 
imminent marriage, who have only the hope of succession; for 
heirs of a marriage, because their provisions are constituted by 
an onerous contract, have, according to circumstances, a jus crediti 
entitling them to a preference over posterior creditors of the 
parent, or a jus credit entitling them to rank with the parent’s 
creditors, or a spes successionis in obligatione or protected succession. 
In virtue of the last, which is the weakest right, they cannot be 
disappointed of their provisions by any gratuitous deed of the 
father ; and they may sue him or his cautioner to purge encum- 
brances, or to make good their provisions in the event of his 
death. Nevertheless, as their right is only a right of succession 
which is not designed to restrain the father from granting onerous 
or rational deeds, he continues to have the full power of selling 


the subject or charging it with debts. They are creditors in a 
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question with the father and his heirs; they are heirs in a 
question with the father’s creditors. It is otherwise if a proper 
right of credit be given to the heir by the marriage-contract, 
e.g., if the father should oblige himself to infeft the heir in the 
lands, or make payment of the sum provided, against a day 
certain, or when the child attains a certain age, or the provision 
should be in any other way so conceived that there is, or may be, 
a direct interest accruing to him in the lifetime of the father 
so as to divest the latter, or the provision has been granted in 
return for a renunciation of legal rights. They then rank part 
If the father should be restrained 


by a strict entail from the contracting of debt, or if the children 


passu with the father’s creditors. 


have been actually secured by trust or infeftment or delivery or 
completed diligence, divesting the father, their rights are preferred 
to and effectual against all the posterior deeds of the father, even 
onerous. Nothing but the hope of a right is created to such 
of the substitutes in a marriage-contract as are called after the 
issue, however remote, of the marriage ; for the parties contracting 
(the husband and wife) are interested no further than to provide 
their issue of that marriage. As to the other substitutes, it is a 
simple destination, alterable at pleasure. Similar rules apply to 
provisions in favour of a wife—which may be merely testamentary ; 
or else may give a jus crediti; or may give a preference if properly 
secured, and so put out of the hushand’s control. The rules relating 


to the disposal by a wife of her property have been elsewhere 
explained. 


18. Provisions to Children Existing. Where a father executes 
an irrevocable bond of provision to a child actually existing, 
whether such child be the heir of a marriage or not, a proper debt 
is thereby created, which, though it be without doubt gratuitous, 
is not only effectual against the father himself and his heirs, but 
is not reducible at the instance even of his prior onerous creditors, 
if he was solvent at the time of granting it. If he was then 
insolvent, the provision cannot stand against the father’s creditors. 
Similarly, provisions granted to a wife after marriage are not 
onerous to the same degree as antenuptial provisions. To be 
effectual at all, the husband must have been solvent at their date ; 
and they must be irrevocable and not payable during the sub- 
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sistence of the marriage. Moreover, they will only be sustained 
in a question with creditors in so far as they are reasonable. 


may, notwithstanding a first marriage-contract, settle a jointure 
on a second wife, or provide for the children of a second marriage, 
by burdening the heir, not by conveying to them part of the estate 
destined to him; for such settlements are deemed onerous, at least 
in a question with heirs who have no jus crediti; but where they 
are exorbitant they will be restricted to what is rational: and in 
such settlements, where the provisions of the first marriage-contract 
are encroached upon, the heirs of that marriage have recourse against 
the father, in case he should afterwards acquire a separate estate 
which may enable him to fulfil both obligations. 

19. Provision of Conquest in a Marriage-Contract.—In marriage- 
contracts the conquest, or a certain part thereof, is frequently pro- 
vided to the issue, by which is understood whatever real addition 
shall be made to the father’s estate during the marriage by purchase 


or donation. Conquest, therefore, must be free, z.e., the debts must 


be deducted in the computation. What the husband succeeds to 
during the marriage as heir to an ancestor is not conquest. As in 
other provisions, so in conquest, the father is still fiar, and may 
therefore dispose of it for onerous or rational causes. A conveyance 
of acquirenda by a wife in her marriage-contract to the trustees is 
very amply construed and cannot be evaded, from whatever source 
the acquisitions may come, if she, but for the contract, would have 
had full power of disposal. 

Heirs of the Marriage.—Where heritable rights are provided 
to the heirs of a marriage, they fall to the heir-at-law in heritage, 
descended of the marriage. Where a sum of money is so provided, 
the word heir is applied to the subject of the provision, and so 
marks out the heirs in moveables, descended of the marriage. And 
a mixed estate is divided in accordance with its nature as heritable 
or moveable—the word “heir” being a flexible term. Where an 
heritable right is provided to the lJairns (or issue) of a inarriage, 
it is divided equally among the children, if no division be made by 
the father ; for such destination cuts off the exclusive right of the 
legal heir. If the destination be to heirs and bairns, the subject if 
heritable goes to the heir in heritage ; if moveable, to all the children ; 
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if mixed, according to the above division. No provision granted 
to bairns gives a special right of credit to any one child so long 
as the father lives. The right is granted familie; so that the 
whole must indeed go to one or other of them; but the father 
has the power inherent in him to divide it among them in such 
proportions as he thinks best; yet so as none of them may be 
entirely excluded, except in extraordinary cases; an instance of 
which in a provision, even to the heir of a marriage, may be seen 
in Douglas v. Douglas. It may be a question, whether an Act 
passed in 1874 for the purpose of validating apportionments which 
exclude some object of the power will apply to this right, which 
is not reserved expressly. 

Re-settling. —The apparent heir of the marriage for the time 
being and his parent, acting jointly, have the full disposal of the 
estate, and though the apparent heir should not become actually 
heir of the marriage, their joint act will disinherit the real heir of 
the marriage. Thus the heir may release his parent from the pro- 
vision ; and the parent may propel the estate to the heir. And they 
may together alienate, charge or entail the estate, or alter the destina- 
tion. But the heir cannot, without his parent’s consent, transfer 
his right to a third party so as to be effectual, should he predecease 
his parent. Transactions between ‘parent and child, whereby the 
parent for a sum down obtains a discharge of provisions or rights 
of succession, are strictly construed against the parent, and cut 
down if there have been material injustice. 

20. Heirs: Construction by Reference. Though by the general 
term of heir is understood, in the common case, the heir whom the 
law points out, yet where there has been an antecedent destination of 
a subject limiting the succession to a certain line of heirs, the general 
word heir, in all the posterior settlements, either of that subject or 
of any other intimately connected with it signifies, in dubio, not the 
heir-at-law, but the heir of provision under the investiture. But | 
this construction cannot be put on the phrase “heirs whatsoever,” 


which signifies “heirs of line,” unless the settlement plainly 
demands a different interpretation. 


Thus, if one who has taken 
a right of lands to his heir-male should thereafter acquire a right 
of reversion of these lands to his heirs indefinitely, such reversion 


would go, not to the heii-at-law, but to the heir-male. Upon the 
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same principle, if a superior of lands afterwards acquired the 
property, or the proprietor any real right affecting them, such 
posterior acquisitions did not descend under the former law to the sup. s.6. 
heir of conquest, though they were purchased by the ancestor, but 


to that heir to whom the first rights were provided. D. Hamilton, 
. 14935. 


21. Substitution ; Conditional Institution.—As, by the Roman (44) 
law, no man could name an heir to his own heir who was past 
pupillarity, their substitutions were really no more than conditional | 
institutions ; which meant only, that if the institute either could 
not or was not willing to take the succession the substitute might ; 
but where the succession was actually taken up by the institute, 


it devolved, after his death, on his own heir, and not on the cmistie, 
; ; ee i . M.8197. 
substitute. With us, clauses of substitution, when inserted in Gordon, M, 
14849 ; Ander- 


tailzies of heritable property, have been always presumed to give ee 
<eith, M. 14846. 


the substitute a right as heir of provision, at what time soever 
the institute died, quandocunque defecerit, although he had taken 


the succession before his death. Whereas substitutions in testa- yamitton, mM. 
: . b ; 14850; Dickson, 
ments, marriage-contracts, bonds, and moveable rights in general, M. 14851; but 
5 d 3 see Dirl. “Subst. 
though they may be governed by the same rule, in special circum- in Legacies.” 
SHS : irnie, 1892, 
stances, are presumed to be really conditional institutions. A 20 R. 481; 
rown’s rs. ; 
simple substitution gives the substitute no more than the hope Mespeae 


of succession; and it gives nothing more, where a prohibition is LL he Beave 
adjected, that no deed shall be done to hurt it, for the institute 3% 3? 
may dispose of the subject for onerous or rational or any other Sv-§ th, 
causes. Consequently, either may be evacuated by a settlement {4305 410. 
made by the institute or a prior substitute in possession, and 

subsists only in the absence of anything of the kind. The distinc- Fone te ae 


i itional institution and substitution is important 2B. Ap. 195 ; 
tion between conditiona p ATES. 


not only to the question who is entitled to succeed, but also to 11 M. 229. 
the question how a title is to be made up, for a conditional institute 
takes as disponee, a substitute as heir of provision. A substitution Colquhoun. 
in all cases, whateveibe the nature of the property, implies a condi- 7 
tional institution in the event of the persons previously named 
predeceasing the granter. 

22. Provision of Return.—A clause of return is that by which (45) 
a sum in a bond, or other right, is in a certain event limited to 
return to the granter himself, or his heirs. When a right is ae, 
granted for onerous causes (¢.g., a bond for borrowed money) the Mae 246. 
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creditor may defeat the clause of return, even gratuitously ; because 
such clause is presumed to proceed merely from his own good will, 
and so is of the nature of a simple destination. But where the 
sum in the right flows from the granter, as in bonds of provision, 
donations, &c., or where there is any other reasonable cause for the 
provision of return in his favour, the receiver cannot disappoint it 
gratuitously. Yet, since he is fiar, the sum may be either assigned 
by him for an onerous cause, or affected by his creditors; nay, un- 
less he be vergens ad inopiam, he may sue for payment without giving 
security that the return shall be made effectual, since his faith was 
trusted at granting the right. 

23. Active and Passive Representation.—An heir was formerly, 
in the judgment of law, eadem persona cum defuncto, and so repre- 
sented the deceased universally, not only in his rights, but in his 
debts, but not now beyond the value of his ancestor’s estate to 
which he succeeds: in the first view he is said to be heir activé ; 
in the second, passivé. Formerly an heir expeding a general service 
was liable for ail his ancestor’s debts, unless the service was taken 
cum beneficio inventarii. But from this general rule were excepted 
heirs substituted in a special bond, and even substitutes in a dis- 
position omnium bonorum, to take effect at the granter’s death; for 
such substitutes are considered as singular successors, and their 
right as a universal legacy, which does not subject the legatee ultra 
valorem. Heirs-male, or of tailzie, were and are in the same position, 
for their right is limited to special subjects, and they are liable 
merely to the extent of the subject entailed or provided, not in 
solidum, and not, if their title be a strict entail, to any extent at 
all; though the author held the view that such rights are designed 
to carry an universal character, and so infer an universal representa- 
tion of the granter. 

24, Beneficium ordinis inter heredes.— The ancestors whole 
heirs are liable im quantum lucrati sunt for his whole debts. The 
creditors may elect to go against either the heirs in heritage or 
the heirs im modilibus at their pleasure. But they must discuss the 
former in a certain order. The heir of line is primarily liable and 
must be exhausted first; for he is the most proper heir, and so 
must be discussed by creditors before any other can be sued. Next 
to him came formerly the heir of conquest ; because he also succeeded 
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to the wniversitas of the whole heritable rights which his ancestor sup.s.6. 

had acquired-by singular titles. Then the heir-male, or of a 

marriage; for their propinquity of blood subjects them more 

directly than any other heir of tailzie, who may possibly be a 

stranger, and who, for that reason, is not liable, if at all, till all 

the rest be discussed, except for such of the ancestor’s debts or sup. s. 23. 

deeds as relate specially to the lands tailzied; as to which he is 

liable, even before the heir of line. Heirs-portioners are liable, pro st. 3, 5, 17. 

ratd, for their ancestor’s debts; but if any of them prove insolvent Burnet, M.5863. 

the creditor may, after discussing her, insist for her share against White, M. 14683, 

the rest, who will be liable, not indeed in solidwm, but to the extent 

of the benefit accruing to them by the succession. Where an heir 

liable subsidiarie pays the ancestor’s debt, action of relief is com- 

petent to him against that heir in heritage or im mobilibus who is 

more directly liable; in respect of whom he is not co-heir, but sup. 3,4, 10. 

creditor. But primarily, and before these heirs, such heirs as are Blair, M. 3571. 
D. of Bedford, 


specially bound in an obligation have to fulfil it. An heir who suc- 1904, 6 F. 971; 
Macarthur’s 


ceeds to a particular subject is primarily and ultimately liable for its Bae, 


burdens without relief. And if burdens have been imposed on two angers aE 
,».U. lado. 


or more estates they are primarily and ultimately prestable by the Ogiivie, 1826) 

heirs who succeed to such in proportion to the value of the subjects. Moncnet, i929, 
25-27, 32, 33. Entry as Heir; Apparent Heirs.—An heir in (45, 54-58, 68-70) 

modern times is not liable for the debts of his ancestor beyond an ae 94, 


the value of the estate to which he succeeds, and mere survivance ae 1879, 
of his ancestor vests him with a personal right to any heritage to ee a 
which he is entitled to succeed. This right is an active title for 
most, though not for all, purposes. The status of apparency, there- 
fore, ceased to be part of the law of Scotland on Ist October 1874, 
the day on which this great improvement came into operation. 
Prior to that date, in order that an heir should have an active title 
and a transmissible right to his ancestor’s property, he had to 
expede service and follow it up in the case of property in which 
his ancestor was infeft by entry with the superior, or alternatively 
to enter by precept or writ of clare constat, or adjudication in 
trust bond. He who was entitled to enter heir was, before his 
actual entry, called apparent heir. The bare right of apparency 
carried certain privileges with it. An apparent heir, though not Roslin, M. 5233. 
in the eye of the law owner of his inheritance, might defend his 


2 
37 


Weir, M. 5244. 


Hamilton, 
2 Pat. 137. 


31-2 V.c. 101, 
s. 61. 
C. (6, 30). 


Sup. s. 23 ; 

10-1 V.c. 47,8. 25; 

31-2 V.c. 101,s. 49. 
(59-62) 


Stat. Rob. JIT. 
oe. 1. 


1503, ¢. 94. 


Next s. 
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ancestor’s titles against any third party who brought them under 
challenge. Tenants might safely pay him their rents ; and after 
they had once acknowledged him by payment, he might compel 
them to continue it. Rents not uplifted by the apparent heir 
belonged to his executors—upon this principle, that the heir’s 
right to them arose, ipso jure, from his title to possess, and not 
from his actual possession. Apparent heirs had a year (annus 
deliberandi, curtailed in 1858 and 1860 to six months) allowed 
to them from the date of the ancestor’s decease to deliberate 
whether they should enter or not, till the expiry of which, 
though they might be charged by creditors to enter, they could 
not be sued in any process founded upon such charge. Apparent 
heirs might, even after this period was expired, sue havers, 2.., 
custodiers or possessors, for exhibition of all writings pertaining to 
their ancestor, and also of all deeds granted by him, whether to 
those of his own family or strangers, that they might thereby be 
enabled to balance their ancestor’s estate with his debts. An 
apparent heir who had renounced his succession could not sue 
for exhibition against that creditor at whose suit he was, charged 
to enter; because his renunciation upon the charge imported an 
apprebation of the charger’s right. But such renunciation did 
not exclude exhibition against another creditor, its effect being 
restricted to the special debt which was the ground of the charge. 
The right to obtain exhibition, however, rests now, not on possession as 
apparent heir but on ownership on a personal title, and the jus deliber- 
andi probably no longer exists. If an heir took the precaution to serve 
subject to an inventory or specification, he was not liable (beneficio in- 
ventarit) for his ancestor's debts beyond the value of the property con- 
tained therein, but that procedure is now unnecessary and obsolete. 

28. Service of Heirs proceeded on a Retourable Brieve.—All 
services in non-burgage subjects proceeded before 1847 on brieves 
from the ppemoeny, which were called Brieves of Inquest, and had 
pe long known He Scotland. The judge to whom the brieve was 
directed was required to try the matter by an inquest of fifteen 
sworn men, which inquest could not sit till fifteen days after the 
brieve we been proclaimed at the market-cross of the head-burgh. 
And this proclamation to all and sundry superseded the necessity 


of citing any particular person as party to the service The intyidest 
? 
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if they found the claim verified, declared the claimant heir to the 

deceased by a verdict or service, which the judge attested. The 

brieve of inquest was from the beginning retourable—i.e., it behoved Arg. Stat. 
the judge to return the brieve, with the service proceeding on it, 
to the chancery; but it would appear that, from the period of 

Robert III. to the year 1550, the obtainer of the brieve got the Rob. IIL 6.1, 
service delivered to him, either by the judge or by the chancery ; a 
for many of our oldest families have at this day in their keeping 
the authentic services of their ancestors, with the seals of the 
inquest appended to them. And hence a principal service dated ees 
before 1550 was sustained though there had been no evidence of 

its having been retoured to the chancery. But from that time no 1 Mackintosh, 
service was deemed complete till it was retoured ; after which the 

heir served might, on his application, get an extract thereof from 

the chancery ; but the service was complete though such extract 

should not be demanded. The brieve of mortancestry (de morte Reg. Maj. 3,28; 
antecessoris) was the ground of a proper action, and related to the area, 
particular case where the heir was excluded from the possession of 
the lands by the superior, or other person pretending right to them, 
whom therefore it was necessary to call as a party to the suit. 
Service by brieve was not generally used in burgage tenure, but a 

form of service by the bailies without brieve was not uncommon. 

Now, by Acts passed in 1847 and 1860 (for feu and burgage 10-1 V. ¢.,47;3 


23-4 V.c. 143. 
respectively), and repeated in the Consolidation Act of 1868, the 312 v. . 101, 


procedure—where the alternative form of writ of clare consiat is Toa 
not adopted—is by petition of service before the sheriff. General 
service is obtained from the sheriff of the county in which the 
deceased had at the time of his death his ordinary or principal 
domicile, or, in the option of the applicant, from the Sheriff of 
Chancery, whose Court is also the only forum, if the deceased had 
no domicile in Scotland, or if his domicile is doubtful or unknown. 
Special service is obtained from the sheriff within whose jurisdiction Ss. 28, 34. 
the lands or the burgh containing the lands are situated, or from 
the Sheriff of Chancery, whose is also the exclusive jurisdiction 
if lands lying in different counties are to be embraced in a single 
service. The only particulars or heads of the old services, to be 
noticed below, which are now required are, in a general service, 
4 statement that the applicant is the nearest and lawful heir of the 
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deceased, and, in a special service, that the deceased died last vest 

and seised in the lands, and that the applicant is his nearest and 

S. 29. lawful heir. In both cases the date of the death and, if the appli- 
cant claims as heir of provision, the deeds on which he founds must 

be specified ; and, in the former case, the domicile if known must 

Bs. 30; 335 AS, be given. Publication is made; certain ponds of ee elapse ; 
: evidence is adduced before the sheriff or a magistrate, justice of the 


8. 35. peace, notary, or commissioner ; and the sheriff without a jury pro- 

nounces decree of service. Competition is initiated by a similar 
Ss. 41-45. petition, which may be conjoined. The extract decree issued out 
Napier’s Tr. of chancery is equivalent to an extract retour in the old law, and 


1900, 2 F. 883, 4 : chad : ae 
a decree of special service is also equivalent to a disposition of the 


lands by the deceased last infeft (whether capaz or not is immaterial) 

8. 46. to the applicant and his heirs, and the title is completed, as if it 
were really such, by recording the extract with warrant of regis- 
tration, or using it as an unrecorded conveyance. If several lots 
of property be included in one petition for special service, separate 
extracts may be issued if the prayer of the petition so crave. Pro- 
vision is also made for appeals and reductions in the Court of 
Session, with ultimate appeal to the House of Lords, but the 
Sheriff alone can pronounce decree of service. 

(63-65) 29. General and Special Service.—The service of heirs was 
formerly and is now either general or special. A general service 
vests the heir in the right of all heritable subjects which either do 
not require seisin, as reversions, bonds secluding executors, heritable 

Sup. s. 7. jura credite generally, and formerly heirship-moveables, &c., or which 
have not been perfected by seisin in the person of the ancestor, as 

L, Halkerton, dispositions, heritable bonds, &c. Formerly it carried no right 
clothed with infeftment, not even the personal obligation contained 

in a right of annualrent on which seisin had followed, so as to be 

L. Caskyben, a title to demand payment from the debtor, but now it is equivalent. 
to a general conveyance by the ancestor (whether capaz or not does 

not matter) to the heir, and is a warrant for infeftment of the heir, 

by means of a recorded notarial instrument, in property in which 

| his ancestor died last vest and seised. The brieve on which a 
general service formerly proceeded might be directed to any judge 
ordinary, and had to be proclaimed in the jurisdiction where it was 
to be served. A special service, followed by seisin, vested and still 
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vests the heir in the right of the special subjects in which the 
ancestor died infeft, so far as included in the service; and the 
brieve had to be directed either to the sheriff of the county or 
bailie of the burgh where the subject, lay ; or, by special warrant 
of the Court of Session, to delegates, generally the macers of the “Guy Manner- 
Session, to whom the Court in cases of difficulty joined one or two 12.Geo. Wi c.38. 
of their own number as assessors. The proclamation of this brieve 
had in all cases to be made at the head-burgh of the jurisdiction 
where the lands lay. The style of all brieves, whether a general 
or a special service was intended, was the same, and contained seven 
distinct heads, which the inquest was commanded to answer. Where 
the heir claimed to be served in special, all of them had to be answered ; 
but in a general service the inquest answered only the two first. 

30. Heads of Brieve answered in a General Service.—The two (66) 
questions to be answered in a general service were, first, Whether 
the ancestor died at the peace of the sovereign? This was inquired 
into on account of the fisk; for where one died in rebellion his 
whole estate forfeited to the Crown; but the affirmative was 
presumed, unless actual rebellion was proved. Constructive Uy 24 
rebellion, in consequence of a denunciation upon letters of 
horning, was no bar to the service. The second question was, 
Whether the claimant was the next and lawful heir to the 
deceased? The legitimacy was presumed; but the propinquity 
had to be proved by witnesses, but if it were remote, supple- 
mentary evidence in writing might be necessary. The particular 
degrees by which it was connected had to be specially set forth “ oe pe 
in the claim and service and covered by the evidence. That degree 
which was proved was presumed to be the nearest, unless the proof 
of a nearer were instantly offered ; and the remotest degree excluded 
the Crown’s right as ultimus heres. 

31. Heads in a Special Service.—In a special service the claimant (67) 
had to prove upon the first head above mentioned the precise 
time of the ancestor’s death, that it might be known how long 
the lands had been in non-entry; and that the deceased stood 
infeft at his death in the lands contained in the claim, which was 
instructed by his scisin. The following five heads were also in- 
quired into in a special service :—(1) Of what superior the lands 
were held in capite, or immediately. (2) By what manner of hold- 


Sup. 2, 5, 16. 


20 Geo. II. ce. 50. 


Sup. 3, 7, 7. 


31-2 V.c. 101, 
ss. 27, 102. 


Sup. s. 28, 
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ing. (3) What was their extent, ¢.¢., valuation, both old and new. 
This last served to fix the rate of the superior’s casualties, which 
was governed by the new extent; and perhaps was also intended 
to ascertain the heir’s proportion of public subsidies, which, till 
1649, was regulated by the old extent. As the non-entry, due 
out of the lands formerly holden ward of the Crown, came to be 
proportioned by the valued rent, the Act for abolishing ward- 
holdings provided that that valuation should also be inserted in the 
retours of such lands. (4) Whether the claimant was of lawful 
age. This head was formerly necessary in ward-holdings, in which 
the superior was not bound to enter the heir while he was minor ; 
but after ward-holdings were abolished the question had always to 
be answered in the affirmative. The last head, (5) In whose hands 
the fee had been since the ancestor’s death, served to show whether 
non-entry was due; for if the lands had been possessed by a tercer 
or liferenter it was excluded. 

34, Clare Constat.—Practice introduced an anomalous sort of 
entry, by the sole consent of the superior, who, if satisfied that the 
person applying to him is the next heir, might grant him a precept 
(called of clare constat, from the first words of its recital), command- 
ing his bailie to infeft him in the subjects that belonged to his 
ancestor. Precepts of clare constat are now in desuetude, but. 
superiors frequently grant writs of clare constat to heirs of their 
vassals, containing no command, but only a declaration of heirship, 
which have the same effect and are feudalised by registration in 
the Register of Sasines. These precepts and writs are, no doubt, 
effectual against the superior who grants them and his heirs; and 
when duly feudalised they afford a title of prescription: but as no 
person can be declared an heir by private authority, they cannot bar 
the true heir from entering after twenty years, as a legal entry 
by service would do. The Crown always does, and subject superiors 
may but more often do not, require the heir to serve as a pre- 
liminary to granting entry in this form. 

Cognition and Seisin in Burgage Tenure; Hasp and Staple.— 
Of the same nature was the entry by hasp and staple (now super- 
seded by service, or writ of clare constat, from the magistrates of the 
burgh) formerly commonly used in burgage tenements of houses, by 
which a bailie of the burgh, without calling an inquest, cognosced 
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or declared a person heir upon evidence brought before himself ; 
and, at the same time, infefted him in the subject by the symbol 
of the hasp and staple of the door. 

35. What is carried by a Service.—A_ service proceeding on a (74, 75) 
claim as next and lawful heir carries all the subjects descendible 
to an heir-at-law that have not been limited by any entail; but it cere ae 
formerly carried no right destined to a specific order of heirs. Even 
though the claimant should, by the failure of the prior members of Eagar, M. 14436. 
tailzie, have happened to be also heir of provision, he formerly took 
nothing by serving as heir-at-law ; for he ought to have claimed as 
heir of provision, and the service had to be restricted to the claim 
laid before the inquest, and the evidence brought in support of it. 
Similarly, service on the character of heir of provision would not 
carry property descendible to heirs-at-law or to heirs of provision of 
another kind. But sometimes where an heir served in a wrong 
character which necessarily implied the right one, the error was Tod, 1874, 
disregarded. The rule was less strict in case of entry by clare Sipeie ee 
constat. But, while it is still the correct rule in all cases that the 
heir ought to be described in the service by his proper character, it 37-8 v. c.94,s.11. 
is no objection to the service or writ of clare constat or writ of 
acknowledgment that it misdescribes the character, if he is in truth 
entitled to succeed. A general service cannot include a special one ; 
since it has no relation to any special subject, and formerly carried Sup.s. 29. 


Cochrane, 1830, 
only that class of rights on which seisin had not proceeded; but a4 W.&S. 128; 


Watson, 1835, 
special service till 1847 implied a general one of the same kind or 158h. 543. 
character, and consequently carried even such rights’ as had not 
been perfected by seisin, and inferred universal representation ; the 
ground being that in the old practice if the inquest’s returning an 
answer affirmativé to the two first heads of the brieve vested those 
rights in the heir, their answering them jointly with the other five 
heads of the brieve could not but have the same effect. But, for 
the purpose of avoiding a general passive representation, the effect 104 V.¢. 47, 


1- 


S. 235) diez 
of a special service as implying a general service in the same char- c.101,s. 4 


a 
(2 
37-8 V.c. 94,38. 12. 


acter was limited to rights relating to the lands embraced in the 
special service ; and the matter is now of no moment, general passive 
representation being abolished. It is competent to apply se special 
general service in the same character in the same petition. A Wilson, 1851, 
oO 


3 D. 636. 


and 
.general service bars any second general service to the same ancestor. 


(77, 73) 


Sup. s. 25. 


Ibid. 


Ibid. 


Veitch, 25 May 
1808, F.C. 


20-1 V.c. 26, s. 8. 
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s. 10, Sch. E. 


(78-80) 
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36. Service, when Unnecessary. — Service is not required to 
establish the heir’s right in titles of honour, or offices of the highest 
dignity ; for these descend jure sanguinis. As the bare right of 
apparency, while it was recognised in our law, entitled an heir to 
continue his ancestor’s possession, an heir might, even without a 
service, not only levy the rents of a land estate, but enjoy a tack, 
or any other temporary right belonging to his ancestor. The 
author’s view was that though the property of the rents of the 
ancestor’s estate belonged to the apparent heir, the right of appar- 
ency could not make him proprietor of tacks, or any other such 
heritable rights belonging to his ancestor; and consequently that 
it was doubtful whether he could assign such tacks to another, 
any more than he could convey his ancestor’s land estate ; since 
it was the proprietor alone who had a right to assign. But the true 
view is that at common law rights which are incapable of infeftment 
have always vested without service. Of this sort are leases and 
corporeal moveables made heritable destinatione. But there is 
nothing incompetent in a general service to that class of subjects, 
and it may be necessary for purposes of title in case of long leases 
registered under the Leases Act of 1857. A substitute, if called 
nominatim, who takes as conditional institute on the failure of the 
nominal institute and prior substitutes needs no service for proving 
the failure, but may complete his title de plano as disponee ; but if not 
called nominatim but, e.g., gud heir of A., he may require service to 
prove his identity. On the death of a fiduciary fiar, the true fiars 
may, for the purpose of title, serve as heirs of provision in general to 
him, though he was infeft only in liferent and his fee was merely a 
fiction of law. If the fiduciary fee be also feudalised the service 
may be either general or special. A special form is: provided for 
completing the title of an heir, or of an assignee of an heir, with an 
unfeudalised personal right by survivance. 

37. How Heir’s Right made Real.— A special service did not 
formerly carry out of the hereditas jacens of the deceased the special 
subjects in which he died infeft, until the heir completed it by 
seisin. Since 1874 the heir’s mere survivance gives a personal 
right ; and an extracted decree of special service has certain effects 
which have been already pointed out. But to complete his title 
and make his right real he must still get infeftment or its modern 
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equivalent. Where the lands hold of the Crown, the Chancery may Sup. ss. 25, 28. 
still, on production of an extract decree of service, special or general, 
issue precepts for infefting the heir, which must be directed to a 
notary instead of, as formerly, to the sheriff of the shire, or it may 31-2 V.¢. 101, 
issue a Crown writ of clare constat upon which the heir may take 
constructive infeftment by registration in the Register of Sasines. 
But both are superseded in practice, since an heir who has served in Zhia.s. 46; 
special may now complete his title by simply recording the extract ones a i 
decree, or if he serve in general he may attain the same end by 1? *: 582. 
means of a registered notarial instrument following upon his ances- 
tor’s infeftment and his extract decree, whether he holds of the 
Crown or of a subject. Jn lands holden of a subject, the heir Hope, Min. 
might, in place of the ancient tedious method of running precepts a 
against the superior, obtain a warrant from the Session for letters of 20 Geo. IIc. 50. 
horning to charge the superior to give him entry by precept of clare 
constat and sasine. Where the superior was not himself entered, 
such charge would be inept; in that case, therefore, the heir had 1474,c. 57. 
to charge the superior to obtain himself entered within forty days in 
the superiority, that so he might be in a capacity of entering his 
vassal, under a penalty of losing his right for life. If the superior Dallas, Styles, 
refused to obey either of these charges, the next superior, as coming 
in his place (supplendo vices) might be compelled at the suit of the 
heir to infeft him; and thus the heir might proceed against all the 
intermediate superiors between him and the Sovereign, against 
whom a charge was both improper and unnecessary, for the Crown 
refused none. The over-superior, thus entering his sub-vassal’s 
heir, lost none of the casualties falling by his immediate vassal ; 
seeing what he did was merely an act in obedience. Improved 10 10-1 V. ¢. 48, 
remedies were provided for heirs in such circumstances in 1858, but 3 31 ea 
the difficulty itself has disappeared since 1874. Registering the 37° V.« M4, 8. 4 
extract decree of special service or a notarial instrument upon the 
extract decree of general service and the ancestor’s infeftment 
enables the heir to operate implied entry. The superior’s inter- 
vention in the matter of completion of the heir’s real right is no 
longer required, and the state of his title is immaterial. 

38-45. Passive Titles in Heritage.—The passive titles formerly (82-94) 
in observance have not been formally abolished ; but, since their 
main office was to make an heir personally liable for his ancestor’s Sup. s. 25. 
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19 R. 545. 


Inf. 4, 1a, 14. 
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37-8 V.c. 94,8. 12. 


Glen, 1881, 
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debts, though he did not serve to him, and to subject the property 
to the debts and deeds of an heir who died unserved, and since a 
personal right to lands now vests in every heir by his mere surviv- 
ance, and he is not responsible for these debts beyond the value ot 
the succession, they have no longer any practical value. They were 
gestio pro hwerede—intromission with the ancestor’s estate or a sub- 
stantial part of it without entry or other order of law; and preceptio 
hereditatis—the taking up of a succession by an heir alioqua suc- 
cessurus before it opened to him through the death of his ancestor. 
The former involved universal liability for the ancestor’s debts: the 
latter confined the responsibility to such debts only as existed at the 
date of the preception. The former is superseded by the modern 
limitation of liability to the amount of the estate inherited. The 
remedy for an undue favour to an heir in the latter case is to be 
found in the doctrine of “conjunct and confident” persons at 
common law and under’ the Act 1621, c. 18. If an heir shall 
renounce the succession, the creditors of the ancestor have the 
same rights against the estate as upon a renunciation according to 
the law prior to 1874; and when an heir has before renunciation 
intromitted with his ancestor’s estate, he is Hable for his debts to 
the extent of such intromission, but no further. Moreover, the Act 
1695, c. 24, which proceeded on the fact that an apparent heir 
never was vested in the estate, is also superseded through the dis- 
appearance of the status of apparency. It enacted, with obvious 
equity, that, notwithstanding this lack of vesting, successors who 
passed over the apparent heir in making up titles should be liable, 
up to the free value of the inheritance, for the debts and deeds of 
the latter, if he had been three years at least in possession. 

46-49. Reduction by the Heir ex capite lecti—Our law, from 
its jealousy of the weakness of mankind while under sickness, and 
of the importunity of friends in that conjuncture, down to 1871 
declared that all deeds affecting heritage, if they were granted by 
a person on deathbed (i.¢., after contracting that sickness which 
ended in death within sixty days after the date of granting, and 
without such convalescence as was indicated by the granter going 
to kirk or market), to the damage of the heir, were ineffectual, 
except where the debts of the granter had laid him under a neces- 
sity to alien his lands. As this law of deathbed was founded solely 
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on the privilege of the heir, deathbed deeds, when consented to by 
the heir, were not reducible. The term properly opposed to death- 
bed is lege poustie, by which is understood a state of health; and it 
gets that name because persons in health have the legitima potestas 
or lawful power of disposing of their property at pleasure. But 
in 1871 it was enacted that no deed made thereafter is liable to 34-5 V. ¢.81 
challenge or reduction ex capite lecti. 

50. Competition between the Creditors of the Deceased and iol, 102) 
of the Heir.—The proper method by way of action of constitution sup. 2, 19,5. 
and adjudication for affecting the heritable estate of a person 
deceased, either for his own debt or for that of his heir, has been 
explained. In a competition between the creditors of the deceased 
and of the heir, the Roman law, and after their example ours, has 1, s. 1 D. (2, 6). 
justly preferred the creditors of the deceased, as every man’s estate 1661, c. 24. 
ought to be liable, in the first place, for his own debts. But this 
preference is, by the statute, limited to the case where the creditors ee 1849, 
of the deceased have used complete diligence against their debtor’s ¢. 79, s. 102. 
estate within three years from his death: and therefore the heir’s 
creditors may, after that period, affect it for their own payment on 
equal terms with the creditors of the ancestor. By a subsequent 
branch of this Act, all voluntary dispositions by an heir of the 
ancestor’s estate, within a year after his death, are null, in so far as 
they are hurtful to the creditors of the ancestor. This takes place ‘rayior, m. 3128 
though these creditors should have used no diligence ; and, even 
where the dispositions are granted after the year, they seem, by the Amiston, 
first part of the Act, to be ineffectual against the creditors of the Christie, 18H 
deceased who have used diligence within the three years. This Act Ker, M. 690. 
appears from its whole tenor to relate only to heritage; and so is 
improperly made by Mr. Forbes the ground of a decision concerning Graham, M.312 


See Bankt. 3, 
moveables, especially after the Act 1695, c. 41. 35, 3. 


TIT. IX.—OF INTESTATE SUCCESSION IN MOVEABLE RIGHTS : TESTATE el anes 
illiams; 
SUCCESSION : ADMINISTRATION OF MOVEABLE SUCCESSION Bt 3) 


1, Rules of Moveable Succession by Law; Heir at Law in 
mobilibus.—In the succession of moveable rights it was before 1855 
an universal rule that the next in degree of kindred to the deceased Sup, 1, 6, 4. 
(or next of kin) succeeded to the whole as heirs at law in mobilibus ; 


18-9 V. c. 23. 
Sup. 3, 8, 4. 


Gregory’s Trs., 
1889, 16 R. H.L. 
10. 


‘Tronsons, 1884, 
12 R55; 
Rutherford’sTr., 
1907, S.C. 1280; 
but see Murray’s 
Jud. Fac., 1910, 


-C. 92: 


Turner, 1869, 
8 M. 222. 


MM. 222. 


18-9 V. ¢, 23, 8. 3. 
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and if there were two or more equally near, all of them succeeded by 
equal parts, without that prerogative which takes place in heritage 
of the eldest son over the younger, or males over females, and 
without representation. But since the Intestate Moveable Succession 
Act passed in that year, the right of representation obtains in the 
succession of moveables, not only in the case—erroneously regarded 
by the author as one of representation—of a competition between 
the full-blood and the half-blood, a niece by the full-blood being pre- 
ferred before a brother by the half-blood, though she is by one degree 
more remote from the deceased than her uncle ; but in the following 
circumstances. If any one who, had he survived the intestate, would 
have been among his next of kin, shall have predeceased him, his 
child or children come in the predeceaser’s place, and the issue of 
such children or any descendant who may in like manner have pre- 
deceased the intestate come in place of their parent; but no repre- 
sentation is admitted among collaterals after brothers’ and sisters’ 
descendants. Moreover, the next of kin are preferred to the office 
of executor. It is customary to distinguish the next of kin from 
those who now succeed ab intestato by speaking of the latter as heirs 
mm mobilibus. Where the words “next of kin” are used in a testa- 
mentary deed, qualified by words which show that heirs in mobilibus 
were intended, the Court will give effect to the wider meaning. 
Representation takes place only where some—not all—of those who 
would have been next of kin, had they survived the intestate, have 
predeceased him ; and it is, therefore, rejected where all claim as 
in the same degree of relationship. If there be representation the 
division is per stirpes ; if not, it is per capita. 

The same Act further alters the law with the effect that if the 
intestate leaves no issue, his father takes one-half; that if he leaves 
no issue and his father be dead, his mother takes one-third; that if 
he leaves neither issue, nor father nor mother, nor brother nor sister, 
german or consanguinean, nor any descendant of such brother or 
sister, his brothers and sisters uterine and their descendants in their 
place—if he have such relatives—take one-half. 

Subject to these alterations, the old rules of kinship, equal division, 
and the equality of the sexes still hold. 

Collation Inter Heredes.—Where the estate of a person deceased 
consists partly of heritage and partly of moveables, the heir in 


T. IX.] OF INTESTATE SUCCESSION IN MOVEABLE RIGHTS 589 


heritage, if he take up the heritable property, is personally barred 
from claiming any share of the moveables if there are others as near 
in degree to the deceased as himself. 

But where the heir in such case finds it his interest to renounce 
his exclusive claim to the heritage, and betake himself to his right 
as one of the next of kin, or as one of the heirs in mobilibus, he may 
collate or communicate the heritage with the others, who, in their turn, 
must collate the moveables with him, so that the whole is thrown 
into one mass forming the executry fund, or the combined legitim 
and executry fund, and divided equally among all of them. This 


doctrine holds in the line not only of descendants, but of collaterals ; Chancellor, 
. 2379. 
for it was introduced that the heir might in no case fare worse than 


the other next of kin. It is a privilege of the heir as one of the 


heirs in mobilibus, and applies though the heritage be situated furth Robertson, 
ee : 19 Feb. 1817, I’. 
of Scotland ; but an heir is not bound to collate Scots heritage before Balfour, 1793, 
at. 5 


claiming moveables under a system of law which does not recognise 


collation. Collation, according to the sounder view, obtains only in phair, 1849, 191 
F ‘ 5 é a : 97; Sinelain’s 
intestacy, and also where one aliogui successurus has a right likewise ys. 1881, 8 R. 
¢ : 5 A BIO 749 ; Moon’s Tr 
as heir of provision. If he is heir of entail he collates only his life- 1809, 2 ao 
isher, 


i ‘est j irs- ioners may collate where they are 7 D. 129. 
interest in the estate. Heirs-port iis a Fe ctr utente 


not the only heirs in mobilibus. The rule of collation is applied to Ae 


the system of representation by the 2d section of the Act of 1855. 5 Slee 
It is in the option of the heir to retain the estate and ascribe its jgo* 3243 9" 
value in money towards his share of the whole estate; or he may 7g3)T3'p, dis. 
convey it to himself and the others pro indiviso. A double distribu- 
tion may be necessary where the executors have to deal with legitim 


—in which there is no right of representation—and executry proper. 


2. Succession by Will.—One may, unless under specific disability, (5, 26) 
settle his property, heritable and moveable, upon whom he pleases, 
excluding the legal successor, by a testament, will, disposition mortis Sup. 3, 2, 9. 


causd, or testamentary trust disposition and settlement, any of which ene 


may now with propriety be called a will. Until the law was altered Se . 


i i “arr i ‘oper 53; Connel’ 
in 1868, no will would carry heritable property unless it contained Ss; Cone 


“ . aa aate ot ee “Crowe, 190 
effective words of de presentt conveyance. Now any will which nee 


: ] icatl Bn 1908, 
would be effective in tenor and authentication to carry moveables is 241% 
iv ; ital erty, provided that it purports 31-2 V. c. 101, 
equally effective to carry heritable property, p por 5. 20: Wills Ae 


hy ) 
to do so. A will is a written declaration of what a person wills to we , Domicile 


Douglas’s Trs., 
1902, 5 R. 69; 
M‘Caig, 1907, 
§.C. 231. 


Weir, 1908, S.C. 


LL. 3 


Crichton, 1828, 
3 .W. &S. 329; 
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be done with his moveable estate after his death, but in order to 
divest his next of kin, the testator must validly constitute a bene- 
ficial right in a third party. The testator’s heirs at law are excluded 
only if, and so far, and so long, as the provisions of the will are 
and remain effectual. The testator as a general rule must make his 
own will. He cannot invest any nominee with his full measure of 
initiative in determining to whom his property shall go, or what 
benefit the beneficiaries shall take ; but he may depute both powers 
to a large extent, and the latter to a practically unlimited extent ; 
and with regard to the former, so long as he himself indicates an 
area of selection with sufficient precision to enable a person of 
ordinary judgment to appreciate its limits, he may depute to a 
nominee almost unlimited discretion to select individual bene- 
ficiaries within these limits, and to determine the measure of benefit 
which each shall enjoy, subject always to the control of the Courts. 
The widest range for this devolution of testamentary power occurs in 


Macintyre, 1905, the case of bequests for charitable purposes. Other modes in which 


ARE LGD ROS 


Sup. 3, 3, 37. 
59-60 V. c. 25, 


testamentary dispositions may be made are verbal legacies, donations 


s.56;8Edw. VIL mortis causd, and nominations under the Friendly Societies Act and 


C,,33,'8..55 
Bennett, [1899] 
1 Q.B. 45; 
Baxter, [1903] 
Pa. 


See Paterson, 
1893, 20 R. 484. 
U. F. Church, 
1909, S.C. 25 
(mutual will). 


Hyslop, 1834, 
12 S. 413. 


Paterson, 1893, 

R. 484; see 
Smith, 1911, 
&., 103. 


Allan, [1900] 
C. 604. 


other statutes. 

Revocation.—No testamentary deed is effectual till the death of 
the testator, who may therefore revoke it at pleasure, or make a new 
one, by which the first loses its force; and hence testaments are 
called last or latter wills. Hence also they are held, in the absence 
of plain indications of a contrary intention, to speak as from the 
date of the testator’s death. But one may come under an obligation 
to make a will, or to bequeath a legacy, which will bar revocation of 
a will made in implement of the obligation, or will found a claim 
against his estate. 

A will or part of it may be revoked in various ways. (1) The 
document may be destroyed or torn up, or the writing may be wholly 


Bonthrone, 1883, or partially obliterated or cancel i i i 
Benibrone, 1385 OF! | y g celled, the intention being to revoke, 


1884, 11 R. 1088. 


Currie’s Trs., 
1904, 7 I. 364. 


Brander, 1883, 
10 R. 1258; 
Jamieson’s Ts. 
1899, 2 F. 258. 


and the act being sufficient to indicate this intention, by whose soever 
hand it has been done. Alterations or deletions in a-will should be 
authenticated. Deletions made by simply drawing a pencil line 
through the names of legatees will not be given effect to. (2) A 
subsequent will revokes an earlier will if inconsistent with it, but not 
» otherwise, since the Court strives to give, if possible, effect to all 
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extant testamentary writings. A will disposing of the whole estate 
of the testator revokes prior settlements though there are no express 
words of revocation. An express revocation of a will revives earlier 
wills which it had recalled. A declaration of irrevocability in a 
purely testamentary deed cannot debar the testator from altering or 
recalling the settlement. (3) In virtue of the conditio si testator sine 
liberis decesserit a will is presumed to be revoked by the birth of a 
child to the testator, either before his death or posthumously, 
whether in the latter case he had children living at the date of his 
death or not. The presumption may be rebutted by circumstances 
showing the testator’s intention that his will should stand notwith- 
standing the birth of the child. 


it is revoked in toto, and no provision in it is effectual. 


If a will is revoked in this manner 
(4) A 
legacy is adeemed when fulfilment of the bequest becomes impossible 
because the subject of bequest has ceased to exist specitically at the 
testator’s death, either through or without the testator’s act, as 
where certain stocks are sold, or a picture is burnt. But the con- 
version of Government funds or of shares in a limited company, from 
one denomination to another, or of shares into stock, has not this 
effect. 
The only questions to be considered are (1) whether there is a special 
legacy, and (2) whether the thing bequeathed remained at the 
testator’s death. A sale by a curator bonis of shares specifically 
bequeathed, if not a necessary act for the maintenance of his ward, 


The animus adimendi has not to be taken into consideration. 


does not operate ademption. Where the ademption takes place with 
the intention to recal the bequest, the case is one of revocation. 
Where there is no such conscious purpose, the result is the same, but 
is incidental merely. 

Nomination of Executors.—Testaments, in the strict acceptation, 
contain no words of direct conveyance, and could formerly carry move- 
able property only. A testament usually contains a nomination of 
executors, i.¢., of persons appointed to administer the moveable succes- 
sion according to the will of the deceased ; but that is not essential. 
And nothing hinders one from making a settlement of moveables in 
favour of a universal legatee, though he should not have appointed 
executors ; and now a general disponee or residuary legatee is entitled 
to confirmation as executor nominate. A nomination of executors is 
yalid though the person who is to have the right of succession should 


Doves, 1827, 5 S. 
684 ; Gordon’s 
Exrs., 1907, 
S.C. 373. 

Dick’s Trs., 
1907, S.C. 953. 


Colquhoun, 1829 
78.709; Elder’s 
Trs., 1894, 21 R. 
704; Hughes, 
1892, 19 R. H.L. 
33; Gordon, 
1899, 1 F. 1005; 
Rankin, 1902, 

4 ¥F. 979; 
Rankine, 1904, 
6 F. 581; Knox’ 
Trs., 1907, 

8.C. 1123. 

Crow, 1903, 

5 F. 950. 
Milligan’s J. F., 
1910, 8.C. 58. 
Chalmers, 1851, 
14 D. 57; 
Maclean, 1908, 
8.C. 838 ; see 
Congreve’s. Trs. 
1874, 1 R. 1102. 
Oakes, 9 Hare, 
666; Churchill, 
{1894] 3 Ch. 649. 
Macfarlane’s 
Trs., 1910, 

8.C. 325. 


Anderson, 1877, 
4R. 1101. 
M‘Arthur’s 
Exrs., 1908, 
§.C. 743 ; 
Maclean, swp. 


Macfarlane’s 
Trs., sup. 
Davidson’s 'Trs. 
1901, 4 F. 107. 


Kemp, M. 16949 
Robertson, 1844, 
7 D. 236. 


63-4 V. 6.55, 8.3 


18 V. c. 23, s. 8. 


Inf. s. 6. 


Buchan, 1879, 
6 R. H.L. 44. 
Jamieson, 1872, 
10 M. 399. 


See oa 1886, 
14 R. 209; 
Pettigrew, pm: 
28 S.L.R. 


(7) 
Wallace, M. 1350. 


Kelly, 1861, 
23 D. 703. 


Hannah, M. 3837, 
5 BS. 203. 


Smith, 1749, M. 
6594; Forsyth’s 
Trs., 1854, 
16 D. 543. 


Sup. 3, 2, 9. 
Sup. s. 2. 
Inf. 4, 2, 11. 


S. 5. 

Hamilton, 1882, 
G) 18%, TBLILE SBS 
Colvin, 1885, 

12 R. 947; 
Sutherland’s 
Trs., 1893, 

20 R 925; 
Waddell’s Trs., 
1896, 24 R. 189. 
Barrance, , [1910] 
2 Ch. 41s 

Sprot’s Tis, > 
1909, S.C. 272. 
Tait’s Trs., 1911, 
18.L.T. 360. 
Wilson, 1878, 
SR. 939)5 
Macpherson, 
1894, 21 R. 386 ; 
Jones, [1898] 

1 Ch. 438; 
Comiskey, [1905] 
A.C. 84. 
Nasmyth, 1662, 
M. 5483; Jamie- 
son’s Trs., 1896, 
2F. 258; 


Hamilton’s 'Trs., 


1901, 4 F, 266 ; 
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not be named. If the executor nominated be a stranger, 7.¢., one who 
has no legal interest in the moveable estate, he is merely a trustee 
accountable to the next of kin or heirs in mobilibus; and he can no 
longer retain, as was his right before 1855, a third of the dead’s 
part for his trouble in executing the testament. Executors are now 
merely administrators of the whole moveable estate—trustees for 
realisation and division, not, like trustees proper, for holding and 
eventual distribution. They are representatives only, and do not, like 
trustees, have an estate, separate from that of the testator, vested 
But the use of the word “executor” does not conclusively 
An 


executor nominate cannot be appointed without probative writing. 


in them. 
show that the persons named are not in this sense trustees. 


Verbal Legacies. — Verbal or nuncupative legacies not exceeding 
£100 Scots are sustained ; 
more they are ineffectual only as to the excess. 


and even where they are granted for 
Several such legacies 
to different legatees can be granted by the same person. Anda 
larger sum can be bequeathed without writing, if verbal directions to 
an executor and residuary legatee can be proved by his writ or oath. 
But this is on the principle that as residuary legatee he takes under 
burden of a trust to pay the legacy ; and therefore the rule does not 
hold when he is also one of the next of kin of the testator, or in the 
case of an executor who himself takes no interest under the will. 
2A. Will or Not?—The requisites of authentication have been 
already explained; and the capacity to make a will is dealt with 
hereafter. The question frequently arises whether a document sufti- 
ciently authenticated and granted by a capaz is a testamentary writ. 
The answer depends on the intention, which may in case of doubt 
be gathered from extrinsic circumstances, as, e.g. where the document 
is found tied up with other documents which are undoubtedly testa- 
mentary. The significance of words, such as “notes,” “draft,” 
“heads,” “sketch,” “will,” may thus be controlled. The use of a 
verb, such as “TI give,” is not indispensable. The significance of pre- 
catory words depends to some extent on the question, whether they 
are addressed to executors or trustees, whose duty it is to con- 
form to the request, or to disponees or legatees who are under no 
such obligation. But precatory words may be operative in the case 
of a legatee or disponee if the intention of the testator is clear that 
their fulfilment was to be a condition of the taking of the bequest. 
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On the other hand, where there is an absolute gift, followed by words 
expressive of the testator’s wish, the mere words of wish will not, 
as a rule, be held to create a trust, more especially if there is any Hamilton, (1895) 
uncertainty as to the ulterior destination of the subject of the ¢ Concliy, 1909 
bequest. a 

2B. Limitations on Freedom of Testation.—<As a rule a testator 
may do as he chooses with his own. Certain restrictions, to be 
explained hereafter, arise out of the family relations. Besides these my, s. 6. 
there are the following :—(1) A will made or legacy left ob turpem Young, 1880, 
causam may be reduced. (2) Perpetuities are illegal, both in herit- 11- Jee g y 
able and moveable succession, since limitations in the disposal of 31-2 V.c. 84). 11 
property cannot affect persons not in existence at the date of the 
grant ; in other words, property cannot be put extra commercium for 
a longer period than the life of the person in enjoyment of it; and 
twenty-one years and the period of gestation thereafter. (3) Under 39-10 Geo. 11. 
the Thellusson and Rutherfurd Acts no one can dispose by will of 5. s Aland cco 
property in such a manner that the income shall accumulate for more Maxell ae 


R, 248 


: ; ny : j 5 _ Cathcart’s Trs. 
than twenty-one years and the said period after his death. Accumu- ¢ Sor OR ieee 


lations beyond this space of time are dealt with according to the yperas y's 


following rule :—If there has been a good gift of the estate, the [uo55 R°S’ 
5 : : : 5ST 
revenue of which has been directed to be accumulated, the direction ee ‘Si8; 


to accumulate is held to have been a burden on the gift, and the In athe 
lg 1903 
person to whom the estate is given is entitled to it unaffected by the 2 Ch. 330; 


Stephens, {19064} 
direction to accumulate so far as in excess of the period allowed ; but 1.Ch. 322; 


Call (1907) 
where there has been no prior gift of the estate, the revenue ainceted 1 Ch. 567. 


Mackay’s Trs., 

to be accumulated, so far as affected by the Act, is regarded as 1909, S.C. 139. 
undisposed of, and as falling to the testator’s heir in heritage or in 
moveables. But the statutes do not apply to provisions for the 
payment of debt, for the raising of portions to children of the granter 
or of beneficiaries, and for dealing with the produce of timber. A Heathcote, [1904] 
provision for the accumulation of income to recoup capital applied a 
in payment of debt is not a provision for payment of debt within the 
meaning of the statute. During the statutory period the accumula- 
tions are legal. 

2C. Interpretation of Wills.—-The rules of English law formu- Wills; 


1 M‘Laren, 374; 


2 
lated by Vice-Chancellor Wigram depend on the distinction between eles 318. 1 


patent ambiguities which cannot, and latent ambiguities which can, 2 Ch. 756 


be cleared up by extrinsic evidence. They are in brief as follows 
38 


Brown, oe 
11 R. 821 


Smith, 426, 
48. 659. 


Da Bochet, 
{1901} 2 Ch. 441. 
Ashton, [1892] 
P. 83. 


Goblet,3 Sim. 24; 
2 Rus. & M. 624; 
Cliff’s Trusts, 
Herel 2 Ch. 299 ; 

iggins, [1902] 
A.C. 1, 


Keiller, 1824, 
38. 279: 1826, 
4s. 730: 
Wilson’s Exts., 
8 M. 233; 
Chappell, [1894] 
P. 98. 


Campbell, 1879, 
TR. HAL. 100; 
Currie, 1899, 
LE. 684. 


S. 3. 


Bryce’s Tr., 1878, 
SIRS Wire, 


Horsburgh, 
1848, 10 D. 824; 
Mackenzie, 
[1896] A.C. 400. 
Yuill’s Trs., 
1902, 4 F. 815; 
Coats’ Trs., 1903, 
5 F. 401. 


Cases in 

I M‘Laren, 339; 
ee » 11895) 
1Q.B 


Grant, 2 Dow, 
73; Ward, 1893, 
20 R. 949; 
Paterson’s 
1893, 21 R. 253. 
Barr’ 5 Trs., L901, 
3 F. 903. 
Anderson, [1902] 
1 Ch. 936. 


rS:, 


Ofner, [1909] 
1 Ch. 60; 
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—(1) The words are to be taken in their strict and primary accepta- 
tion, unless from the context it appears that they are used in a 
different sense. (2 and 3) Where nothing of that kind appears in 
the context, the words must have their strict interpretation if it be 
sensible with reference to the extrinsic circumstances, and evidence 
to show that they were used in a secondary sense will be excluded. 
If not so sensible, such evidence is admitted. (4) If the characters 
in which a will is written need deciphering, or the language needs 
translating, evidence is admitted to declare the meaning. (5) To 
determine the subject, object, or scope of a bequest material facts 
may be called in aid. (6 and 7) If the words, aided by such 
evidence, do not determine the testator’s meaning, evidence of his 
intention will not be admitted, unless the person or thing is 
described in terms applicable indifferently to more than one 
person or thing. The Scots Courts have even gone further and 
sought the intention eatrinsecus, where the question is whether an 
estate invalidly entailed is carried, or a special destination is evacu- 
ated, by a general disposition. The knowledge of the testator is 
certainly relevant in cases of legatum rei aliene. 

Some subordinate rules may be mentioned. The Court is astute 
to avoid having to find a will or bequest null for uncertainty, 
whether appearing in the subject or object of the testator’s bounty, 
r (especially) in the quantity bequeathed. Repugnancy or contra- 
diction is eluded by preferring the most important clause, the 
general context, or the later clause. Where it arises from an 
attempt, by direction to trustees, to curtail the enjoyment by a 
legatee of a vested, unqualified, and indefeasible right of fee, he 
being of full age, the trust flies off, unless there be trust purposes 
which cannot be secured without the estate being retained by the 
trustees. The rule that general words are confined in their scope 


by following a particular enumeration of subjects ejusdem generis 


must be observed with discrimination. In some cases of plain 


necessity it is admissible to supply words, to put them in their 
proper places, and even to change one word for another. Falsa 
demonstratio non nocet, dwmmodo constet de persond (re): so long as 
the subject and object of a bequest are identifiable, a mistake in the 
description given in the will is not fatal, and extrinsic evidence may 
be admitted to show who it was that the testator intended to benefit. 
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But where either subject or object is not expressed in the will, it Macfarlane’s 

cannot be supplied by implication from other parts of the will. sf a ioe 
3. Legacy.—A legacy is a donation by the deceased, to be paid 6F baee Ts, i. 

by the executor to the legatee. It may be granted either in the 8F- 


‘ ? Cr wierd a 
testament or in a separate writing known as a codicil. Legacies It 


are not due till the granter’s death; and, consequently, they can a 
transmit no right to the executors of the legatee, unless they or his 

heirs are expressly called, in the event of his predeceasing the 
testator, or the term of vesting, if later than the testator’s death. 

By the Roman law, if one bequeathed a subject, knowing that it 

was not his own, the heir must either have purchased it for the 

legatee or paid him the value, for otherwise the legacy could have 

no effect, assuming always the subject was specific, neither the 
property of the legatee himself, nor incapable of being acquired. 

Where the testator rei alienw believed the subject to belong to 41, 20. 
himself, which is in dubio to be presumed, neither the thing nor its 

value could be claimed ; because it was not to be supposed he would 

have burdened his heir if he had known that the subject had 
belonged to another. These rules hold also by the usage of 1 Murray, M. 
Scotland, but the former rule does not apply in the case of i. a i 
election ,as explained below. Under the old law which demanded Pinan, di) 
de presenti words in a settlement of heritage, they were extended Beets 
even to legacies of subjects which truly belonged to the testator, Tt. 3,9, 9. 
but were not transmissible by testament. Thus, the legacy by Cranston, M. 
testament of an heritable bond due to the testator himself, which ; iL 1333 
he could not but know was heritable, and consequently not devisable 

by testament, fell by our practice under the rule of legacies rec alien 

scienter legate ; because the reason of the rule was equally applicable 

+o both. There was this separate ground why the legacy of an 

heritable bond left in a testament in which the testator’s heir was 

named executor and universal legatary could not be questioned by 

the executor—viz., that he ought not to approbute and reprobate— Inf. 3, 9, 9s. 
to take the benefit of the testament as executor, and at the same 

time, in the character of heir, decline making payment to the 

legatee of the special heritable bond bequeathed to him by that 

testament. Where a moveable bond was bequeathed for which Edmonston, M. 
the testator had afterwards taken an heritable security, his alter- “97°” ~ 
ing the nature of the subject imported a revocation of the legacy 


3,8, 8 


(11, 12) 


Barvr’s Trs., swp. 


Forrester, 
M. 2194, 


Trving, 4 Pat. 
521; Bouch, 

12 Ap. Cas. 385 ; 
Cunliff’s T'rs.,- 
1900, 3 F. 202 ; 
Howard’s Trs., 
1907, S.C, 1274. 
Sup. s. 2. 


Stewart, 1891, 

19 R. 310. 

Beil, 1845, 

7D. 614. 

inglis’ Trs., 

1891, 18 R. 487 ; 

Baird’s Trs., 

ee 19 R. 1045 ; 
Bain, 1902, 

40 S.L.R. 66 


Boley, 2 Wh. 
&T.L 


[B. IIL. 


596 OF TESTATE SUCCESSION 


by ademption. These applications of the principle to bonds are no 
longer possible. 

4, Legacies, General, Demonstrative, Special.—Legacies, where 
they are general—i.e., of a certain sum of money indefinitely—give 
the legatee no right in any one debt or subject; he can only insist 
in a personal action against the executor for payment out of the 
testator’s effects. A special legacy—.e., of a particular debt due to 
the deceased, or of a particular subject belonging to him—is of the 
nature of an assignation, by which the ownership of the special debt 
or subject vests, upon the testator’s death, in the legatee, who can 
therefore directly sue the debtor or possessor ; yet, as no legacy cau 
be claimed till the debts are paid, the executor must be cited in 
such process, that it may be known whether there are free effects 
sufficient for answering the legacy. Where there is not enough for 
payment of all the legacies, each of the general legatees must suffer 
a proportional abatement. But a special legatee gets his legacy 
entire, and usually with all accessions, though there should be 
nothing over for payment of the general legatees; and, on the. 
contrary, he has no claim if the debt or subject bequeathed should 
perish, whatever the extent of the free executry may be; and if the 
subject has been pledged or assigned in security by the testator 
subsequent to the date of the bequest, the special legatee takes it. 
cum onere, and must redeem it for himself. A demonstrative legacy 
is one which bequeaths part of a specified fund, or a sum charged 
thereon. It does not suffer abatement until the fund out of which 
it is payable is exhausted. Residuary legatees can only claim after 
debts and all other legacies are paid. As a rule, interest at the rate 
the fund yields is due on specific, demonstrative, and general legacies. 
of money as from the testator’s death. The estate is best exhausted 
and a lapse avoided by the appointment of residuary legatees, and 
a conditional institution, or destination-over, or clause of survivor- 
ship, in the event of any of them predeceasing the period of vesting. 
Lapse to the heir-at-law, if the subject be heritable, or to the heirs 
in mobilibus, if it be moveable, is not avoided by calling the assignees 
of a legatee, for such a destination only comes into play if the legacy 
has vested. 


4A. Accumulative and Substitutionary Legacies.—The ques- 


Horsburgh, 1847, 7 
oe tion frequently arises whether a legatee to whom more than one. 
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bequest is made by the same testator in the same or in different 10 D. 824; Bair 
testamentary writings is entitled to the cwmulo sum or only to one ee 
or other of the sums. The question is one of intention; but the 
Court gives effect, in seeking the intention, to certain presumptions. 
Doubt can only arise in regard to general and demonstrative 
legacies. If they are bequeathed in different instruments it is Bryce’s Tis. 


presumed that they are accumulative, especially if there be a Dewar, 1880, 
8 R. 83; Fraser 


difference in the mode or time of payment. There is no pre- 189%,1¥. 513. 
Royal Infirmar 


sumption against a residuary legatee taking also a legacy Ratparced 
bequeathed to him either nominatim or as one of a class. But 1878 6R. HL. 
only one of the legacies is paid if both bequeath the same sum 
and assign the same motive; or, if the later instrument refers to 
the earlier in such a way as to elide the presumption, or merely See Forbes’ Tr 
copies it in part. If the legacies are given in the same instrument, Ye 
the leading presumption against substitution holds where the sums Cree P 
are unequal and fails where they are the same. 

4B. Satisfaction of Legacies.—The question here is whether 
legacies can stand alongside, not of other legacies, but of obligations 
arising from other transactions. Suppose, first, a father in his will 
puts his daughter down for a legacy, and thereafter in her marriage- Cee 
contract makes a settlement on her, she in Scotland, though not 
in England, is presumed to be entitled to both. If the legacy was See 
given after the marriage-contract, the presumption is the other way Ore 
where the provisions are of the same kind, for debitor non preswmitur 
donare. The same maxim applies where the testator has incurred Smith’s Trs., 


1894, 21 R. 633; 


j edi ] Wl after a will is made Strachey’s Trs. 
an ordinary debt to the legatee ere, after a i 1898 38 LRT 


in favour of a legatee, the testator pays him money not due, eae. 
there is no presumption that the payments are or are not advances 
pro tanto of the bequest, if the testator stands im loco parentis to 
the legatee; if not, the payments are held to be loans and set 
against the legacy. 
4C. Conditio si Institutus Sine Liberis Decesserit.—This con- 
dition is read into a bequest made by one who is an ascendant, or 
stands in loco parentis, to the legatee. The effect is that, if such Hall, 1801, 
legatee predecease the testator leaving issue, the issue, though not 
mentioned in the will, take the legacy in preference to any con- 
ditional institute or residuary legatee, and to the testator’s heirs 
at law. The issue thus favoured are descendants of the testator, ee 


aks 


Berwick’s Exr., 
1885, 12 R. 565; 
Hall, ut sup. 
Greig, 1835, 

13 S. 607. 
Douglas’ Exrs., 
1869, 7 M. 504. 
Cockburn’s Tys., 
1864, 2 M. 1185; 
Allan, 1893, 

20 R. 733; 
Bruce’s Trs., 
1898, 25 R. 796. 
Blair’s Exrs., 
1876, 3 R. 362. 
Carter’s Trs., 
1892, 19 R. 408 ; 
Allan, 1908, 
S.C. 483. 
Forrester’s 'Trs., 
1894, 21 R. 971; 
Farquharson, 
1900, 2 F. 863. 


Carruthers’ Tr., 
1894, 21 R. 492; 
Croom’s Trs., 
1859, 22 D. 45; 
Davidson’s Trs., 
9 M. 995. 


Taylor, 1878, 5 R. 
EL. at p. 221; 
Hickling’s Trs., 
1898, 1 F. HLL. 7. 
Webster’s Trs., 
1900, 2 1". 695. 
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however remote, and the issue of nephews or nieces, even though 
related only by uterine kindred, but not the issue of brothers and 
sisters of the testator. The application of the conditio proceeds on 
the presumption that the testator has overlooked or forgotten the 
contingency of the legatee having children. But the bequest must 
be of the nature of a family provision, and therefore the privilege 
is excluded where the legacy is to a favoured individual among 
collaterals equally near; or to each of a number called nominatim, 
unless perhaps they de facto form the whole of a class; or where 
special provision is made for the issue ; or where the testator shows 
in his will that he contemplates the contingency of legatees pre- 
deceasing him leaving issue; or where the issue are illegitimate ; 
or where the share is claimed accretione ; or where the legatees are 
called as “heirs” or “next of kin”—words which have a technical 
meaning. 

4D. Vesting of Legacies.—A legacy or bequest is said to vest 
when the legatee acquires such right to the subject bequeathed 
that he may effectually dispose of it inter vivos or mortis causi, 
and that, failing disposal, it transmits to his representatives; in 
short, when it becomes his property, though his beneficial enjoy- 
ment of it may be deferred to a later period of time. In practice 
it is often of the greatest moment to discover the date at which 
vesting takes place, and it is sometimes very difficult to come to 
a sound conclusion if the will be not carefully and intelligently 
expressed to make the point clear. 

The leading—perhaps the only safe—rule is that the intention 
of the testator must be sought in his testamentary writings, and 
when found must be given effect to. It frequently happens that 
a settlement expressly lays down the date of vesting, and that 
date will, of course, usually be adopted; but not invariably, for it 
will be disregarded if inconsistent with the general tenor of the 
instrument. 

It is a subordinate rule that in case of doubt the period of 
vesting shall be fixed at as early a period as is admissible; since 
it is in general for the benefit of the objects of the testator’s bounty 
that they should be able to deal with their expectant interest at 
once. Since a will cannot operate till the maker’s death, this rule 
resolves itself into a presumption in favour of vesting a morte 
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testatoris. This presumption undoubtedly holds where the period 
of payment or distribution is not postponed, or is only postponed Howat’s 'Irs., 


. Sea ; 1869, 8 M. 337 ; 
for a short time to allow of realisation of the estate, and especially Pe 
: 890, 17 R. 761; 
if there be no “trust to hold” set up. Yet even there an intention ee 


to suspend vesting till the trustees or executors actually divide the 

estate will be given effect to, and this is so even where the period et 

of distribution is left to the discretion of the trustees. ean 
The main difficulties, however, arise where there is a trust set 

up expressly or by implication, and payment or distribution is post- 

poned for other, more substantive, reasons. The question of vesting Hamilton, 1904 

then depends on the other question, whether the legatee’s right to a i 

the bequest, as contrasted with the time when his beneficial enjoy- 

ment of it is to begin, does not or does hang on a contingency—on 

some event which may or may not take place. If it does not thus 

depend, there is vesting at once; if it does, vesting is postponed till 

the event takes place or becomes impossible. If there be no trust, 

the presumption for vesting @ morte is in many cases strengthened 

materially, because the contingency is then more easily regarded as 

referable to the date of the testator’s death. To the first group of 

cases belong bequests, payment of which is only postponed till the Pursell, 1855, 


: b ° 2 Macq. 273. _ 
lapse of an annuity. The annuity is regarded as merely a burden Carleton, 1867, 


5 M. HLL. 151. 
on a vested fee. It is the same if the sole purpose of postpone- Nimmo, 1864, 
ment is to make room for a liferent. In either case it is usually Cumingham, 


immaterial whether the fee is given directly or through the instru- Ss 187). 


mentality of an express trust—executors may by implication be "mito 
clothed with the functions of trustees in such a case; whether it 
is given to an individual nominatim or to a class ; and whether the 
class contains persons unborn at the testator’s death, since the 
amount of the benefit falling to each member of it need not be 


then ascertainable. To the second group belong cases in which the eee 1862, 
ac 


legatee’s right to the legacy, as distinguished from the time of pay- i es 


y p on, on some Bryson’ s Trs:, 
ment, is made dependent, expressly or by implicati Tse0 8 Ee Lae 

ie a 99 
contingency personal to the legatee, such as his marriage or arrival Bowman, Bet 9, 


at majority, or his survival of some other point of time or event or oe 


. . : 14a 
combination of events. Where there is doubt, the balance may be, a ee 
4B. 805. 
though not necessarily, turned against vesting by the existence of a You ong, gs 
es LYs. 
destination-over—i.e., of a conditional institution of other donees, ae, 20 R. 108; 
; 2 Cumming’s Trs 
C.9.. a nominatim conditional institute, or the heirs of the institute in 1893, 20 R. 454, 
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Forrest’s Tvs, a certain event—or of a survivorship clause, which disposes of the 
Steen: share of a donee in the event of his predeceasing a contemplated 
wo period. The problem which constantly emerges for solution takes 
usually the shape of the questions—whether there has been vesting 
a morte, or at a later date, absolutely, or whether there has been 
| vesting at all, or whether an intermediate state of things has been 
set up, viz., vesting subject to defeasance. The first two questions 
Snell's Trs, 1877, depend, as has been said, on the absence or presence of a con- 


4R.709; Taylor, . 3 e Fs 
sup.; Gregory's’ tingency, coupled, if there be a contingency, with the further 


Trs., 1889, ; ' : : 
16K, HLL 10. question, to what point of time the contingency is referable. The 
last does so also, but it requires a word of explanation, more 
especially since, though the doctrine has for long been latent in 


) our law, it has only in recent years been brought prominently 
forward. It illustrates very forcibly the time-honoured distinction 
between a resolutive and a suspensive condition. 


The practical effect of the principle where it applies is that if 
the legatee with the defeasible right contingent on the emergence 
or non-emergence of issue predecease the term of vesting, and no 
issue emerge, the defeasible becomes an absolute fee which is held 
to have vested a morte iestatoris, and is subject to the legatee’s debts, 
deeds, or will, and in case of intestacy will pass to his heir at law. 
But if, on the other hand, issue do emerge, the defeasible fee 
vanishes, and the issue take the bequest as institutes or conditional 
institutes provided they survive the term of vesting. The limits of 
the application of the principle are not as yet exhaustively settled 

Coulson’s Trs., by decision. 

‘a The doctrine applies to the case, already mentioned, of a joint 
bequest to a class of legatees, which may be extended by births 
after the death of the testator. There may thus be a shrinkage 
of the interest of each member of the class if new members emerge 
after the testator’s death. But its main application is to the case of 
conditional institutes or persons called in a destination-over, the fee 
of the bequest having been given to primary legatees who may 
never exist. Everything then depends on the question whether 
the destination - over does not or does itself reveal a true con- 
tingency. In illustration, suppose a destination in a testamentary 
trust-deed to A. in liferent allenarly, and his children, if any, in 
fee, whom failing, to persons indicated. These persons are thus 
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conditionally called to the succession in a destination-over. Now, 
if they are definitely known at the date of the testator’s death, 
or the individuals composing the class of persons so called are 
then ascertainable, and no other contingency is attached to their 
expectancy, the fee vests in them a morte testatoris, subject to 
defeasance in the event of the liferenter leaving issue. If, on the 
other hand, these persons can only be ascertained at some date 
subsequent to the testator’s death—such as the date of the life- 
renter’s death—there being, for example, a survivorship clause 
referable to the later date, nothing vests under the destination- 


over until that later date. Perhaps the distinction may be more $2 


succinctly put by saying that in the one case the condition or 
contingency is not, in the other case it is, personal to the legatee. 
The rule may also be stated thus:—Where a gift under a will 
is so expressed that, notwithstanding a postponed term of payment, 
there is at the testator’s death no obstacle to immediate vesting 
except the existence of contingent interests, either prior or subse- 
quent, conceived in favour of issue (either the legatee’s issue, or the 
issue of some other person, ¢.g., a liferenter), the contingency thus 
affecting the legatee’s right is presumed to constitute not a sus- 
pensive but only a resolutive condition, operating a divestiture if 
the issue exist and survive, but otherwise not operating at all. A 
distinction can be drawn, though there are dicta of judges in the 
House of Lords which apparently ignore it, between a destination 
to the institute and his heirs and one to him and his issue. In the 
former case, if the institute predecease the period of payment, his 
heirs take, for he must leave heirs, and therefore the destination 
to heirs has the effect of suspending vesting; in the latter case 
the institute may predecease the period of payment without issue. 
If, therefore, a destination to issue was held to suspend vesting till 
the period of payment, as a destination to heirs has been held to 
do, the result of a beneficiary predeceasing the period of payment 
without issue might lead to intestacy. Accordingly, as a construc- 
tion which might lead to intestacy should, if possible, be avoided, 
such a destination-over in favour of issue should be regarded not 
as being suspensive of vesting, but as being merely resolutive of 
the beneficiary’s right in the event of his predeceasing the period 


of payment leaving issue. 


Steel’s Trs., 1888, 
16 R. 204, 208 ; 
i Reddie’s Trs., 

890, 17 R. 558; 

Tee 1894, 

21 R. 563; 
Richard’s Trs., 
1894, 22 R. 140; 
Cumming’ sTrs. 

1895, 23 R. 94; 
Gardner, 1900, 

F. 679. 
Corbet’s Trs., 
1906, 8 F. 610. 
Searcy’s Trs., 
1907, S.C. 823. 


Cairns’s Trs., 
1907, S.C. 117. 


Cairns’s Trs., 
sup. per Lord 
Low. 


Lindsay’s Trs., 
1880, 8 R. 281 ; 
Turnbull’s Trs., 
1900, 2 F. 1183 ; 
Young’s Trs., 
1901, 3 F. 616. 
Bryson’s Trs., 
sup. ; Graham’s 
Trs., 1899, 

2 F, 232. 
‘Tweeddale’s 
Trs., 1905, 8 F. 
264. 

Fy fe’s Trs., 
1908, S.C. 520. 


Gregory’s Trs., 
sup. 


Paxton’s Trs., 
1886, 13 R. 1191; 
Wilson’s Trs., 
1894, 22 R. 62; 
Menzies’ Factor, 
1898, 1 F. 128; 
Roberts’ Trs., 
1903, 5 F. 541. 


Young, 1862, 

4 Macq. 337; 
M‘Culloch’s Trs., 
1392; 19 Ro 7775 
Barnett, 1894, 

21 R. 1040; 
Bowman, 1900, 

2 ¥. 624. 

Muller's Trs., 
1890, 18 R. 301; 
Ritchie’s Trs., 
1894, 21 R. 679; 
Yuill’s Trs., 1902, 
4 I. 815; Coats’ 
Trs., 1903, 

5 F. 401. 
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Another application of the same doctrine is known as a fee with 
a protected succession. It is to be found in practice in the type of 
settlement which contains an initial bequest in unqualified terms to 
children, but coupled later on with a declaration that in the case, 
e.g., of daughters, their shares shall be held in trust for them in 
liferent allenarly, and their issue in fee. The intention is held to 
be to give a fee to the daughters a morte testatoris, subject only to 
defeasance on their having issue. In this, as in many other cases 
of vesting, it is important to observe the distinction between a 
direction to trustees to hold for beneficiaries and a direction to 
pay to them. 

In many of these cases of vesting it is important to determine 
the meaning of such words as “next of kin,” “heirs whatsoever,” 
“heirs in mobilibus,” and the like, in the last clause of a destination. 
The rule is now established that, however long after the testator’s 
death the question—postponed by liferents—may arise, the period 
to be looked to in determining the members of the class is the date 
of that event. If by failure of legatees a bequest become intestate 
succession, no matter how long after the testator’s death, it will 
belong, secundum muteriem, to the testator’s heirs at law as at his 
death, or their heirs or assignees. 

Where a legacy is given to a plurality of persons they are held 
to be joint donees, so that, if any of them predecease the testator, 
what would have been his share accresces to the others. But this 
rule is displaced in the case of legacies to a group of individuals 
nominatim (but not to a designative class, eg., the children of A.) 
by the addition of such words as “equally among them” or “in 
equal shares” or “share and share alike.” If it is desired that the 
children of a legatee who has died before the period of vesting or 
distribution should come in, not only for their parent’s original 
share, but also for his proportion of an accrescing share, this should 
be expressly provided for, since it is not implied in law. If a 
vested right in property is given to a beneficiary under a will, he 
cannot be deprived of the enjoyment thereof by the creation of a 
trust for merely administrative purposes ; such a beneficiary may 
call on the trustees to denude as soon as the legacy vests. 

4E. Mutual Settlements.—A mutual settlement may be pactional 
as between the parties to it, but testamentary, and therefore revocable, 
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quoad third parties interested only as beneficiaries under it. Accord- Hogg, 1863, 
1M. 647. 


ingly, while the parties can revoke or alter it together, one of them U. &, Obureh, 
cannot revoke or alter it after the death of the other, unless power | 
to do so is reserved in the deed. Most cases of mutual settlement, 

however, take place between husband and wife, and are really post- 

nuptial contracts, revocable as donations inter virum et uxorem hy 

either party, except in so far as they, being not materially unequal, 

are regarded as onerous. Revocation by one of the parties does, not Main, 1890, 


7 R. 688. 
operate recall of the whole settlement. Though onerous as between Kay’s Trs., 1892, 


“ 
the spouses, and therefore irrevocable except of consent, they may Metvte 189, 
be gratuitous and revocable with regard to third parties. And such Martin, 189s, 
settlements are presumed not to strike at the savings of a spouse Berwick’s Exr, 
after dissolution of the marriage. A mutual will has been said to = 
be simply two wills in one instrument, and the principles of con- 
struction to be applied are the same whether the deed is executed 
by spouses or by persons who are not married to one another. M‘Laren, Wills, 
When the deed is executed by spouses it is not necessary, in order 
to make it irrevocable, that words expressly contractual should be 
used ; it is enough if the deed, upon its just construction, is wholly 
or partly contractual, and a contractual element will be more easily 
read into the deed where the alleged stipulations are in favour of 
the spouses themselves or the children of the marriage, than when 
they are in favour of third parties. But there is no reason why 
testators should not contract for provisions for third parties. Each 
deed must speak by its own terms. Where the testators are not Bet Church, 
spouses an express power to revoke is invariably inserted. In the oe ee 
absence of direct evidence, the question of revocability depends on 
the extent to which the provisions of these settlements are con- 
tractual, in which case power of revocation may be barred, or merely 
testamentary, in which case it is presumably not; the presumption 
being in favour of the latter alternative. Traquair, 1872, 
4F, Charitable Bequests.—In the interpretation of charitable ec bere 
bequests the Court takes unusual pains to escape holding them to [¥}) pity 1901 
be void for uncertainty. The rule has been laid down to the effect ete 
richton, 3 W. 


that so long as a testator points out the class of persons or objects g’g" 359, 
Sup. p. 590. 


which are to benefit by his will he may leave the selection of the Grimond, 1905, 
7 F. HLL. 90; 

individual persons or objects, and the apportionment of his estate Dick's Tr, 1908, 
}. HL. 27 ; 


among them, to the discretion of his trustees. The question always Weir 1908, 


Terery 


Blair, 1901, 4 F. 
is hibo INS 


Paterson’s Trs., 
1909, S.C. 485 ; 
is mour, 1909, 
8.C., 916. 

Mi Conochie’ ‘Ss 
Trs., 1909, 

S.0. 1046. 
Burnet, 1888, 
TR TR (PBSO 

Te ise egie Park 
19 R. B08, 


Reid Prize, 1893, 


20 R. 938 ; 
Falkirk Trs., 
1899, 1 F. 1175; 
Clephane, 1869, 
Cf 8 Bae 


Mitchell’s Hosp., 


1902, 4 F. 582; 


Jo.Watt’s Hosp., 


1893, 20 R. 729. 
Andrews, 1886, 
13 R. HL. 69. 


Aberdeen Univ., 


1868, 6 M. H.L. 
29; 4 R.H.L.48; 
Dundee Mags., 


1861, 4 Macq. 298. 


Edinbur gh 
Mags., 1879, 
4 Ap. Cas. 823 ; 
Baird, 1863, 
1M. H.L. 6. 


Craigdallie, 
3 Dow, 1; 
2 Bligh, 529; 


Cairncross, 1860, 


1 Macq. 827. 
Free Church of 
Scotland, 1904, 
(BSH. 1, 


Glasgow Tech. 
Col. 1902, 

4 ¥. 982. 
Simpson, 1892, 
19 R. 389. 
Elgin Mags., 
1882, 10 R. 342; 
Jamieson, 1884, 
21 S.L.R. 541. 
Low, 1865, 
4M. 45. 


Russell, 1835, 
13S. 551. 
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is whether the class to be benefited has been pointed out with 
sufficient distinctness. A bequest for “charitable” purposes, from 
the special favour shown to charities, has been held to be sufficiently 
definite ; a bequest for “public” or for “religious” purposes has 
been held to be void from uncertainty. The principle is that a man 
is not entitled to leave it to another to make a will for him after his 
death. In the exercise of its nobile offictum the Court in certain cases, 
where the precise mode of carrying out the testator’s purposes be- 
comes impracticable, fulfils them in some other mode as nearly akin 
as possible—cy pres, in the terminology of the English law. A minor 
jurisdiction is also exercised where the testator’s wishes are given 
effect to on different lines from those theretofore followed, though 
the will contains no express powers of alteration. The trustees are 
free of personal liability for mistakes committed an bond fide during 
their administration. , Diversion of the funds from their legitimate 
purposes for any period, however prolonged, does not prescribe a 
right or duty to continue the practice. And the proper adminis- 
trators will be restored to office, however long they have been 
ousted, unless there be room for construction of the terms used, 
in which case usage is exegetical of the intention. If a religious 
body splits up, the Court in determining rights of property may 
have to examine the original creed and discover which of the 
sections has been most faithful to it, unless the question is excluded 
by mora. On account of the perpetuity of charitable bequests, the 
trustees can lease, feu, charge with debt, and (probably) sell out 
and out without applying to the Court for powers. The adminis- 
tration is usually kept up by bequeathing to ea officio trustees, or 
giving large powers of assumption. The Court will also appoint 
new trustees, or, where no form of administration is laid down, 
officers known as managers. 

4G. Powers.—To be distinguished from the powers of trustees 
are certain powers or “faculties” which are frequently reserved or 
constituted in marriage-contracts, entails, and testaments, to be 
exercised by some one who has no longer or never had the absolute 
fee in a subject or fund. The powers of an heir of entail in 
possession and of an apparent heir to grant provisions are of this 
sort. Similar powers to grant provisions for younger children are 
sometimes contained in marriage-contracts, and may extend even to 
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the exhaustion of the estate. But the most common faculties are 
powers of disposal and powers of apportionment or appointment. 


A general power of disposal, reserved by one who ea facie ae 
3 M. HLL. 59, 68. 
reduces his right to a liferent, is really a fee. Such a power, con- Coltart, 1853, 


ferred on a liferenter by constitution, is read, if possible, in a 
restricted sense, so as not to come up to a fee, especially if there 
be a destination-over. A fee will not be declared in such a case 


unless there is an unlimited liferent and an absolute power of dis- Mockeozies Di, 


1909, S.C. 472 

posal. If the power is special or limited, the holder may be Ewing's Ts. 

: 1909 9. 
restrained from acting ultra vires. All that is required for a valid Phe A8i9, 
1e, 


exercise of a power is a valid writ intended to carry the fund or 1885, 12 B. 1230; 
Dalgleish’ s Trs., 


. : 1893, 20 R. 904. 
subject. The power may be exercised by will, and words of Glari’s ‘hrs. 


general conveyance in a will will be construed as including property 18%, 21 8. 546. 
over which the testator had a power of disposal, and as being a valid 
exercise of such power, unless a contrary intention appears in the deed. ee 7W. 


Power is frequently granted or reserved to appoint or apportion Tarratt’s is es 


a fund which is vested in a class of persons among these persons. Braj, Wo 


Unless the deed otherwise directs, it is no longer a blot on an 37-8 V.c. 37. 
Campbell, 1878, 


: ; = : 4 ; wer 5 R. 961. 
appointment that it omits one or more of the objects of the power Neil's rene 
6: 


S : feigke : Ae 
or gives them only an illusory share. But it is incompetent, in the 4.636; Ts, 


absence of express authority, to curtail the interest of any of the Wotghe ae 
proper objects of the power, for example, by cutting it down toa ee a 
liferent; or to add a destination-over to a person who is not an Cattansch Tags 
object of the power. Where an appointment is definitely made to ee 

a certain sum under a power, and conditions or restrictions are 

adjected which are not authorised by the power, the appointment 

is valid, and the conditions or restrictions will be held pro non ieee 


scriptis. But an attempt to restrict the ght of a beneficiary to a Palzicl, 190s, 


liferent and appoint the fee to the beneficiary’s children, or other 
persons not being objects of the power, is not a valid appointment. Pitman, (1911) 


A.C. 217; 


: i shildr ry Darling’s T 
When a testamentary power of appointment among children or issue iter: 


has been given, the donee of the power may come under an obliga- Dick's rs, 1907, 
tion that he will not exercise it so as to reduce the share of one of 
the objects of the power below a certain amount. A deed contain- 
ing such an obligation is binding upon the donee of the power, but 
it is not in itself an appointment, since to hold it so would be to 


allow a power to be exercised by inter vivos deed, which can only be 


: : Evered, (1910} 
exercised by will. yOn ide 


(15, 16) 


Morrison, 1862, 
241.625; Banks, 
L.R. 5 Q.B. 549; 
Ballantyne, 
1886, 13 R. 652; 
Hope, 1898, 

1F. HLL. 1. 


Nisbet's Trs., 
1871, 9 M. 937. 


Munro, 1874, 
1 BR. 522, 1039; 
Rooney, 1895, 
22 R. 761. 


Yorrests, 1907, 
S.C. 1240; Weir, 
1899, 2 F. H.L. 
30; Boyse, 1856, 
Gls BIGKO Rg 
M‘Keclinie, 1908, 
$8.0. 93. 

See Weir, swp. 


As to heritage 
see sup. 


Sup. 1, 6, 6. 


Sup. 1, 6, 7. 


Dirl. “ Leg. 
diberorum.” 
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5, Who can test.—Minors after puberty can test without their 
curators; wives without their husbands; and persons interdicted 
without their interdictors. Bastards could not till 1836 test except 
in the cases afterwards set forth. Aliens are now put on the same 
footing as natural-born subjects with respect to the disposal of 
property. A will may be impugned on the grounds that the 
testator was insane when he made it, or that, when he was facile, 
it was obtained from him by fraud, circumvention, or intimidation. 
Where partial insanity is alleged, it is important to look to the 
nature of the settlement; the testator’s capacity of understanding 
what he was doing in the making of it, of expressing his purpose 
and of appreciating the consequences; any evidence of delusions 
ex facie of the will; and any evidence of their having influenced 
him in making it. If no connection can be traced between them 
and the will, the latter is valid. A will made in a lucid interval, 
though the testator be in a lunatic asylum, will be sustained. Wills 
made hy persons who are under the influence of intoxicants or drugs 
at the time may be reduced, but here the element of fraud is usually 
present. Cases of facility exposed to fraud or intimidation are not 
susceptible of being classified. Undue influence, to be sufficient to 
invalidate a will, must be shown to have been exercised by coercion 
or fraud. But in the case of a law-agent preparing a will for a 
client under which he himself benefits, the onus is on him to prove 
that the will expresses the true intention of the testator. 

Family Restrictions on Testation.—As a certain share of the 
goods falling under the so-called communion of goods that was 
consequent on marriage belonged, upon the husband’s decease, to 
his widow, jure relicte, and a certain share to the children, called 
the legitim, portion-natural, or bairns’ part of gear, one who had a 
wife or children, though he were the absolute administrator of all 
these goods during his life, and consequently might alien them by 
a deed inter vivos in lege poustie, even gratuitously if no fraudulent 
intention to disappoint the wife or children should appear, yet could 
not impair their shares gratuitously on deathbed; nor could he 
dispose of his moveables to their prejudice by will, though it should 
be made in liege poustie, since no will of any kind operates till the 
death of the testator, at which period the division of the goods in 
communion has its full effect in favour of the widow and children. 
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Though now there is no such thing as communio bonorum, though the 
husband’s moveable property is his own, and the wife’s is her own, if 
she have any, and they are quite separate estates, yet each is subject 
to its own restraint as regards the surviving spouse and the children 
of the marriage. For in addition to the ancient limitation (still sub- 
sisting) on the husband’s power of disposing of his moveable pro- 
perty by will, a restriction on a wife’s powers of bequest analogous 
to that which attaches to the husband’s, and according to which 
her husband has a right which has been called jus relicti and her 
children their legitim out of her estate, is introduced by the Married 44-5 V. c. 21, 
Women’s Property Act, 1881, ee 
6. Jus Relicte, Legitim, Dead’s Part.—If a person deceased 18, 19, 21) 
leaves a widow but no child, his moveable property divides in two ; 
one-half goes to the widow, the other is the dead’s part (i.¢., the Stewart, 1902, 
absolute property of the deceased), on which he can test, and which 
falls to his heirs im mobilibus if he dies intestate. Where he leaves 
children, one or more, but no widow, the children get one-half as 
their legitim ; the other half is the dead’s part, which falls also to 
the children if the father has not tested upon it. If he leaves both 
widow and children, the division is tripartite; the wife takes one- Trotter, M. 2375 
third by herself; another falls as legitim to the children, equally 
among them, or even to an only child, though he should succeed to 
the heritage; the remaining third is the dead’s part. The matter 
is further complicated, where part of the succession is heritable in 1661, c. 32. 
a question with the widow, and moveable in a question with the ee 
children, as in the case of bonds bearing interest which, though by eh He 
statute moveable qguoad succession, are heritable quoad jus relicte. pees a 
These rights of the widow and children are not properly speaking 5-©- 3%. 
either rights of succession or claims of debt against the deceased. 
They are, rather, burdens laid on the executor or general disponee. Monteith, 1382, 
Before 1855, if the wife predeceased without children, one-half 
of the so-called goods in communion used to be retained by the 
husband, the other fell to her next of kin. Where she left children, 
the division ought also to have been bipartite, by the common rules 
of society, since no legitim was truly due on a mother’s death; yet 
it was in practice tripartite ; two-thirds remained with the surviv- 
ing father, as if one-third were due to him proprio nomine, and 
another as administrator of the legitim for his children; the 


18 V. c. 23, s. 6. 


Patersons, 1883, 
10 R. HL. 73; 

¥ omens gham’s 
irs. 889 5 

16 R. 873. 


Lyon’s Trs., 
1903, 5 F. 1096. 
Buntine, 1894, 
21 R. 714; 
Murray’s Gay his 
1901, 3 F. 820. 
(22) 


Mackenzie, 
M. 5784. 
Moncrief, 
M. 3945. 


Lashley, 
4 Pat. 581. 


1661, c. 32. 


ay) 


Sup. ss. 6, 7. 
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remaining third, being the wife’s share, went to her children, 
whether of that or any former marriage, for they were all équally 
her next of kin. But in 1855 all this was altered by an enactment 
that where a wife predeceases her husband, whether she be testate 
or intestate, her representatives shall have no right to any share of 
the goods in communion, nor shall any bequest made by her affect 
them. And by the Act of 1881, above cited, (whether she married 
before or after the commencement of the Act) her separate move- 
able estate is divided between the jus relicti, legitim, and dead’s 
part, in exact imitation of the division of a husband’s estate, if no 
marriage-contract interferes. In the following sections the latter 
process of division is for simplicity’s sake alone discussed. 

7. What Debts affect the whole Executry ; and what the Dead’s 
Part.—Before the deceased’s moveable property can be divided, the 
debts owing by him are to be deducted, if and in so far as they 
consist of claims, which, if the deceased had been creditor in them, 
would have fallen into each fund. Funeral charges, and, in the case 
of the husband, the mournings and alimony due to the widow, are 
considered as his proper debts, as well as the expenses of confirming 
to and realising the estate, and bonds of provision to wife or children; 
but the legacies, or other gratuitous rights granted by him on death- 
bed, affect only the dead’s part. Bonds bearing interest due by the 
deceased cannot diminish the relict’s share; because such bonds, 
when due to the deceased, do not increase it. The funeral charges 
of the wife predeceasing fall wholly on her executors, who have 
right to her separate estate, if she have any; if she have no separate 
estate they fall on her husband. 

Where the deceased leaves no family, neither husband, wife, nor 
child, all the moveable property is the dead’s part. 

8. What :Children entitled to Legitim.—The whole issue of the 
deceased have an equal interest in the legitim. But (1) no legitim 
was due at common law, though it is due now by statute, upon the 
death of a mother. (2) Neither is it due to grandchildren upon the 
death of a grandparent; because the right of representation does 
not extend to legitim. Nor (3) to children foristamiliated—i.e., to 
such as, by having renounced the legitim, are no longer considered as 
in familia, and so are excluded from any further share of the moveable 


estate than they have already received, except the dead’s part. 
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9, Discharge or Satisfaction of Legitim.—The right to claim (23) 
legitim» may be barred in either of two ways, which are usually 
distinguished as discharge and satisfaction. The distinction lies in 
this, that the former takes place before the father’s death; the 
latter at or after that event. 


Discharge may be operated by express or implied exclusion of a eee 


the claim (some conventional provision being substituted) in the Bel, 1898, 25 R 
uchanan, 
antenuptial marriage-contract of the parent, or by express surrender 1876, 3 R. 556 ; 


Breadalbane’ Ss 


by the child (capaa, adequately informed, and independently advised) ue oe = 
in its own marriage-contract or eee provided the appropriate Ti" Sier. 
words, ‘“‘legitim” or “bairn’s part” or “portion-natural,” or clear }°* 
equivalents be used. Legitim aoe a mother’s estate may be ex- Pate 
cluded by an antenuptial marriage-contract dated prior to 1881, 
when the right to legitim from the mother was first introduced. As 
the right of legitim is strongly founded in law, its renunciation is ae eae 
not to be inferred by implication ; neither by the child’s carrying 1892, 20 R. 51. 
on an employment by itself, nor by its marriage, nor even by its 
accepting a provision from the parent in the parent’s lifetime, 
unless the provision be expressly accepted in discharge of legitim. 
The acceptance of a provision under a father’s will as in full of Moon, 1909, 
legitim does not necessarily bar a claim for legitim by a child from 
its mother’s estate. Discharge of legitim generally, or of the claim 
of all the children in the parent’s lifetime, renders the division of 
the parent’s whole moveable succession bipartite, if there be a sur- 
viving spouse, or if there be none, puts the whole at the parent’s 
disposal as dead’s part. Renunciation or exclusion of legitim in the Lashley, sup. 
parent’s lifetime by one of several children has the same effect as 2B. Ap. 63. 
the child’s death in the parent’s lifetime, in favour of the other 
child or children whose claims are not excluded or renounced, and 
consequently the share of the renouncer divides amongst the rest. 
But a partial discharge of legitim by a child in respect of advances See s. 10. 
made to it by its parent may be a bargain between parent and 
child on account of the father’s general estate, and not on account of 
the legitim fund, and therefore in a question with the parent’s general Young, 1910, 
disponee or residuary legatee the advances will be set off against 
the child’s claim for legitim. A child does not by renunciation of its 
claim for legitim lose its right to the dead’s part if it have not also Campbell 
renounced its share in the parent’s executry. Renunciation of 

39 


Martin, M. 8167; 


Panmure, 1856, 
18 D. 703. 


M‘Call’s Tr., 
1901, 3 F. 1065 


Bell’s Trs., 1907, 
8.C. 872. 


Fisher, sup. 5 
Monteith, sap. ; 
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Trs., 1841, 3 D. 
357 ; Young’s 
Trs., 1910, 

S.C. 275. 


Ker, 1819, 
1 Bligh, 1. 


Pitman, [1911] 
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Naismith, 1899, 
AE D925 
Farquharson, 
1900, 2 F. 863. 


Pitman, sup. 


Harvey’s Trs., 
1862, 1 M. 345. 
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Tys., L901; 
4 ¥, 205. 
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legitim by all the children but the heir in heritage has not the 
effecting of converting the whole moveable succession into dead’s 
part; the entire legitim fund in that case falls to the heir if his 
claim to legitim be not also renounced or excluded. 

Satisfaction occurs when a child on the parent’s death accepts, 
or there is competently accepted on its behalf, either a conventional 
provision expressly in lieu of legitim or a share in a total settlement 
of its parent’s estate, the child or its guardian being well informed 
of the facts material to his election. This acceptance need not be 
formal, nor is any express discharge of legal rights necessary ; it is 
enough if the actings of the party show a clear intention to abide 
by the testamentary provision. The result, in the first case probably, 
in the second case certainly, is that the legitim or the share of 
legitim thus set free inures, not as in discharge to the other 
children but, to the father’s general moveable succession ; in other 
words to the executry or to the general disponee, residuary legatee, 
or heirs in mobilibus, on the footing either of a quid pro quo or of the 
succession being relieved of the burden laid on it by law, the rule 
of law being that where a deed or will professes to make a disposi- 
tion of property for the benefit of a person named in it, that person 
cannot accept a benefit under the instrument without at the same 
time conforming to all its provisions and renouncing every right 
inconsistent with them. But the election to take a conventional 
provision under a settlement, inter vives or testamentary, in lieu of 
the legal claim, excludes such claim only in so far as it is inconsistent 
with the settlement, not as regards property of the parent falling 
into intestacy. 

9A. Approbate and Reprobate.—This principle, which is iden- 
tical with the doctrine of election in English law, applies wherever 
a testator’s will (a) confers a benefit upon a person who, by some 
independent title, has a prior jus crediti (legal or conventional) to 
property (whether the testator’s or the legatee’s or a third party’s) 
which the will purports to dispose of, and () indicates expressly 
or by implication that the testamentary benefit is to he accepted in 
lieu or satisfaction of the prior jus crediti. The most familiar 
instances occur where a testamentary provision is given in satis- 
faction of terce, courtesy, jus relicte vel relicti, legitim, or debt, or 
where a testamentary provision and an ultra vires apportionment 
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detrimental to the beneficiary’s interest in the apportionable fund Pitman, sup. 
occur in the same will. It is immaterial whether or not the 
testator knew he had not power to dispose by the will of the 
subject of the prior jus crediti. 

In all such cases the creditor in the prior jus crediti is put to his 
election, i.¢., he must choose whether he will accept the testamen- 
tary provision or stand by his prior jus crediti. He cannot have 
both. He may take either he likes, but, whichever he may choose, 
he must forgo the other. 

9B. Forfeiture : Equitable Compensation.—If the creditor elect 
his prior jus crediti, ¢.g., legitim, the disposal of the rejected 
testamentary provision depends on its terms. If a condition of Macfarlane’s 
forfeiture be attached expressly or by implication, the creditor 9 81138. 
must forgo all interest in the rejected provision. It will go as Ross, 1896, 
the will directs, or if the will be silent on the point, the law 
assigns it as “equitable compensation” to those, usually the 
testator’s other legatees or his heirs at law, who suffer prejudice 
in consequence of the election of the jus crediti. If there be no ee 
condition of forfeiture express or implied the result is the same, Dixon, foe 
with this sole difference, that as soon as full compensation is 
obtained, what (if anything) remains of the rejected testamentary 
provision reverts to the rejector, because there is no longer any 
repugnancy between his prior jus creditt and the testator’s will. 
‘Thus a widow, claiming her legal rights, is debarred from also Gray’s Tre, 
claiming her conventional provisions, but only (unless these are” 
declared to be forfeited if she claim her legal rights) to the extent 
necessary to compensate out of those provisions the interests under 
the settlement prejudiced by her action. These interests being 
satisfied, she is entitled to revert to her conventional provisions. 

The extent of the forfeiture is sometimes matter of controversy. 
Where, for example, the will provides a sum to a child of the Dixon, sup. 


é 5 : , an Snody, 1883, 
testator in liferent and the fee to his children, in lieu of the child’s 10 R. 599. 


legitim, it depends on the terms used whether the child’s election 1900. SI 393” 
of legitim will forfeit the liferent only, or both the liferent and the 
fee. It is always a question of circumstances. 

The allocation of the equitable compensation is also sometimes 
a source of perplexity, where, for example, the election of the jus Reels Pa 
crediti forfeits an annuity payable from a fund provided to other 


S. 9 apud fin. 
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beneficiaries in liferent and their children in fee, the forfeited 
annuity was allocated term by term among the liferenters and 
fiars proportionally to the prejudice arising from the election. But 
this also is always a question of circumstances. 

As indicated above, the necessity of election does not extend to 
property which the will containing the rejected provision does not 
purport to carry. 

10. Collatio bonorum inter liberos: Set-off of Advances.— 
Legitim has no existence in the parent’s lifetime. It never comes 
into existence if there be no surviving child or if the right of the 
surviving child or children be wholly excluded or wholly discharged 
in the parent’s lifetime. Otherwise it arises at the parent’s death 
as a debt due to the surviving child or children entitled to claim (but 
not to the issue of predeceasers), and is payable out of the parent’s 
free moveable estate. The total amount is the same whether there 
be one child or more. An only child, though the parent’s heir in 
heritage, is creditor for the total amount. If there be more than 
one, each is creditor, at the parent’s death, for a several share of 
the total; the shares being equal unless all or any of the children 
have received advances from the parent which they are bound to 
collate ; but one of the children who is the parent’s heir in heritage 
is excluded from participation in legitim with the others unless on 
condition of collating the heritage with the other claimants. As. 
between several children claiming to share, advances must, unless 
the parent indicate intention to the contrary, be brought into 
computation with the legitim (but apparently without interest), 
with the result, not of increasing the total legitim debt, but of 
making the several shares of it unequal, in order to equalise 
the entire benefits received by the children respectively from the 
parent. Election by a child of a conventional provision in lieu 
of legitim extinguishes that child’s share of legitim for the benefit 
of the executry, and does not affect the shares of the other 
children, or give rise to any right or duty either on the part of 
the child whose claim is satisfied or of the other children to. 
collate. Advances made to a child in the parent’s lifetime to 
account of legitim fall to be set off against the child’s claim for 
legitim at the parent’s death, with the result of relieving the 
executry pro tanto of the total legitim debt. 
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But if the parent shall appear to have intended the advance 
as a preeypuum to the child, collation (which is based on presumed 
intention on the part of the parent for equality of benefit among 
the children entitled to participate in legitim) is excluded. This 
intention was formerly presumed from a clause that the child was 
to continue a bairn in the house. It is not enough for the parent I 
to enter in his books as “free gifts” what were really advances. 
But it may be proved that gift was actually meant, or that the 
payments were made in return for services done, or for education 
or aliment or apprentice-fee, none of which have to be collated ; or 
that the advances were loans which must be repaid to the general 
estate. A child is not bound to collate a heritable subject provided 
to him nor a mortis causd gift, because the legitim is not impaired by 
such provisions. This collation takes place only in questions among 
children who are entitled to the legitim. The surviving spouse is 
not bound to collate donations given by the predeceaser in order 
to increase the legitim; and, on the other part, the children are 
not obliged to collate with the surviving spouse or the heirs in 
mobilibus. 

10A. Discharge or Satisfaction of Jus Relictze vel Relicti.— 
The rules here are the same as in the case of legitim, with the 
exception, of course, of those which relate to collation, and with the 
important simplification that there can be only one claimant to the 
fund. Discharge or exclusion in the antenuptial contract of the 
spouses may be effectual though gratuitous; renunciation granted | 
during the marriage is reducible, if gratuitous, as a donation inter 
virum et uxorem. In all cases the surrender or exclusion should be 
couched in unmistakeable terms, or be plainly implied by the scope 
of the counter provision. The result is the same as if the spouse 
whose right is discharged or excluded stante matrimonio had pre- 
deceased the other. Satisfaction of this right by acceptance of 
a conventional provision involves the same principles and has 
analogous effects on the succession as satisfaction of legitim. 
The election should be deliberate, under separate legal advice, 
and totd re perspectd. 


11. Confirmation; its History.—As an heir in heritage had 
formerly to complete his title by entry, so an executor is not 
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vested in an active title to the moveable estate of the deceased 
without confirmation or possession; which therefore is called by 
some lawyers, though improperly, the aditio hereditatis im mobilibus. 
Moreover, prior to 1823, confirmation was requisite to vest in the 
heirs in mobilibus any transmissible right to the succession. But in 
that year an enactment was passed, which, as interpreted by the 
Court, operates vesting in them for all purposes by mere survivance. 

Confirmation is a sentence—formerly of the Commissary or 
Bishop’s Court, now of the Sheriff Court—empowering an executor, 
one or more, upon making inventory of the moveables pertaining 
to the deceased, to recover, possess, and administer them, either 
in behalf of themselves or of others interested therein. The bishop 
was in all confirmations entitled to the twentieth part of the move- 
ables, called the quot of the testament, which was anciently computed 
without deduction of debts. Quots were first prohibited during the 
Usurpation by 1641, c. 61, which Act was revived by 1661, ¢. 28. 
They were soon thereafter restored, with this restriction, that they 
should be paid out of the free gear, deductis debitis ; and now they 

re again prohibited, without prejudice to the dues of Court payable 

at confirmation. Certain compositions and fees which survived till 
1823 were then abclished. But various taxes, too numerous and 
complicated to be discussed in this work, are now levied on 
succession, whether heritable or moveable, testate or intestate. 
Testaments must be confirmed in the commissariot where the 
deceased had his domicile at his death. If he had no fixed 
domicile, or died domiciled furth of Scotland, the confirmation 
must be at Edinburgh, as the commune forum; but, if he went 
abroad with an intention to return, the sheriffdom within which 
he resided before he left Scotland is the only proper Court. Where 
a Scotsman dies having moveable property elsewhere in the United 
Kingdom, it may be embraced in the inventory, and the confirma- 
tion when sealed in the appropriate Court there has the force of 
probate, or of letters of administration ; and e converso. 

12, Form of Confirmation.—Confirmation used to proceed upon 
an edict which was affixed on the door of the parish church where 
the deceased dwelt, and served to intimate to all concerned the day 
of confirmation, which had to be nine days at least after publishing 
the edict. It is now obtained on petition to the Sheriff Court. 
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In a competition for the office of executor, the sheriff prefers, primo 
loco, the person named to it by the deceased himself, whose nomina- Martin, 1892, 
tion he ratifies or confirms, on an inventory being sworn to with- Msciarty 1902, 
out any previous decerniture: this is called the confirmation of 
a testament-testamentar. An executor nominate has the whole 
powers, privileges, and immunities, and is subject to all the limita- 63-4 V. ¢. 55, 
tions and restrictions of gratuitous trustees; and, failing effectual OMe ee 
nomination, testamentary trustees, ital assumed, or by the 
Court appointed, or any general disponee or universal legatary or 
residuary legatee, shall be held to be executor nominate. In x, crawford, 
default of an executor named by the deceased, representatives of 1807, 24 R39; 
universal disponees who have died unconfirmed are, by the present Lia Fi 2 
practice, preferred ; after them the next of kin, then the relict NAS 1878, 
and the parties favoured by the Intestate Moveable Succession Campbell, 1892, 
Act, 1855, and the Married Women’s Property Act, 1881, Co ell 1895, 
then creditors, then special legatees, and lastly the Procurator- ?¢&:0) iit 
Fiscal of Court or a judicial factor. All these must be decerned *@ °° 
executors by a sentence called a decree-dative ; and, if afterwards 
they incline to confirm, the sheriff authorises them to administer, 
upon their making inventory, and giving security to make the 
subject thereof furthcoming to all having interest ; which is called 
the confirmation of a testament-dative. Persons in non-age may be 
confirmed, either without or along with their guardians ; and wives 
either with or without the consent of their husbands. 

-13. Confirmation must be upon Inventory.—Executors were by (33) 
our ancient practice obliged to confirm the whole moveable estate 
of the deceased, and for that end it behoved them to give up the Gr. p. 348 2); 
inventory on oath; and if any new subject came afterwards to Pract. ue 
their knowledge, they were allowed to add it to the principal 
testament. Later the commissaries had to admit whatever inven- Brodies, M. 3911 
tories were offered. And now, with an exception noticed in next 
paragraph, the whole moveable estate known at the time must be 
entered in the inventory which is embodied in or appended to the Been 
confirmation ; but an eik may afterwards be given in if omissions 63-4 V.c. 55, s. 5 
are discovered. Where no person applied: for the office, the bishop, 
that he might be secured of his quot, could by our former practice 
charge all having interest to confirm upon general letters of 


horning ; and if there was no appearance, he preferred to the office 
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his own procurator-fiscal, who was thereby entitled to the whole 
dead’s part, till one having an interest claimed the office, who was, 
1690, c. 26. of course, decerned executor-surrogate—z.e., executor in his room ; 
but all charges to confirm are now prohibited, except at the suit 
of the widow, children, or others having interest, and charges at 
Smith, 1880, their instance are also obsolete. But they, having a claim against 
the estate, may call the executors to account for omissa. 

(34) 14, Executor-Creditor.—A creditor whose debtor’s testament is 
already confirmed may sue the executor, who holds the office for 
all concerned, to make payment of his debt. Where there is no 
confirmation, he himself may apply for the office, and confirm as 


executor-creditor, which entitles him to sue for and receive the 
smith’s Trs, Subject confirmed for his own payment. And where one applies 


1862, 24 D. 1142; : 3 ‘ 
es 1840, for a confirmation as executor-creditor, every co-creditor may apply 
| aos SED ree to be conjoined with him in the office.- As this kind of confirma- 
H) 98,8. 4. tiou is simply a form of diligence, creditors are exempted from the 
| necessity of confirming more than the amount of their debts. 
| (35) 15. Creditor with Illiquid Claim.—A creditor whose debt has 
"Davidson, 1867, not been constituted or his claim not closed by decree during the 
| ta life of his debtor, has no title to demand directly the office of 
| executor gud creditor; but he may charge the next of kin who 
stands off to confirm, who must either renounce within twenty 
. days after the charge, or be liable for the debt; and if the next 
iH) of kin renounces, the pursuer may constitute his debt, and obtain 
1695, ¢. 41. a decree cognitionis causi against the heereuiitas jacens of the move- 
ables, upon which he may confirm, as executor-creditor to the 
deceased. 
| Creditor to the Next of Kin.—Where one is creditor, not to 
the deceased, but to the next of kin, who stands off from confirm- 


ing, he may, by the same statute, affect the moveables of the 
deceased, either by requiring the procurator-fiscal to confirm and 
assign to him, or by obtaining himself decerned executor-dative to the 

deceased, as if he were creditor to him and not to his next of kin. 
(36, 37) 16. Confirmation ad omissa vel male appretiata,— Where an 
Bticingon, UA executor has either omitted to give up any of the etfects belonging 
anes to the deceased in inventory, or has estimatéd them below their just 
value, there is place for a new confirmation ad omissa vel male 
appretiata, at the suit of any having interest. The estimate put 
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on the executry goods by the deceased himself, however low, must 
stand good as to the dead’s part, over which he has full power. 

In this confirmation the executor in the principal testament must 

be cited, because it has the effect to exclude him from a part of the 
administration to which his office entitles him; and, if it appears 

that he has not omitted or undervalued any subject dolose, the 
Sheriff, in place of naming a new executor, will ordain the sub- 

jects omitted, or the difference between the estimations in the 
principal testament and the true values, to be added thereto ; but, Robertson, 
if dole shall be presumed, the whole subject of the testament ad assets 
omissa vel male appretiata will be carried to him who confirms it, 

to the exclusion of the executor in the principal testament. 

17. Failure of Executors by Death (Confirmation ad non executa). (38) 
—HExecutry, being an office, is not’ descendible to heirs; where, 
therefore, there is but one executor, the office dies with himself; if 
there are two or more it accrues to the survivors. Where all the 
executors, being only trustees and not personally interested in the 
succession, as is usually the case with executors-nominate, happen 
to.die while any part of the testament remains not executed—i.e., 
before they have obtained possession, payment, decree, or new 
security for the debts in their own name—an executor might, by 
our former. practice, have been, and may still be, named ad non 
executa. But now, for nearly two centuries, confirmations ad non Bells, M. 9250; 

. Mitchell, M. 3900. 
executa, where the testament is dative, have been obsolete; for 
wherever a testament is confirmed for the executor’s own behoof— 

e.g., by the next of kin, or by an executor-creditor for his own pay- 
ment—such confirmation is adjudged to have the effect of an 
assignation or procuratory in rem swam, whereby the full right of 

the subjects confirmed, and, consequently, that of execution, is 
transmitted to the representatives of the persons confirming. And 

now where any sole or last surviving executor nominate—the same 

rule applies to a testamentary trustee—has died with Scots funds 63-4 V. 55, 
standing or invested in his name as executor, confirmation by his” ~ 
executors nominate is available to them, if they choose, for recover- 

ing such funds and for transferring them to proper administrators 

or to the beneficiary. Except in this way there is no transmission 

to representatives of executors ; and confirmation ad non ewecuta to 


estate unuplifted or untransferred is still open. 


Sup. s. 11. 


4 Geo. IV. c. 98, 
so 


1690, c. 26. 


Gordon, 
M. 14384. 
Maewhirter, 
M. 14395. 


(30) 


Murray’s Exrs., 
odUO. 


4 Geo. IV. c. 98, 
ss. 3, 4 


) Ke 


(39) 
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18. Confirmation not required for Vesting.—The legitim and 
relict’s share, because they are rights arising ex lege in consequence 
of the so-called communion of goods, and of the natural obligation 
upon fathers to give a certain portion of their estates to their issue, 
operate ipso jure, upon the father’s death, in favour of the relict 
and children ; and consequently pass from them, though they should 
die before confirmation, to their heirs in mobilibus. The same is 
now true of the dead’s part, which falls to the children or other 
next of kin in the way of succession. Before 1823 it remained, if 
they should die before confirming, im bonis of the first deceased ; 
and so did not descend to their next of kin, but might be confirmed 
by the person who at the time of confirmation was the next of kin 
to the first deceased. Nevertheless, special assignations, though 
neither intimated nor made public during the life of the granter, 
carried and carry to the assignee the full right of the subjects 
assigned, without confirmation. Special legacies are really assigna- 
tions, and so fall under this statute. The next of kin, by the bare 
possession of the ipsa corpora of moveables, before 1823 acquired, 
and now without possession acquires, the property thereof without 
confirmation, and trausmits it to his executors. 

19. Partial Confirmation.—The confirmation of any one subject 
by the next of kin, as it proved his right of blood, was formerly 
adjudged to carry the whole executry out of the testament of the 
deceased, even what was omitted, and to transmit all to his own 
executors ; but now only an executor-creditor can get a partial 
confirmation. The confirmation of a stranger who was executor- 
nominate, as it was merely a trust for the next of kin, had even 
before 1823 the effect of establishing the right of the next of kin to 
the subjects confirmed in the same manner as if himself had con- 
firmed them. 

Licence to pursue before Confirmation (now obsolete). — An 
executor decerned, who was not willing to put himself to the 
expense of confirming doubtful debts, might formerly, even before 
confirmation, sue the debtors of the deceased, if he got a licence 
from the commissary for that purpose; but such licences, being 
intended only for saving expense where there was a danger of 
getting nothing, were granted eacludendo sententiam ; and, therefore, 
if the executor should, before confirmation, take decree for the debt, 
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the decree was null. Diligence used by an executor upon a licence Jackson, 

fell if he should die before confirmation, since the licence was mer ely as 

a personal permission, which died with the person licenced. But 

these licences fell into disuse, since it was decided that an extract 

of the decree-dative, a disposition omnium bonorum, a nomination of Disbrow, 1852, 

executors, and even a foreign title to administer, had the same ees 

effect. And payment, though it may be sued for before, cannot be Bones, 1866, 

enforced till after, confirmation. 1883, 10 Rilo. 
20. Co-Executors.— Where there are two or more executors, (40) 

they hold the office pro indiviso, or as one person: all of them 1. Lag. m.14689 

should therefore concur in suing the debtors of the deceased ; and 

if some of them should refuse to concur, and thereby bring matters 

to a standstill, they may probably be excluded from the office at 

the suit of the co-executors or their consent dispensed with ; but vorrance, 1841, 

it has been held that, like trustees, they may act by a majority. Wickouse 1886, 

If there are more executors-dative than one, their powers accrue to Isat, UR. Geats 

the survivors or survivor, and while more than two survive a 

majority is a quorum, and each is liable only for his own acts and 63-4 v. ¢. 55, s. 4 

intromissions. After a debt comes to be established in their person 

by decree, each executor beneficially interested may, by himself, 

sue for his particular share thereof; and the debtor may safely sempie, M. 2739, 

; 14688 ; M‘Target, 

make payment to him of such share. Yet a debtor to the executry 1829, 78. 591. 

ought not to make payment of any part of his debt to an executor- 

creditor without concurrence of, or intimation to, the other 

executors; because the right of an executor-creditor depends Inglis, M. 14690. 

entirely on the lawfulness of his debt, which the co-executors have 

an interest to inquire into before payment. As all the co-executors 

have an equal right in debts due to the deceased, they are liable 

only pro raté in debts due by him, unless it shall appear that he Salmon, 

who is sued has by himself intermeddled with as much of the 


executry effects as the debt sued for amounts to. 


21. Liability for Debts, Diligence, and Interest. — Executry, (41) 
though it be sometimes said to carry a certain degree of repre- Forman, 1853, 
oD. obs, 


sentation of the deceased, is properly an office; executors, there- 
fore, are not subjected to the debts due by the deceased beyond 
the value of the inventory ; but, at the same time, they are liable 
in diligence for making the inventory effectual to all having 
interest. A decree and registered horning or charge is held to 


A.S. 14 Nov. 
1679. 


Cs. Caithness, 
M. 534. 


Thomson’s 
Creds., M. 534. 


B. Pr. 1900; 
Howat’s Trs., 
1838, 16 S. at 
p. 627; Kirk- 
patrick, 1878, 
HLL. 4. 


See swp. p. 596. 


Inf. 3, 10a, 14. 
(42) 
Gordon, M. 3894 ; 
Birnie, 1891, 

19 R. 334. 


Jamieson, 1872, 
10 M. 399. 


(43) 


M‘Gaan, 1883, 
11 R. 249. 
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be sufficient diligence against debtors. An executor-creditor who 
confirms more than his debt amounts to is liable in diligence for 
what he confirms. It was at one time held that executors were 
not liable in interest, even upon such bonds recovered by them as 
carried interest to the deceased, because their office obliged them 
to retain the sums they had made effectual, in order to a distribu- 
tion thereof among all having interest; and that, on the same 
principle, though an executor should put out the executry money, 
after it was in his hands, at interest, he was not liable in interest ; 
for as by his office he ought to have retained the moneys, he lent 
on his own risk, and consequently was entitled to the whole profits. 
But the rule now observed is that, in questions both with creditors 
and with beneficiaries, he is liable for interest which has accrued 
after the death, unless in the latter case he can show that he had 
reaped none. A year is allowed him to ingather outstanding 
debts ; thereafter he is chargeable with legal interest, unless he can 
show cause to the contrary. By lending at his own risk, or using 
the funds in his business, he comes under the same liability as a 
trustee in similar circumstances. 

22. Executors as Trustees.—Since executors are trustees for 
all who have interest in the executry, they cannot, even after the 
debts due to the deceased are established in their own person, 
assign them to the damage of those concerned ; nor can the effects 
of the deceased fall under the executor’s escheat farther than the 
executor’s proper interest reaches. On the same ground, the 
creditors of the deceased may affect by diligence not only the 
original subjects confirmed in the testament, but even bonds taken 
payable to the executor himself, if they were granted as the value 
of executry goods; and hence, also, an executor must communi- 
cate to all having interest in the executry the benefit of the eases 
got in transacting the debts acquired by him after confirmation, 
from which period he became their common trustee. 

23, Order in payment of Creditors.—As there was no method 
to come at the knowledge of all the personal creditors of a person 
deceased, executors might, till the middle of the seventeenth 
century, have paid primo venientito that creditor who first 
obtained a sentence. Being judicial trustees, they could not, and 
cannot where there is any reasonable doubt, pay any debt without 
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the authority of a sentence, except those called privileged, which 

always were, and still continue, preferable to every other debt. 

Under that name are comprehended medicines furnished to the wai, wu. A854 : 
deceased on deathbed, physician’s fees during that period, funeral i885, 1S 129, 
charges, which include whatever is necessary for the decent per- 

formance of the funeral, and the rent of his house, and his domestic 

and farm servants’ wages, for the year or term current at his 

death. The executor might by our former law have also retained adic, ot. 967. 
the executry effects for the payment of his own debts, even though 

he had obtained no warrant from the commissary to retain, and it Elder, 1859, 
is still doubtful whether this right is affected by the Act oho uae 
Sederunt referred to below. And he could have paid the debts J. Curryhill, 
which were acknowledged by the deceased himself in his testament 

without sentence, if, before payment, he was not interpelled by 

another creditor. But by Act S., 28 Feb. 1662, all creditors who 

either obtain themselves confirmed, or who cite the executor 2B.c. 81. 
already confirmed, within six months after their debtor’s death, are 

preferred, pari passu, with those who have done more timely dili- 

gence. Since which Act, no executor can either retain for his own sea quere, 
debt, or pay a testamentary debt, so as to exclude any creditor, who sith, bs, 
shall use diligence within the six months, from the benefit of the 
part passu preference ; neither can a decree for payment of debt be Bee oe 
obtained in that period against an executor ; because, till that term ce: 16, 18. 

be elapsed, it cannot be known how many creditors may be entitled 

to the fund in his hands. If no diligence be used within six MES M, 3869. 
months, the executor may, as at first, retain for his own debt, and Oct. Ca. 217. 
pay the residue primo venienti ; but if, before actual payment upon 

a decree, another creditor should interpel him by a citation, the 

executor must call both in an action of multiplepoinding, that the 

last may have an opportunity of objecting to the other's ground of 

debt or diligence. And he can make no payment, even on decree, Duff, M. 3869. 
without bringing into the field the testamentary creditors ; because 

he is interpelled as to these by the testament, which is his own 

title. In a competition between diligence used after the six Gray, M. 3140, 


Robert 
months, the preference was formerly governed by the priority of Ap, 483: : Fe: 
the citations. But this was set right by the House of Lords, ba ie 6 662; 
and the first citation founds no preference by itself. The bene- 


ficiaries are to be paid only after all debts are satisfied, according to 
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Globe Ins.Co, the preferences of the creditors, or provided for; but an executor 


1850, 7 B. Ap. : ; : 
296; Stewart's has no fiduciary relation to the creditors. 


33 73" Of Creditors of Heirs in Mobilibus.—Such creditors of the 
Mitchell, 1905, ae Sines : ? 
8 F. 198. deceased as have used diligence within a year after their debtor’s 
death are preferable on the subject of his testament to the creditors 
of his next of kin where there has been no confirmation ; but after 
that period these postponed creditors have access to it in terms 
2 B.C. 89. of the Act 1695, c.. 41. When confirmation has taken place, the 
preference exists at common law without limit of time, since the 
executors are then trustees for the ancestor’s creditors. 
(47) 24. Exoneration of Executors.—Executors who wanted to be 
St. 3,8, 75. discharged of their trust, and to have their accounts settled, insisted, 
by the old practice, for decrees of exoneration before the commis- 
saries, which contained a particular inventory of the funds belonging 
to the deceased, and how they were applied. But this action is 
now disused; and executors, when they are sued by creditors 
before the judge competent, are admitted to plead, by way of ~ 
M'Mahon, 1900, exception, that the inventory is exhausted by lawful payments. If 
there are any debts due to the deceased which the executor has not 
been able to recover from the debtors, he will be exonerated as to 
these, by producing to the Court decrees and registered hornings, 
Johnston’s Exr., and by granting assignations thereof to the creditors on the executry, 


¢ 8.C. 3 

ee according to their several preferences, that they may sue for payment 
in their own names. 

38-9 Vc. dd 24A. Small Estates Acts.— Under certain modern statutes there 

Ges is a simple mode of getting confirmation to estates—testate or 


ae o. 62, ’intestate—of no greater value than £300. Application is made to 

€. 55, S. 9. the sheriff clerk—or commissary clerk—who fills up an inventory, 
takes the applicant’s oath thereto, gets caution if necessary, and 
grants confirmation for a small fee. Or an officer of Inland Revenue 
takes charge and, if satisfied, transmits the papers to the clerk to 
expede confirmation. No duty is payable if the estate is worth no 
more than £100; and a duty of thirty shillings only if it be of 
greater value. If it turns out to be of greater value than £300 
the ordinary duties are payable without deduction of this sum. 

56-7 V. Loe Under the Industrial and Provident Societies Acts, small sums 

en. are passed to nominees and on intestacy by committees without 
official interference. 
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25. Vitious Intromission.—The only passive title in moveables (49, 53, 56) 
is vitious intromission, which may be defined as an unwarrantable 
intermeddling with the moveable estate of a person deceased with- 
out the order of law, involving unlimited liability for his debts. 

This is not confined, as the passive titles in heritages are, to the ee 
persons interested in the succession, but strikes against all intro- erent aD. 
mitters ; because even strangers, when attending on dying persons, 

have frequent opportunities of intermeddling with moveables, which 

are more easily abstracted than heritage. The bare intermeddling 

infers this passive title, subject to the defences stated in next Archibald, 
paragraph, though the thing intermeddled with should not be 

applied to any use by the intromitter. Where an executor con- 

firmed intermeddles with more than he has confirmed, he incurs sup.s. 13. 
a passive title; fraud being, in the common case, presumed from Drummond, 
his not giving up in inventory the full subjects intermeddled with. 

Vitious intromission is presumed in the special case where the 

heir is a minor, and the repositories of a dying person are not A.S.23 Feb. 1692 
sealed up, as soon as he becomes incapable of sense, by his nearest 
relations. Or, if he dies in a house not his own, they must be 

sealed by the master of such house, and the keys delivered to the 

judge ordinary, to be kept by him for the benefit of all having 
interest. 

26. When Excluded.—The passive title of vitious intromission (51-53) 
takes no place—(1) Where the subject intermeddled with was 
truly no part of the estate of the deceased, or ceased to be such 
before the intromission—e.g., where the goods of one who died at 
the horn are vested in a donatary, or where there is an executor 
confirmed. For in these cases the intromitter is only accountable 
to the donatary or executor, whose goods they are by the declarator 
or confirmation. By special statute the confirmation of an executor- 1696, c. 20. 
creditor, because it is no more than a step of diligence, does not 
screen a third party intermeddling from the passive title, unless 
he claims under the creditor’ confirmed; but, though he should Montgomerie, 
derive no right from the creditor, he seems to be secured by the ~ a 
last words of the Act, if his intromission has been with the special 
subject confirmed. (2) It is excluded by any probable title, or adam, , 1854, 
by any circumstance that takes off the presumption of fraud— 

e.g., by a general disposition of moveables, though that is of itself Scot, M. 9857. 


624 OF ADMINISTRATION OF MOVEABLE SUCCESSION  [B. II. 


Greig, 1908, an incompetent right without confirmation; or by the title of 

i sale, though the subject sold had truly belonged to the deceased 

Stark, M. 9830. and not to the seller; or by the small value of the thing inter- 
meddled with. In consequence of this rule, necessary intromission, 
or custodiw causd, by the wife or children, who only continue the 
possession of the deceased in order to preserve his goods for the 
benefit of all concerned, infers no passive title. 

(52, 54, 55) 27. Purged by Confirmation.—Upon the same principle, an intro- 
mitter, by confirming himself executor, not being an executor- 

Barbour, 184, creditor, and thereby subjecting himself to account, before action 

is be brought against him on the passive titles, purges or takes off 

Drummond, the _vitiosity of his prior intromission. And where the intromitter 

is one who is interested in the succession—e.g., a relict or next of 
kin—his confirmation at any time within a year from the death of 
the deceased will exclude the passive title, notwithstanding a prior 

Hyonch, Hame, citation. As this passive title was intended only for the security 
of creditors, it may be waived by them, and it cannot be sued 
upon by legatees or other beneficiaries; and since it arises ex 
delicto, it cannot be pleaded against the heir of the intromitter 

Penman, who is therefore only lable in so far as he is lweratus. But it 

Simpson, 1854, may be pleaded by way of exception to a claim raised by the 
intromitter’s heirs or assignees. 

Wilson, 1866, Vitious Intromitters have Relief against each other.—As in 
delicts any one of many delinquents may be subjected to the whole 
punishment, so any one of many intromitters may be sued in 
solidum for the pursuer’s debt, without calling the rest; but the 
intromitter who pays has an action of relief against the others 
for their share of it; for as all the penalties of vitious intro- 
mission are introduced solely in favour of creditors, he must, in 
a question with third parties, be considered as having done no 


wrong to them, and more especially in a question with those who 
Chalmers, are his fellow-intromitters. If the intromitters are sued jointly,. 

they are liable not pro raté of their several intromissions but 

pro virilt. | 
ares 28. eS peta Heir and Executor.—The whule of a debtor’s 
19 D. 1099. estate is subjected to the payment of his debts ; and, therefore, 


both his heirs and executors are liable for them in a question 
with creditors; but, as succession is by law divided into the. 
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heritable and moveable estate, each of these ought, in a question 
between the several successors, to bear the burdens which naturally 
affect it. Action of relief is accordingly given to the heir who has 1503, c. 76. 


: Fraser, 5 Pat. 

paid a moveable debt, against the executor ; and, though the statute a ee 
bi) 

enacts nothing concerning a relief to the EE ooneat against the heir Rossborenaiia 


for heritable debts, practice has, ea paritate rationis, extended it to UR Ue 


that case. In each case, of course, the relief exigible is limited to Renton, 1851, 


the value of the respective parts of the estate. This relief is not! 

cut off by the deceased’s having disponed either his land-estate or 

his moveables with the burden of his whole debts ; for such burden 

is not to be construed as an alteration of the legal succession, but Campveu, 
merely as a farther security to creditors; unless the contrary shall = 
be presumed from the special style of the disposition. And the 


intention of the deceased to shift the burden of a debt or debts from Macleod’ ‘3 Trs., 


, 9 M. 903; 
one representative to another must, in order to be effectual, be Duntean, 188s, 
n or by plain inference Bell’s Tr., 1884, 
proved by express direction or by plain 3e. Gl 
TIT. X.—OF LAST HEIRS AND BASTARDS M‘Laren, Wills 
Fraser, Parent 
z s 2 and Child. 
1, Ultimus Heres.—By our ancient practice, feudal grants taken Ae » Sar tae 
By ? 


to the vassal and to a special order of heirs, without settling the Dink! ae 
last termination upon heirs whatsoever, returned to the superior 
upon failure of the special heirs therein contained; but, now 
that feus are become patrimonial rights, the superior is by the 
general opinion held to be permanently divested by such grant, 
and the right descends to the vassal’s heirs-at-law. And even 
where a vassal dies without leaving any heir who can prove the 
remotest propinquity to him, it is not the superior, as the old law 
stood, but the King, who succeeds as last heir both in the heritable Beg 1 
and moveable estate of the deceased, in consequence of the rule a Lisv2i 
Quod nullius est cedit domino Regi. 

2. In Crown and Base Feus.—If the lands to which the King —@,4) 
succeeds be holden immediately of himself, the property is consoli- 
dated with the superiority, as if resignation had been made in the 
Sovereign’s hands. If they are holden of a subject, the King, who Crawfurd, 
cannot be vassal to his own subject, names a donatary, who, to 
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complete his title, must obtain decree of declarator, in which a 
general citation against all and sundry is sufficient. Thereafter he 
was formerly presented to the superior, by letters of presentation 
from the King under the quarter-seal, in which the superior was 
charged to enter the donatary to the lands, with all the rights 
competent to the former vassal. And now he may complete his 
title by simply recording the decree. The whole estate of the 
deceased is in this case subjected to his debts, and to the 
widow’s legal provisions, and may therefore be affected either by 
the adjudication or confirmation of creditors, according to the nature 
of the right. But in the carrying on of such diligence the Lord 
Advocate on behalf of the Officers of State and also the donatary 
must be cited as parties. Neither the King nor his donatary is 
liahle beyond the value of the succession. A person who had 
no heir to succeed to him could not alien his heritage in lecto, 
under the law which obtained prior to 1871, to the prejudice 
of the King, who was entitled to set aside such deed in the 
character of wltimus heres. 

3. On Bastardy.—A bastard can have no legal heirs except 
those of his own body ; since there is no succession but by the 
father, and a bastard has no certain father; and the mother is 
not recognised as a relative in this respect. The King therefore 
succeeds to him, failing his lawful issue, as last heir, though not 
under a destination to his “heirs.” Though the bastard, as 
absolute proprietor of his own estate, could dispose of his heritage 
in liege poustie, and of his moveables by any deed inter vivos, yet 
he was before 1836, if domiciled in Scotland, disabled, ea defectu 
natalium, from bequeathing by testament, without letters of legitima- 
tion from the Sovereign. If the bastard had lawful children, he 
might even before that date test without such letters, and name 
tutors and curators to his issue, for in such case the King could 
have no interest to object, the bastard’s children being his lawful 
heirs. Letters of legitimation (now never issued), let their causes 
be ever so strong, could not enable the bastard to succeed to his 
natural father to the exclusion of lawful heirs; for the King could 
not by any) prerogative cut off the private right of third parties. 
[Ee a might by a special clause in letters of legitimation renounce 
his right to the bastard’s succession, failing his descendants, in 
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favour of him who would have been the bastard’s heir had he been 
born in lawful marriage, seeing such renunciation encroached upon 
no right competent to any third party. And now bastards have 6 wit. 1v.c. 2 
the same powers as other persons of disposing of their heritable 312 Vc 101, 8.2 
and moveable estate by testament. 

4. Impediments to Succession.—The legal rights of succession, (8, 9) 
being founded in marriage, can be claimed only by those who are 
born in lawful marriage; the issue, therefore, of an unlawful 
marriage are incapable of succession. Marriage entered into after 
divorce for adultery, between the persons guilty, is declared unlaw- 1600, c. 20; sup. 
ful, and their issue incapable of succeeding. A bastard is not only ee 
excluded (1) from his father’s succession, because law knows no 
father who is not marked out by marriage; and (2) from all 
heritable succession, whether by the father or mother, because he 
could not be pronounced lawful heir by the inquest, in terms of 
the old brieve ; but also (3) from the moveable succession of his 
mother, for though the mother be known the bastard is not her 
lawful child, and legitimacy is implied in all succession deferred by 
law, and if a bastard might be decerned executor as next of kin 
to his mother, he would, by consequence, be entitled to an equal 
share of her moveable succession with any of her lawful children. 
A bastard, though he cannot succeed jure sanguinis, may succeed 
by destination, where he is specially called to the succession by an 
entail or testament. 

5, Obsolete Impediments.—Certain persons, though born in (9, 10) 
lawful marriage, were formerly declared incapable of succession 
by statute. The director of the chancery was prohibited to issue 1609, c. 4. 
precepts on retours in favour of persons excommunicated; and 
subject-superiors were left at liberty to refuse brieves and precepts 
of clare constat in their favour ; but these penalties are now taken 1690, c. 28, ae 
off. Aliens were, from their allegiance to a foreign prince, incapable ee se. 65 66 ; 
of succeeding in feudal rights without naturalisation ; but this dis- 
ability has also been removed. That part of the statutes which 33 V.c. 4,s.2. 
supposes them also incapable of moveable succession, though it 
obtains at this day in some other countries, is not in force with 
us. Children born in a foreign state, whose fathers were natural- co _ 24; 
born subjects and not attainted, are declared natural-born subjects. 
Persons educated in or professing the Popish religion, if they should 
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neglect upon their attaining the age of fifteen to renounce its 
doctrines by signed declaration, could not formerly succeed in 
heritage, but had to give place to the next Protestant heir, who, 
on obtaining decree of declarator, held the estate irredeemably 
if the Popish heir did not within ten years after incurring the 
irritancy sign the formula prescribed by the statute ; but this 
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TIT. XA.—OF TRUSTS 


1. Definition and Divisions.—A large part of the business of 
this country is done, and a large part of the property in this 
country is held, by trustees. The doctrine of trust may be traced 
back here, and probably also in England, to the Roman law of 
fideicommissa; and it is useless to attempt to range a relation 
which the Roman jurists admitted to be anomalous, under any 
combination of the ordinary contracts. Thus, a trust is not am 
amalgam of deposit and mandate, as has been suggested, for a 
’ depositary may not, while a trustee or mandatary must, deal with 
the thing in question. 

A trust is an interest created by the conveyance of property, 
made or assumed to be made, by one party (the truster) to another 
(the trustee) in order that the latter may carry out the directions, 
express or implied, of the former respecting its management and 
disposal. 

The alternatives here point to the distinctions between direct 
and constructive trusts, and between express and implied (and result- 
img) trusts, which will be noticed in the sequel. Meanwhile, the 
simpler and common case of a direct conveyance for specified 
purposes is to be dealt with. There is no essential distinction 
between a private and a public trust. And the only important 
divisions which have to be pointed out in this place are those 
which separate trusts that do not, and trusts that do, denude the 
truster and his heirs of all interest in the legal estate; and those 
which distinguish between gratuitous and non-gratuitous trusts. 

2. Legal and Equitable Estates; Radical Right.—That which 
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is carried to trustees by the conveyance is conveniently described 
by an English law term as the legal estate—a fee limited by the 
trust purposes as inherent conditions. The beneficiaries—the 
persons for whose benefit these trust purposes are conceived— 
have what is known, by copying again the English nomenclature, 
as the equitable estate—a jus crediti in the wider sense, involving 
not only a right to call on the trustees in certain circumstances 
to denude, but also a jus im re or jus ad rem, according as the 
beneficiaries have a right ex facie of the trustees’ title to demand 
specific conveyance, or have no such right. 

As a rule the only persons who under a deed of trust have an 
interest in the estate are the trustees and the beneficiaries ; and 
this is invariably the case in testamentary trusts, which come into 
effect only on the truster’s death. Where, however, a trust is 
created inter vivos for administration—especially for behoof of the 
truster’s creditors and for payment of his debts, whether by bank- 
ruptcy process or by private deed—the truster or bankrupt is 
denuded not of his whole interest but only of so much as is 
necessary to effect the purposes in view. The trust is, therefore, 
only a burden on his fee—a real security imposed on his radical 
right or title. 

In virtue of this radical or reversionary right, the truster can, mMitan, 1834, 
subject to the burden, (which may, however, and often does, deprive Fries 68 
the right of all value), deal with his estate as he chooses. He may ode 
entail it, if it consists of corporeal heritage; he may settle it by 1844,6D. 771. 
mortis causd deed or marriage-contract; he may vote on it in 
elections; he may demand a reconveyance; he may sell it or 
charge it with debt. His heir, if he desires an active title, must 
serve or confirm. His creditors may adjudge it either before Coe eh if 
or after his death. Anterior creditors are entitled to rely on the Oy a aoe 
trust ; posterior creditors may attach the reversion, if any exists. Gilmour, 1873 3, 
It may happen, however, that he has disposed of the reversion, 
and that neither he nor his heirs, nor his creditors who have no 
right under the trust, can do any of these things. This occurs 
where the residuary interest is surrendered by a delivered irrevocable Tambull, 325, 
conveyance of it to beneficiaries, followed by possession—e.g., to Smitton, 1839, 
members of the truster’s family. 

The trustee has, meanwhile, all the powers of management 
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and disposal that are conferred on him by the deed or by law in 
furtherance of the trust purposes. If the trust and its purposes 
Sup.2,8,11. be latent—e.g., if the conveyance be an ea facie absolute disposi- 
tion, accompanied or not with a separate back-bond or back-letter, 


Royal Bank, and the disposition be recorded—the disponer retains no radical 

1853,1 Macq. : : : 

358: Baillie, right or title, but only an interest or personal claim to compel the 

1884, 12 R.199; : 

Pek disponee to denude, after all the debts contracted by the disponer, 
,14R. 


ae ue a Brae, whether before or after the date of the disposition, have been satis- 
fied. The disponee, till thus ousted, has all the rights and liabilities 
of an absolute owner in a question with the superior or the public. 
3. Gratuitous or Non-Gratuitous Trusts.—Down to the year 
1884 an important distinction was drawn between these two sorts 
30-1 V.c.97,s.1. of trusts. Gratuitous trustees—meaning those who were not 
entitled as such to remuneration for their services in addition to 
245V.c.81; any benefit they might be entitled to under the trust, or who held 


26-7 V. c. 115; 


30-1V.c.97; the office ex officio—were alone furnished with certain statutory 
Mackenzie, 1872, 


10 M. 749. powers by the Trusts Acts of 1861, 1863, and 1867. But the 
47-8V.c.63. Trusts Act of 1884 bears that in the construction of all the four 
Molleson, 1886, statutes “ trustee” and “trust” shall be construed in the amplest 


Roya : : eee : 

Bank, 1893, "sense, and in such a way as to include judicial factors and their 
- 741 ; tds : : ‘ 

Clark's Tr. 1908, factories in the widest acceptation of the terms. So that practically 

the only fiduciary persons who do not fall under these Acts are 


bankruptcy trustees who are appointed by the Courts and governed 


Inf. 4, 1s. by the Bankruptcy Acts alone, and trustees who receive legacies on 
Baise \ | condition of taking office. In what follows these are in most part 
ignored. 


4. Proof of Trust.—In mortis causd deeds, the fact that there 
is a trust, and the purposes thereof, are invariably disclosed per 
expressum. But in many transactions inter vivos the intention to 
create a trust—assuming it to exist—does not so appear. The 

1696, ©. 25. rule then is that it can only be instructed by the writ or oath of 


Bee saya. the alleged trustee. This rule does not apply to the indorsation 


21; Middleton, i . : : 
Hes ey of bills and notes, nor otherwise than in questions between the 


Hastie, 1886, ] ‘ 1 i 
Hastie, I alleged truster and trustee and their representatives. It bars a 


proof at large at the instance of the truster or his representatives, 


Anderson, 1906, not of the trustee and his representatives. It yields to a relevant 
It is out of place where 


the whole transaction has taken place validly without the use of 


averment of fraud, or of negotiorum gestio. 
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writing. It is often important to distinguish in this relation Pant Mawr Co, 


employment or agency—which may be proved at large—from trust, ers Gus 
which cannot; and to discriminate between what is part of a se abi 
partnership contract and what is trust for the company. If the PLETE Horne 
fact of trust or of a discrepancy between the words of a deed and oo 


its real functions be admitted or competently proved, the trust an 188, 
purposes may be instructed by parole. The writ demanded by the Oe 
statute must be “lawfully subscribed” by the trustee. But this 

does not mean that it must be probative ; and the practice has been getn, 1855, 17 D. 
so loose as to admit holograph unsigned entries in his books—at eRe 
least if eked out by such other writs as letters sent fo him and 

found in his custody. 

5. Acceptance of Office.—No one, not even an ex officio nominee, 
is bound to act as a trustee against his will. Acceptance may be 
proved in any form—by writ, or by direct verbal acquiescence, or Kerr, 1879, 
by merely acting as trustee. The question is one of fact; and it is Gish He 
possible to incur liability on a contract entered into qud trustee 
without being a trustee to any other effect. 

6. Powers of Trustees — 
trustees are derived partly from the express authorisation of the 
deed which constitutes the trust or a relative writ; partly from the 
common law ; and partly from modern statutes. 


It may be premised, that where more than one trustee is Oswald, 1879, 
6 R. 461. 


in 


appointed, the nomination is in the absence of anything to the 


contrary held to be simple, involving right of survivorship ; while gece 37-8 v.c. 94, 
the estate and the office vest in the trustees jointly. To obviate 1a 8 AL 
any possible risk of a failure of the nomination through the death is Si 

of any nominee, it is usual to convey to the acceptors and the 1892, 19 R. 1043. 


survivors and survivor. Trustees act by a majority, and in the 245 v.c. 84.5.1. 
Stewart, 1908, 
ordinary case a majority of the acceptors and survivors is a quorum 1 F. 1183. 


—a provision which operates even though their number be reduced 
to two or one. A minority can only act for the protection of the 


estate or their own exoneration. A quorum is not entitled to Me 


proceed without consulting its fellows. 1898, 25 R. 747. 
The trusts to which the ee): Ce 


7, Assumption; New Nomination. 
c. 115 (1863) ; 


four Acts 1861-1884 apply are by statute held to include a pro- 397 y‘¢. 97 
. 1867); 47-8 V. 
vision giving power to a trustee, if there be only one, or to the ee i884) 
Act 1861, s. 1. 
trustees nominated or a quorum of them, to assume new trustees. Nelson, isis, 
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This power cannot be restrained by a minority except on the 
ground of gross impropriety. A statutory form is provided ; 
facilities are given for infefting the whole body in heritage, and 
vesting in it the moveable estate; and the case of incapacity of 
a trustee to act on account of insanity, physical or mental dis- 
ability, or continuous absence abroad, is specially dealt with. 
Trustees appointed by the Court have no power of assumption. 
One who is sole trustee at the time cannot resign until, with the 
consent of the beneficiaries who are capaces, he has effectually 
assumed new trustees, or until he has got a judicial factor 
appointed. A function of the Court of Session, exercised at 
common law in cases of strong expediency, of appointing new 
trustees, is now defined or fortified by statute. The cases therein 
mentioned arise where trustees cannot be assumed or where a sole 
acting trustee has become incapacitated ; but the power is extended 
to all cases in which a trust cannot be kept up through its own 
machinery. 

8. Resignation.—Trustees have at common law no power to 
resign, except with the consent of all concerned, or in virtue of a 
clause in the trust-deed, or with the sanction of the Court on cause 
shown. But by statute this power is conferred unless it be barred 
by the trust-deed in unqualified terms; and forms of resignation 
are provided, which are not, however, compulsory. One mode is 
by a minute of the trust signed by all the acting trustees and 
entered in the sederunt-book. Another is by a minute executed 
by the resigning trustee, registered, and intimated to the other 
trustees. In the latter case the resignation does not take effect till 


one month, three months, or six months after intimation, personal 


or edictal, according to circumstances. Where a trustee is, as such, 


partner in a company, he must, in order to be free of hability, also 
intimate his resignation to the company. A whole body of trustees 


is entitled to resign at once, provided they secure the appointment 
of a judicial factor or of new trustees. 

9. Powers of Administration—(1) Ordinary.—The powers and 
duties of trustees concur in regard to payment of the truster’s debts, 
banking money, granting bills and discharges, making up titles, 
completing inchoate undertakings, suing and defending actions, 


and reimbursing themselves in reasonable expenditure. A doubt 
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thrown—unnecessarily—on their power to abate rents and accept Gill, 1823, 28. 
renunciation of leases was set at rest in 1887 and 1897. a ah c. 8. 

Besides these necessary functions, certain ordinary powers, 
exerciseable without applying to the Court in the absence of 
express prohibition, are enumerated in the Act of 1867. These s.2. 
are (1) to appoint factors and law agents and pay them a suitable 
remuneration—and this power is not intercepted by the truster 
himself appointing an agent to the trust; (2) to discharge trustees Cormack, 1893, 
who have resigned and the representatives of trustees who have 1 a 
died; (3) to grant leases of heritable estate of a duration not Campbell 1888, 
Useodicis twenty-one years for agricultural lands and thirty-one ee 
years for minerals, and to remove tenants; (4) to uplift, discharge, 
or assign debt due to the trust-estate ; (5) to compromise, and to Beotk 1e0t, 
submit and refer all claims connected with the trust-estate ; (6) to Py 
grant all deeds necessary for carrying into effect the powers vested 
in the trustees; and (7) to pay debts due by the truster or by the 
trust-estate without requiring the creditor to constitute such debts, 
where the trustees are satisfied that the debts are proper debts 
of the trust. The only one of these powers which it is certain 
they did not possess at common law is the power to initiate Naf 
submission. 

The scope of trust investment—originally confined to heritable 47-8 V. c. 63; 


PME 42: 


61+ 
security and the public funds—has been largely extended by Acts 634 V. c, 62. 


Maclean’s T’rs., 


passed in 1884, 1898, and 1900. Colonial funds, which are included 1885, 12 R. 529; 


Beveridge’s Tr. e 


in the list therein, require, as a rule, to be specially sanctioned by 1 Ey 


the Court. A bank deposit-receipt is not an “investment”; and Court 1666, 
Wea 1896, 
4 R. 243 


Hutton, 1898, 
95 R. HL. 23. 


Harbour bonds are neither real securities nor debentures of a5 
municipal corporation. 

10. (2) Special Powers.—These may be bestowed by the truster 
himself, by the beneficiaries, or by the Court. The truster mainly 
concerns himself with the sale of heritage ; borrowing on the security Buchanan, 1909, 
thereof ; advance of capital for the maintenance of children; pur- 
chase and entail of land; the enlargement of the scope of trust Sandys, 1897, 


investment; and the continuance of a business. Smith ion, 
r 1 
Certain special powers may be granted by the Court “on being ae eee 3. 
1877, 4 R. 876 ; 
satisfied that the acts are expedient for the execution of the trust Dow nie 18%, 
i i i ; : ” 6 R. 1013; 
and not inconsistent with the intention thereof. The former ypa"chail’s' Tres, 


; ais 1897, 24 R. 478, 
condition is not exacted where all the beneficiaries are capaces and 


a A 
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consent ; and this consent is equivalent to the Court’s authority. 
These acts are (1) to sell the trust-estate or any part of it; (2) to 
grant feus or long leases ; (3) to borrow money on the security of 
the estate or any part of it; and (4) to excamb. These powers may 
also be conferred by the Court on fiduciary fiars. 

The Court may also authorise the advance of capital to minor 
descendants of the truster who are beneficiaries having a vested 
interest for their maintenance and education, if the advance be 
necessary and not prohibited in the trust-deed ; and also the pay- 
ment of debt affecting heritage out of a fund directed to be invested 
in heritage destined to the same heirs. 

11. Duties of Trustees.—In the realization of the estate and the 
division thereof, in so far as at once divisible, these duties are those 
of executors. Certain peculiarities in regard to the adoption and 
renunciation of leases have been noticed elsewhere. Where the 
proper functions of trustees set in—viz., where they hold for 
administration—they must be guided by the trust purposes and by 
certain rules which impose in case of breach of duty a personal 
liability. The first of these rules applies without exception to all 
persons who hold a fiduciary position, and has, therefore, been 
frequently alluded to in other passages of this treatise. 

12. Not to be Auctores in Rem Suam.—Trustees are disabled 
from so acting as to bring their individual interest into antagonism 
with their duty as trustees. The form of the transaction and 
the nature of the subject dealt with are immaterial. The rule 
applies to trustees—in the narrower sense of the term—executors, 
guardians, judicial factors, partners, directors of companies, common 
agents, and trustees and commissioners in bankruptcy. The position 
of a law agent is somewhat different, but the onus lies on him— 
if, for example, he has bought his client’s property—to show that 
he has acted with complete faithfulness and fairness. Where the 
relation is properly speaking fiduciary, there is, in contrast to this, 
an absolute disability, pleadable by any one having an interest and 
not being himself the trustee or holding right through him. The 
effect of resignation pending a transaction depends on the stage 


thereof at which the quondam trustee thus seeks to qualify himself 
for treating with the trust. 


There are alternative remedies. The transaction being voidable 
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may be cut down and the parties restored as nearly as possible to pum, 1897, 
their original position. Or by the equitable fiction of a constructive Wilson, A. 
trust it may be regarded as really carried out for behoof of the Ea i 
trust, not of the individual trustee. Neither remedy need be 7™. 181; Davie, 


adopted, for the parties interested may elect to hold the trustee ia 
to his bargain. Moreover, the right to challenge the transaction 
may be lost by homologation. 
13. Personal Liability—(a) To Creditors of the Trust.—The 
rule is that trustees are personally liable to trust-creditors for what 
they do in the conduct of the trust administration. The main 


exception is where a contract has been validly made on the footing Gordon, 1842, 
1B. Ap. 428. 


we 


of liability being carried by the trustees as such only. The rule is 
illustrated in many ways, ¢.g., by their personal responsibility for Anderson, 1901, 
the expenses of litigation. Other important examples may here be ~~ 
adduced. (1) Trustees are personally responsible for their own et 


fault or negligence, as where they have paid away the estate with Ap. 179; Herit. 
Sec. Assn. 1892, 


undue haste. (2) They may have pledged their individual credit, eee 
as by express guarantee. (3) The nature of the transaction, such 1893, 21 R. 207. 
as the acceptance of a bill or the adoption of a lease, or the making 

of a simple contract, may infer personal liability. The typical ee 
case is where they become partners in a firm or shareholders in a 
company. Here lability limited to the amount of the trust-estate 
is at variance with the spirit and intent of the partnership contract, 
and cannot be imported by any restrictive form of words; other- 
wise there would be two sorts of partners or shareholders—a dis- 
crimination which it is ultra vires of the company to recognize. 
The addition of such words—e.g., “trustees,” “as trustees”—has Lumsden, 1866, 
only the effect of ear-marking the stock or shares, proving the trust, 1878,6R. H.L. 21. 
showing that survivors can deal with the property, and facilitating 

the resignation of the trustees. In the City of Glasgow Bank cases 

—which proceeded on this personal liability—the most important Low’ exe 6R 
minor points decided were these :—The representatives of a trustee Tre, 6 ROL 
were liable to be put on the list of contributories only if at his Macdonald: 
death he was sole trustee. A mandate given to the trust agent ¢.' egos 
to complete title was revocable, and was held to be revoked be 

the stoppage of the Bank. The act of the trust agent in making 

up a title to the stock contrary to instructions was capable of stott, 6 R. 1126; 


Smith, 6 R. 1017. 
repudiation unless it was later adopted. It was the same with Roberts, 6R. 805 ; 


' 
} 
j 


Cunningham, 
1879,6 R. HL. 98. 
Shaw, 6 R. 332; 
‘Tochetti, 6 R. 
789; Mitchell, 

6 R.H.L. 60. 


Brownlie, 6 R. 
1233; Cunning- 
ham, 6 R. 1333. 


M‘Laren, Wills, 
s. 2303 ; Hardoon, 
(1901) A.C. 118. 


Sup.1, 74; 3,1, 8. 


Knox, 1888, 

15 R. B.L. 83; 
Raes, 1889, 16 R. 
HLL. 31 


Wy: man, 1900, 

2 ¥. ELL. 37; ; 
Speight, 9 Ap. 
Cas. 1; Hender- 
son, 1900, 
Beale 95); 

cf. Sheppard, 
{1911} 1 Ch. 50. 
M‘Lean, 1888, 
15 R. 966; 
Shepherd, [1905] 
2 Ch. 310. 

Sup. s. 9; Dive, 
Shaw, [1909] 

1 Ch. 328, 389. 
Learoyd, 12 Ap. 
Cas. 727. 


Knox, sup. ; 
Guild, 1887, 
14 R. 944; 
Crabbe, 189i, 
18 R. 1065. 
Learoyd, sup. 


Seton, 1841, 

4D. at p. 328; 
Graham, 1831, 
98. 543; Sim, 
1906, 8 F*. 1091. 


Thomson’s Trs., 
1889, 16 R. 517. 
Henderson, 1909, 


Mauchline 1910, 
2 8.L.T. 428. 
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the act of a quorum only of the trustees. Resignation came too 
late to free trustees after the Bank stopped payment. The question 
whether the trustees were entitled to relief out of the trust-estate 
turned on the further question whether the investment was author- 
ised by the trust-deed. If not, and if they either bought the stock, 
or, getting it as part of the trust-estate, did not sell out within a 
reasonable time, there was no right of relief. Where trustees, 
acting within their powers, incur liabilities which the trust-estate 
is insufficient to meet, they may have recourse against the bene- 
ficiaries personally, if the latter are capable of acting and have 
recognised the trust. 

14. (b) To Beneficiaries — (1) For Fault or Negligence. — 
Besides the universal responsibility for the results of fraud and 
delict, trustees come under the usual liability for the results of 
their fault or negligence. The measure of the diligence they are 
expected to show—the lack of which is negligence for which they 
will be answerable—is that which would be exercised by a man of 
ordinary prudence acting in the management of his own affairs and 
avoiding hazard. This criterion has been mainly applied in judging 
of the admissibility of an investment of trust funds which has 
turned out disastrously. But to it must in this case be added the 
caution that a trustee is tied down to certain classes of investment 
unless the trust enlarges his discretion. There is at common law 
no hard and fast rule requiring a margin to be left in a bond 
over heritage of one-third for land and one-half for building proper- 
ties. A building in course of erection is no proper security. 
While entitled and, if necessary, bound to take the advice of 
experts in valuation, trustees cannot thus escape liability for the 
non-exercise or faulty exercise of their own judgment. A special 
permission to lend on “ personal security ” legalises loans on stocks 
and policies, or a deposit with a colonial bank, not loans on bills 
or notes. A power to retain the truster’s investments does not 


cover shares in a new company formed to take over the business 


of one in which the truster had shares. A power to invest in a 


particular class of investments will not save the trustee from 
liability if he fails to exhibit reasonable care and prudence in the 
selection of the particular security. The criterion of liability given 
above applies to the case of a going business continued by trustees 
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under express powers. If none such exist, or a new business is Campbell, 1840, 
taken up, they are liable for all eventual loss, and for the actual won rss 
gains or compound interest—usually at 4 per cent. Certain sec- see bows ne 
tions of the Trusts Act, 1891, which are retroactive as well ag 545 V.c. 44. 


prospective, modify these rules somewhat. No trustee lending 

money on the security of any property is chargeable with breach 8.3 

of trust by reason only of the proportion borne by the amount of 

the loan to the value of the property at the time when the loan 

was made; provided (a) he acted ona report by an able practical 

valuator, instructed independently of the owner of the property ; 

and ()) that the amount, by itself or in combination with prior 

or part passu loans, does not exceed two-thirds of the reported 

value. This provision is applicable, mutatis mutandis, to transfers s. 4. 

of existing securities. If a heritable security would have been 

valid for a less sum than what was borrowed, the trustee is only s. 5. 

liable for the excess with interest. And where a trustee has com- s. 6; Griffith, 
mitted a breach of trust at the instigation or request, or with the Somers, 1801 


Ch. 231 


consent in writing, of a beneficiary, the interest of the latter in the Bolton, (1895) | 


trust-estate or = of it may be by the Court applied to indemnify ae seas 


the trustee. This applies to beneficiaries who are married women, pond 

as well as to others. 1908, 8.C., 791. 
15. (2) For Co-Trustees and Omissions.—The Act of 1861—s5 

probably in declaration of the common law—enacts that each a 6 Pat. 

trustee shall only be liable for his own acts and intromissions, and 

shall not be liable for omissions. But permitting a co-trustee to Urauhart, 1843, 

deal exclusively with trust funds is worse than a mere omission. ice 

Even more extensive indemnity is frequently inserted in trust 

deeds. But clauses to that effect are “ineffectual to protect a knox, Raes, 

trustee against the consequences of culpa lata or gross negligence ae 

on his part, or of any conduct which is inconsistent with bona fides, 

. or of positive breaches of duty.” 

16. (3) For and to Factors.—The responsibility of trustees for Home, 184, 

the acts of those whom they employ is part of the law of agency. Home, ast 7D. 

They ought to exercise a general supervision over their factor, Wyman, sup. ; 


Carruthers, 
check periodically his accounts, and keep themselves informed of | (1896) 23 R. Bie 


his repute. 


imbursement and remuneration to Manson, 1855, 
The factor must look for re 5 ak 


7 7 F 19 
the trust-estate alone, or to the beneficiaries who have been over- Yome | 05) 


Home, sup. 5 

L. Gray, 1856, 
19 D.1; Mills, 
1900, 2 F. 1035. 


Pirie, 1851, 
13 D. 841. 


Watt, 1890, 
17 R. 1201. 


Heritable 
Reversionary 
Co., [1892] 

19 R. HL. 43, 
Sup. 8. 43 
Adam, 1847, 
9 D. 560. 


Macadam, 1872, 
11 M. 33; Jopp, 
[1904] 6 F. 1028 ; 
In re Hallett, 
13 Ch.D. 696. 


Pretty, 1854, 
D. 667. 


= 
o 
Bf 


Alexander’s Trs., 


1870, 8 M. 414; 
Muirhead, 1890, 
17 R. HL. 45. 
White’s Trs., 
1877, 4 R. 786; 
Cairns, [1901] 
3 F. 545 ; 
Turner’s Trs., 
1908, S.C. 883. 


Gillon’s Trs., 
[1903] 5 F. 533; 
Macculloch, 
(1904) A.C. 55; 
Bertram’s Trs., 


1909, 2 S.L.T. 36. 


Cf. Hamilton’s 
Trs., 1879, 6 R. 
1216 ; Eliott’s 
Trs., 1894, 21 R. 
975. 
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paid without any fault on the part of the trustees, unless the 
trustees have given him expressly or by implication a personal 
employment or guarantee. It is part of the doctrine of auctor in 
rem suam that an employee who is also a trustee cannot charge for 
services—as law agent for example—unless the trust gives, as it 
usually does, the right to charge, or the beneficiaries consent. This 
rule does not apply to curators ad litem. 

Rights of Beneficiaries.—In questions with third parties the 
interests of the beneficiaries must, as a rule, be vindicated by 
the trustees. A beneficiary has no title to sue a debtor of the trust, 
though he may be allowed to sue on averments of collusion between 
the debtor and the trustees. In the event of the bankruptcy of a 
trustee the trust property may be recovered, so far as extant and 
distinguishable from the other assets of the bankrupt, whether the 
trust is express or latent, assuming, in the latter case, that the fact 
of trust can be established by competent proof. When a bankrupt 
trustee has immixed the trust funds with his own the Court will, 
if possible, disentangle the account and award the trust funds 
specifically to the beneficiaries, and if, in such a case, the trustee 
has lodged the trust funds and his own in the same bank account, 
it will be assumed that cheques drawn upon that account were paid 
out of his own funds. 

17. Termination of Trust.—The trust may be brought to an 
end either at the period contemplated therein, or, in certain circum- 
stances, sooner on account of something done by the beneficiaries. 
Acceleration is inadmissible if the interest of any beneficiary, not 
being a mere spes successionis, is contingent on the natural course 
of events contemplated in the trust. It is admitted if there be 
no such contingency, but only a deferring of the enjoyment of 
an indefeasibly vested right. Of course all parties interested 
must consent and have power to consent. Therefore an aliment- 
ary provision cannot thus be converted into an absolute right. 
A trust which is purely for administration and confers no vested 
indefeasible right on any third party may at any moment be 
revoked. 

When the time for winding-up arrives the trustees should 
denude, or, in case of doubt, throw the fund into a multiplepoind- 
ing. But if the beneficiaries are known and do not refuse to grant 
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them extrajudicial discharge, a multiplepoinding is incompetent in Mackenzie's 


the absence of double distress. A doubtful claim need not be paid, Re 


even though indemnity be offered; nor can a conditional discharge rniot’s Irs 


1828, 6 S. 1038; 
be forced on them. Discharge may in certain cases be obtained Edmond, 1860, 
from the Court on summary petition. Act 1867, s. 9. 


18. Judicial Factors on Trust-Estates.—These officials are now 52-3 V.c. 39, s. 6. 
brought under the Judicial Factors Acts and the supervision of 
the Accountant of Court; so that it is enough to refer to what has 
already been said of factors loco tutoris and curators bonis. The Sup. 1, 7,5, 


29a. 
main occasion for the appointment is a lapse of the trust, as by non- Bair, 1865, 4M. 
9; Hamilton 
appointment, by predecease, declinature, or permanent absence of 1834, rt Wes, 
hedden, 
the trustees, or by their misconduct, or antagonistic interest, or a 1867, 5 M. 955; 
Stewart, 1892,” 


deadlock through disagreement. If the misconduct amounts to a 1908, SF 1009 en 


decided malversation of office, the appointment of a factor is accom- Cherry, i) 


panied with removal of the trustees; if it be less heinous, the [igsih' o>” 


. : - 5 Jarris, 
estate is only sequestrated, and the appointment made in view of a Harris, me 


possible reinstatement of the trustees. And by statute trustees Stewart pis 
5 Henderson, 1893, 
may be removed on the ground of their insanity, or incapability of 20 R. 536. 
aeting by reason of physical or mental disability, or by continuous inn 1968, 
absence from the United Kingdom for six months or upwards. 
Power of assumption or of nomination is not superseded ; and the 
factory itself may be superseded by a competent revival of the trust 
machinery. Provision is made by statute for a testamentary trust 
being placed under the superintendence of the Accountant of Court, 52-3 V. ¢.39,s.18. 
and this superintendence may be made a condition of the continuance Milroy, 1905, 
of trustees in office. 

The ordinary powers of judicial factors are in general those of 
trustees ; but discretionary powers are understood not to devolve Hil, ees 


68; Allan, 1899, 


8 a1 139: 
upon them, unless these are given to trustees, original and assumed. $M. ees 


The Judicial Factors Acts and the Trusts Acts give facilities for 33 R119. 


ini i Factor, 1910, 
obtaining special powers. Factor, 1 


2' 
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BOOK IV 


Mackay, Practice TIT. I.—OF ACTIONS 
Ee Monae ‘ 
ove uson ; es S >, 
Wallace. 1. Actions.—Hitherto of persons and rights, the two first objects 
2) 


of law; actions are its third object, whereby persons make their 
rights effectual. An action may be defined, a demand regularly 
made and insisted in, before the judge competent, for the attaining 
or recovering of aright; and it suffers several divisions, according 
to the different natures of the rights pursued upon. 

(10) 2. Real and Personal Actions. — Actions are either real or 
personal. A veal action is that which arises from a right in the 
thing itself, and which therefore may be directed against all 
possessors of that thing. Thus, an action for the recovery even 

Supes, 1, 1 of a moveable subject, when founded on a jus im re, is, in the 
proper acceptation, real; but real actions are, in vulgar speech, 
confined to such as are directed against heritable subjects. A 
personal action is founded only on an obligation undertaken for 
the performance of some fact, or the delivery of some subject ; and 
therefore can be carried on against no other than the person obliged, 
or his heirs. Both rights are included in a bond and disposition 
in security and in an infeftment of annualrent, which contain not. 
only a personal obligation on the granter to pay, but a right of 
hypothec in the subject itself ; and therefore the creditor can either 
sue the granter or his representatives in a personal action; or he 

Sup. 2,8,15. may for his payment insist in a real action of poinding the ground 
against the possessors of the subject affected, though they should 
not represent the granter. 

(11, 13) 3, Poinding of the Ground. — Poinding of the ground, though 

EEG it be properly a diligence or an execution, is generally considered 
by lawyers as a species of real action, competent either in the 
Ms. Ailsa, 1859, Court of Session or in the Sheriff Court; and is so called to 
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distinguish it from personal poinding, which is founded merely 

on an obligation to pay. Every debitum fundi, whether legal or campbveut, 1911, 
conventional, is a foundation for this action. It is therefore com- 1°" 
petent to an annualrenter for the interest due upon his right : to an 
undivested superior for his feu-duties, or formerly for his non-entry se: Heritages 


& e Z : 5 eke 5 Co., 1885, 
duties before citation in a declarator, according to the distinction 12k 550 in 
3 A i i elson’s Trs. 
elsewhere laid down, and, in general, to all creditors in debts 1896, Se ats. 
. i Sup. 2,5, 19. 
which make a real burden on lands; but not to proprietors— 


including creditors holding an ea facie absolute disposition — nor sc. Heritable 
adjudgers in possession, nor the lessee on a lease registered under the Be Si 
Registration of Leases Act, 1857, nor liferenters. As it proceeds on Se. ee. 
a real right, it may be directed against all goods that can be found D es 
on the lands burdened, even though the original debtor should be Ins, Co. 1886, 
divested of the property in favour of a singular successor. But 

(1) goods brought upon the ground by strangers are not subject collet, M. 10550. 
to this diligence. (2) Even the goods of a tenant cannot be poinded Rai. 
for more than his term’s rent—i.¢., as practice has explained it, for iy Pifodaels 
more than the tenant was de facto owing to his master of past rents enka 

at the time of poinding. 

4, Defenders ; Effects.—In a poinding of the ground, not only — (12, 13) 
the natural possessors must be cited, but the proprietor of the Brown, 1859, 22 
ground, who has an obvious interest in the issue of the cause. The 
defenders in this action are made parties, not as debtors to the 
pursuer, but as proprietors or possessors of the lands affected, or 


heritable creditors, because the process, being founded on a real ge. Heritages 


right, affects the lands themselves. The service of the summons Urijah 1883, 
puts a nevus on the moveables situated on the ground at its date, yor 

so as to interpel the owner of the land from allowing others to Bieter 1880, 
acquire rights over them. But a bond fide purchaser from the Thomson, 1882 


debtor’s trustee in bankruptcy will be protected against recourse. Adamsong, 
tie a 2 . 3346; Tullis, 
A decree, therefore, when it is once obtained upon it, operates 


18 June, 1817, 
: : a th BO: Se 
. . * . 1 ¢ I new Trs., 1909, S.C. 
against all singular successors in the lands, without any Ta Cainp bet, 
. : : : ‘ ‘ 7 SUD. ; ith, 
sentence ; whereas in personal poinding the goods are not poinded ee 16 B38. 


as being on the ground of any special lands, but as the goods of the 
pursuer’s debtor, and therefore the warrant cannot extend against 
the goods of any other than a debtor. After much fluctuation, it 
is now settled by statute that a poinding of the ground, not carried 42-5 Vo. 4.8.35 
into execution by sale sixty days before sequestration in bankruptcy, s. 3 @). 
41 


Dick’s Trs., 
1879, 6 R. 586 ; 
Millar’s Trs., 
1886, 13 R. 543; 
Se. U. & Nat. 
Ins. Co., sup. 
Bell’s Trs., 1896, 
23 R. 650; 
Campbell, sup. 


50-1 V. c. 69, s, 2. 


(19) 


Aberdeen Cor rs % 
1911, 8.C. 239 


Inf. 4, 4, 34. 


31-2 V. c. 100, 
Soukie 


St. 4, 20, 6; 
Macdonald, 1837 
15 S. 770. 


(20) 


St. 4, 20, 14; 
Innercauld, 
M. 6659. 
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or before commencement of a judicial or supervised liquidation of 
a company, shall not be available in a question with the trustee or 
liquidator ; except that a creditor holding an heritable security 
preferable to the right of the trustee or liquidator may poind. after 
the date of the sequestration or liquidation, but only so as to secure 
interest for the current half-year and arrears for the year preceding. 
This provision applies whether the bankrupt estate is being adminis- 
tered in Scotland or furth thereof; and whether the debts and 
securities founded on were granted by the bankrupt or by a prede- 
cessor or by any other person. 

5. Actions, Ordinary and Rescissory ; Reduction-Improbation.— 
Actions are either ordinary or rescissory. All actions are in the 
sense of this division ordinary which are not rescissory. Rescissory 
actions are divided (1) into actions of proper improbation; (2) 
actions of reduction-improbation ; (3) actions of simple reduction. 
Proper improbations, which are brought for declaring writings false 
or forged, are treated of below. Reduction-improbation is an action 
whereby a person who may be hurt or affected by a writing insists 
for producing or exhibiting it in Court, in order to have it set aside, 
or its effects ascertained, under the certification that the writing, if 
not produced, shall be declared false and forged. This certification 
is a fiction of law, introduced that the production of writings may 
be the more effectually forced; and therefore it operates only in 
favour of the pursuer: so that the writing, though declared false, 
continues in full strength in all questions with third parties. 
Because the summons in this action proceeds on alleged grounds 
of falsehood, it was held that His Majesty’s Advocate, who is the 
public prosecutor of crimes, must concur in it, but this is no longer 
the case. This form of reduction was formerly the favourite, since, 
if it led to a decree of certification in absence, the decree was seldom, 


‘if ever, opened up. This advantage is no longer allowed to the 


pursuer ; and in consequence simple reduction is now the invariable 
remedy, except where actual forgery is alleged, or executions by 
officers of the law are impugned. 

6, Title to Sue.—This action of reduction-improbation may be 
founded upon either a real interest or a personal. A proprietor of 
lands has a real interest to reduce all deeds affecting his estate. 
And though a pursuer’s interest, in consequence of his property, 
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appears to be equally strong whether the deeds in question flow 
from his author or not, yet by our practice hitherto no writings can 
be called for in this process but those which have been granted by 
persons with whom the pursuer connects a title. By our older 
forms, one whose right to lands was merely personal could not call 
for seisins of these lands in order to reduction; but now he may Keith, M. 6662. 
if they be granted by his author. Where the writings called for 
were not granted to the defender himself, but conveyed to him 
under singular titles, the pursuer was formerly obliged to cite the 
defender’s authors, who were liable to their disponee in warrandice ; AS. 15 Feb. 
but, to prevent unnecessary delays, defenders are by the present ~~ 
practice obliged to cite their own authors. A reduction-improbation 
is founded on a personal interest when one insists for certification 
against deeds granted by himself, or by any of his ancestors whom 
he represents by service; but this was not, while the status of 
apparency was still part of our law, competent to an apparent heir, 
because he could have no interest till he was served. 
7. Certification.—As the certification in this process draws after 21, 22) 
it so heavy consequences, three successive terms were by the former 
custom assigned to the defenders for production, which were reduced 
to two by 1672, c. 16, s. 25, concerning the Session. After the 
second term was elapsed, intimation had at that period to be made 4.8.1 Jan, 1709. 
judicially to the defender to satisfy the production within ten days ; 
and till these were expired no certification could be pronounced. 
But this form is abolished, and now the procedure is the same as 
in simple reductions, except that, where actual forgery is alleged, 
it is still competent, though not usual, to call on the defender to 
abide by the document sub periculo falsi. Certification cannot pass Paterson, 1828, 
against deeds recorded in the Books of Session if the defender shall 
before the second term offer a condescendence of the dates of their 
registration, they being considered as already in the hands of the 
Clerk of Court; and even thereafter, an extract of a deed so 
recorded will stop certification against the original unless falsehood 
be objected, in which case the original must be brought from the 
record to the Court. Extracts of charters from the chancery could 
not formerly stop certification ; for, as no charters were recorded 
there after sealing, that record proved not the existence of a sealed 


charter. But now sealing is not required, and the charters are not 312 V.«. 
ss. 78, 


(24) 


Miller, 1902, 
9 S.L.T. 248. 


A.S., 20 March, 
1907, ss. 3-6. 


40-1 V.c.50,s. 11. 
7 Edw. VIl.c. 51, 
Ss. paid Sched. I. 


s. 50. 
A.S. 20 March, 
1907, s. 6. 

(25, 26) 
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recorded in the Register of Crown Writs till they are signed and, 
if desired, also sealed. No extract from an inferior court is a bar 
to certification; the principal writing must be laid before the Court 
of Session on a proper warrant. 

8. Simple Reduction.—In an action for simple reduction the 
certification is only temporary, the effect, though not the form, 
being to declare the writings called for null until within the period 
allowed for opening up decrees in absence or on default they be 
produced; so that they recover their full force after production, 
even against the pursuer himself. This is found to be sufficient in 
practice, and the process is now largely used. Because its certifica- 
tion is not so severe as in reduction-improbation, there is but one 
term assigned to the defender for producing the deeds called for. 
Until 1907 the main peculiarities of these rescissory actions were 
that the will came at the beginning, not at the end, of the summons; 
that the defender took a term for satisfying production ; and that 
he might stifle the action at the outset by establishing not merely 
the ordinary preliminary pleas, but a title to exclude, 7.e., a title to. 
the subject in dispute which would prevail even though the writs. 
impugned were reduved. These preliminary pleas might, however, 
be reserved for consideration along with the merits. But now the 
summons and procedure in an action of reduction have been assimi- 
lated to those in other actions. 

9. Grounds of Reduction.—The most usual grounds of reduction 
of writings are, the want of the requisite solemnities; or that the 
granter was minor ; or interdicted; or inhibited ; or, formerly, that 
he signed the deed on death-bed; or, both formerly and now, that. 
he was compelled or frightened into it; or was circumvented; or 
that he granted it in prejudice of his lawful creditors. Until 
recently a deed which was voidable but not actually void could 
not be challenged as a defence to the action in which it was founded 
on, but had to be set aside by a reduction. The competency of 
stating objections to the validity of a deed by way of exception, i.e., 
as a defence to an action, was first introduced in Sheriff Court pro- 
cedure (where an action of reduction is incompetent), and is now 
established in the Court of Session. 

10. Force and Fear; Fraud and Circumvention.—In reductions 
on the head of force and fear, or fraud and circumvention, the. 
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pursuer must libel the particular circumstances from which his 

allegation is to be proved ; and, though not any one of them should 

be relevant or sufficient by itself, they may, when joined together, 

be sufficient to reduce the deed. Where, therefore, there was the 

least appearance of relevancy, the Court was in use, before answer 

—i.¢., before pronouncing any interlocutor upon the relevancy of 

the circumstances libelled—to allow a conjunct proof to both parties 

as to the manner of granting the deed; but such cases are now 

among those which are by statute declared to be appropriate for 6 Geo. IV. c. 120, 
trial by jury. Reduction is not competent upon every degree of - 

force or fear; it used to be described as such as would shake a 

man of constancy and resolution. But probably it would now be 

sufficient to show that the coercion was actually sufficient to over- 

power the will. Neither is it competent on that fear which arises 21,22 D. (23, 2); 


Pri estnell, 1857, 


from the just authority of husbands or parents over their wives or Selb. (4,2). 


Mair, M. 16484; 
children ; nor of magistrates over those subjected to them ; nor upon MIntosh, 1883, 


the fear arising from the regular execution of lawful diligence by ' ®® 


caption, provided the deeds granted under that fear relate to the 

ground of debt contained in the diligence; but, if they have no Heriot, M. 16496. 
relation to that debt, they are reducible ex metu. There must in 

short be something unlawful as well as menacing in the coercion 

used. It may be found combined with the state of things described Love, 1870, 

in the next section. 

11. Facility and Circumvention.—Where a person of a weak (27) 
or facile temper executes a deed in itself irrational, the most slender 
circumstances of fraud on the part of the receiver will be laid 
hold of to set it aside. But without some such circumstance the 
deed must stand ; for, let a person be ever so subject to imposition, Morrison, 1862, 
if he is not fatuous or legally interdicted, his deeds are effectual 
unless they have been drawn from him by unfair practices. The 
facility is frequently relative only, ¢.g., where a legitimate influence 
over a person in some position of inferiority—in age, position, &¢.— Munro, 1874, 


R. 522; Gray, 
. icy ; 4 1879, 7 B. 332; 
is unduly used or is abused for the purpose of obtaining some end re Calan, a 
ibe: : 21 R. 824 
—blameworthy or not—in which the impetrator of the deed has Morley, 11893) 


: h 
an interest. Yet where the deed itself discovers oppression, or a re 1908, 


8.0.93. See 

catching an undue advantage from the necessities of our neighbour, Menzies, 1895, 
20 R. H.-L. 108. 
Thus, O'Rorke, 2 Ap. 
as. 814; Fry, 

a bond taken from an heir for quadruple the sum lent, though 40 Gh. D315. 


dole is said inesse in re, and so requires no extrinsic proof. 


Abercromby, 
M. 4894. 


Sup. 3,1, 6a. 


(14) 


See Huntington, 
[1893] A.C. 150. 


(15) 


Sup. 2, 6, 24. 


(16) 
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payable only in the event that he should succeed to his ancestor, 
was reduced except as to the principal sum really advanced, and 
its interest. The effect of fraud on the validity of a contract has 
been already discussed. 

[12-18 transferred to next Title. ] 

19. Actions Rei Persecutorie, and Penal.—Actions are, both 
by the Roman law and ours, divided into rei persecutorie and 
penales. By the first, the pursuer insists barely to recover what 
patrimonio ejus abest, the subject that is his, or the debt that is due 
to him; and this includes the damage sustained by the pursuer, 
damnum et interesse ; for one is as truly a sufferer in his patrimonial 
interest by that damage as by the loss of the subject itself. In penal 
actions, which always arise ex delicto, something is also demanded 
by way of penalty. 

20. Action of Spuilzie, Ejection, Intrusion.—Actions of spuilzie, 
ejection, and intrusion are penal. An action of spuilzie is com- 
petent to one dispossessed of a moveable subject violently, or 
without order of law, against the person dispossessing ; not only 
for being restored to the possession of the subject, if extant, or for 
the value of it if it be destroyed, but also for the violent profits, in 
case the action be brought within three years from the spoliation. 
The pursuer need prove no more than that he was in the lawful 
possession ; nay, though the defender should offer to prove himself 
proprietor, it is no good defence; for he ought not jus sibt dicere. 
But it is a relevant defence to the penal conclusions, not to those 
which demand restitution and damages, that the defender had a 
probable title for what he did, for quilibet titulus excusat a spolio ; 
or that he made voluntary restitution de recenti of the goods 
spuilzied, cum omni causd. Ejection and intrusion are in heritable 
subjects what spuilzie is in moveable. The difference between the 
two first is, that in ejection violence is used, whereas the intruder 
enters into the void possession without either a title from the pro- 
prietor or the warrant of a judge. The actions arising from all the 
three are of the same general nature. They are all superseded in 
practice by summary petition for delivery, or for removing, or for 
ejection. But the lability for violent profits is not affected by this 
change of form. 


21. Contravention of Law-Burrows.—The action of contraven- 
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tion of law-burrows is also penal. It proceeds on decree of law- 
burrows (from borgh, a cautioner), which orders the defender to 
find sufficient caution not to hurt the complainer in his person, 
family, or estate. The decree is obtained in the Sheriff or Justice 
of Peace Courts, after service of a petition setting forth dread of 
bodily harm, and after proof taken—in which parties are competent 
witnesses. Failing caution, the decree orders imprisonment for 
not more than six months or fourteen days, according as the case 
is brought before the Sheriff or before a Justice. The complainer 
does not require to aliment the defender in prison. Instead of 
caution being ordered, the defender may be directed, on pain of 
imprisonment, to give his own bond. So that the old rules are 
annulled whereby letters of law-burrows, not now issued, did not 
require the previous citation of the party complained upon on the 
ground that the caution which the law required was only for doing 
what was every man’s duty; and that before the letters were 
executed against him the complainer had to make oath that he 
dreaded bodily harm from him. These proceedings can only be 
quashed—by suspension, or by suspension and liberation—-on proof 
of malice and want of probable cause. The penalty of contraven- 
tion was formerly ascertained to a special sum, according to the 
offender’s quality. Now, the amount to be inserted in the bond 
of caution is in the discretion of the judge; and the half is applied 
to the fisk, which must concur in this quasi-criminal suit, the other 
half to the complainer. Perhaps the amount ordered to be secured 
may be demanded though the person complained upon should not 
have given caution in obedience to the letters. Contravention is 
not incurred by the uttering of reproachful words, where they are 
not accompanied either with acts of violence, or at least a real 
injury; and, as the action is penal, it is elided by any probable 
ground of excuse. 

22. Penal Actions not Transmissible against Heirs.—Penalties 
are the consequences of delict or transgression. Each of two or 
more wrongdoers is liable in solidum. And as no heir ought to be 
accountable for the delict of his ancestor farther than the injured 
person has really suffered by it, penal actions die with the delin- 
quent, and are not transmissible against heirs. The action, even 
though it has been commenced and litiscontested in the delinquent’s 


1429, c. 129; 
1581, c. 117. 


45-6 V. c. 42, s. 6. 


Brock, 1874, 
IRs 991- 


1593, ec. 170. 


1597, c. 273; 
See Lees, Sheriff 
C. Styles. 


Inf. 4, 4, 45. 
(14, 70) 


Sup. 1, 7A, 5. 


See s. 40; Gray, 
M. 10361. 


See swp. 1, 7A, 6. 


Sup. 3, 9, 25. 


47) 


Sup. 2, 6, 23. 


Sup. 2,1, 12. 
(48) 


1587, c. 42. 
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lifetime, cannot be continued against the heir if the delinquent 
should die during the dependence. But actions of damages, though 
they conclude for solatium as well as indemnity for patrimonial loss, 
transmit against representatives who are enriched, and to the extent 
they are enriched by a succession. 

Mixed Actions.—Some actions are rei persecutorie on the part 
of the pursuer, when he insists for simple restitution, which yet 
may be penal in respect of the defender—e.g., the action on the 
passive title of vitious intromission, by which the pursuer frequently 
recovers the whole debt due to him by the deceased, though it 
should exceed. the value of the goods intermeddled with by the 
defenders. 

23. Actions—Petitory, Possessory, and Declaratory.—The most 
celebrated division of actions in our law is into petitory, possessory, 
and declaratory.  Petitory actions are those where something is 
demanded from the defender in consequence of a right of property 
or of credit in the pursuer; thus, actions for restitution of move- 
ables, actions of poinding, of furthcoming ; and indeed all personal 
actions upon contracts, or qguasi-contracts, are petitory. Possessory 
actions are those which are founded either upon possession alone, as 
spuilzies, or upon possession joined with another title, as removings, 
and they are competent either for getting into possession, for 
holding it, or for recovering it, analogous to the interdicts of 
the Roman law, quorum bonorum, uti possidetis, and unde vi. The 
nature and privileges of possession have been already explained. 

24, Actions of Molestation and Perambulation.—An action of 
molestation, now superseded in practice by interdict and removing, 
was a possessory action competent to the proprietor of a land 
estate against those who disturbed his possession. It was chiefly 
used in questions of commonty, or of controverted marches. Where 
it was pursued before the Session, the judges were ordained to 
remit the cause to the sheriff of the county where the lands lay ; 
who was empowered to take cognition of the marches, and to put 
the facts contained in the libel and defences to the knowledge of 
an inquest, consisting of persons dwelling in the parish, most of 
them landed men; but this was in the author’s time seldom 
practised ; for the Court ordinarily allowed a proof to be brought 
before themselves, and gave judgment thereupon. Where a 
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declarator of property was conjoined with a process of molesta- 

tion, the Session alone was competent to the action. Actions on 
brieves of perambulation, also now superseded by modern remedies, 1579, c. 79. 
had the same tendency with molestations—viz., the settling of 
marches between conterminous lands. The difference commonly 

stated between the two was that the first sort was founded solely 

on a right of property, and so was petitory ; whereas in molestations 

the pursuer founded also on his possession. 

25. Action of Maills and Duties.—The action of maills a (49) 
duties is sometimes petitory and sometimes possessory. In either ge. Her. Sec. Co., 
case it is directed against the tenants and natural possessors of ee ae 
land estates, for payment to the pursuer of the rents remaining Crichton Trs., 
due by them for past crops, and of the full rent for the future. wee 
In modern practice the action is directed against the proprietor 57-8 V. c. 44,s. 3. 
of the lands, and notice in a statutory form is given to the tenants. 

The effect of notice of the raising of the action, if ultimately 

followed by decree, is to interpel the tenants from paying rent Ca 
to the proprietor. As the action merely puts in force a right 20 R. 257. 
already existing, in virtue of the disposition on which the title 

to sue is based, it may competently be brought after the seques- aor 
tration of the defender. It is competent not only to a proprietor Ms. SAS 
whose right is perfected by seisin, but to a simple disponee or ee ae 
creditor in a bond and disposition in security; for a disposition 

of lands includes a right to the maills and duties ; and consequently 

to an adjudger; for an adjudication is a judicial disposition. It ee 
cannot be brought by a superior. In the petitory action, the Nelson, 1 1896, 
pursuer, since he founds upon right, not possession, must make set oN 
the proprietor, from whom the tenants derive their right, party ‘ F. 174. 

to the suit; and he must support his claim by titles of property 

or diligences, preferable to those in the person of his competitor. 

In the possessory, the pursuer who libels that he, his ancestors, st. 4, 22, 14. 
or authors, have been seven years in possession, and that there- 

fore he has the benefit of a possessory judgment, need produce 

no other title than a seisin, which is a title sufficient to 

make the possession of heritage lawful; and it is enough if he 

calls the natural possessors, though he should neglect the 
proprietor. 

Removing; Interdict. — Similarly actions of removing and 


Mackie’s Trs., 
1822, 11S. 157; 
Calder, 1870, 

8 M. 645. 


Baird, 1862, 
24 D. 1418. 


Lowson’s Trs., 
1864, 3 M. 53. 


Sup.s. 10; 2, 6, 
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Carson, 1863, 
1 M. 604. 


St. 4, 26, 3. 
Sup. 1, 4, 2. 


M‘Callum, 1861, 
239. 129: 


(46) 
Edinburgh 
Mags., 1863, 

1 M. 887. 

Leith Commrs., 
1866, 5 M. at 
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petitions for interdict (or suspension and interdict) may be either 
possessory or petitory. In both, where they relate to heritable 
property, a title is required; and the distinction is that the 
former class (possessory) are laid upon title and seven years’ 
possession; the latter on title alone. Where both title and 
possession are founded on, they must be consistent ; the title 
cannot be a mere claim of debt; and the possession must have 
been open, uninterrupted, and as matter of right. Interdict is an 
equitable remedy, largely in the discretion of the Court, which 
looks to the predominance of advantage in granting or refusing 
the remedy. It must be applied for timeously, not after possession 
has been for a considerable time inverted or important alterations 
completed without objection. Removing and ejection have been 
already noticed. 

Possessory Judgment.—A possessory judgment founded on 
seven year's’ possession, in consequence either of a seisin or a tack, 
or some other written title, has this effect that, though one should 
claim under a title preferable to that of the possessor, he cannot 
compete with him in the possession till, in a formal process of 
reduction, he shall obtain the possessor’s title to be declared void. 
The extension of the sheriff's jurisdiction to minor cases involving 
heritable right and title has diminished in practice the advantages 
of obtaining a possessory judgment. It cannot, as a rule, be 
pleaded as res judicata in a question of right. 

26. Declarators.—A declaratory action is that in which some 
right, which is actually violated or threatened, is craved to be 
declared in favour of the pursuer, but nothing sought to be paid 
or performed by the defender, such as declarators of marriage, of 
irritancy, of expiry of the legal, reversions, actions competent to 
superiors or their donataries for declaring casualties incurred by 
vassals, &c. It is more usual, however, to have petitory or other 
conclusions in the summons ancillary to declaratory conclusions. 
But the cases in which these last are regarded as necessary so as to 
lead up to the operative conclusions are much curtailed in modern 


practice. Yet they should be inserted wherever the right founded 


on is uncertain as to its existence or extent. Under this class may 


be also comprehended rescissory actions, which, without any per- 
sonal conclusion against the defender, tend simply to set aside the 
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rights or writings libelled; in consequence of which, a contrary 
right or immunity arises to the pursuer. Declarators of property, 
at one time seldom used, because rights affecting property were 
more effectually forced into the field by the action of reduction- 
improbation, which has always a declaratory conclusion subjoined 
to it, are now common. Decrees upon actions that are properly 
declaratory confer no new right; they only declare what was the 
pursuer’s right before, and so have a retrospect to the period at 
which that right commenced, as in declarators of liferent escheat ; sup. 2, 5, 33. 
but this character is not applicable to most of our declaratory 
decrees. Declarators, because they have no personal conclusion 
against the defender, might, while the status of apparency was 37+ V.c. 94,s.9 
recognised, be pursued against an apparent heir without a previous 
. charge given him to enter to his ancestor, unless where special 
circumstances required a charge. 

27. Proving the Tenor.— An action for proving the tenor, (54) 
whereby a writing which is destroyed or amissing is endeavoured 
to be revived, is in effect declaratory. In obligations that are 
extinguishable barely by the debtor’s retiring or cancelling them, 
the pursuer, before a proof of the tenor is admitted, must con- 
descend on such a casus amissionis, or accident, by which the Smith, 1904, 
writing was destroyed, as shows it was lost when in the creditor's 
possession ; otherwise, bills or bonds that have been cancelled by a 
the debtor on payment might be reared up as still subsisting 
against him. Where the writing lost is testamentary, the casus Dow, 1848, 


10 D. 1465 ; 


must be such as to negative intentional destruction or cancellation Winchester 
OOo, aMi. OOO , 


by the testator. But in writings which require contrary deeds to Brodie, 1901, 


extinguish their effect, as assignations, dispositions, charters, &c., Wik3” isso, 
oe ; . 4D. 362; 
it is sufficient to libel that they were lost, and how, even casu Youre aio, 
. TF. 128; 
Sortuito. Pollok, 1899, 


‘ ‘ ae oe 9 IES 
28. Adminicles in Writing.—Regularly no deed can be revived (55, 56) 


is action without some adminicle in writing—i.e., properly St. ibid.; Leckie, 
py aware ie) x POP y Ts84, 11 R108 


speaking some collateral deed, in itself evidence, referring to that ees 


which is libelled; but now more loosely taken as including any ?24; Rannic. 
el, . . . . ; . . . Edint } ? 
writing which aids in a verification of the terms of the missing Bean 
; aaa : che 
document; for no written obligation ought to be raised up barely *4®: “4 
on the testimony of witnesses ; yet where one’s whole writings have 


been destroyed by fire, or in other such special cases which call for 


Borland, 1901, 
4 F. 129. 


Inglis, M. 2744. 


But oe iy gden, 


ED: 


(58) 
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(iv. 3, 33) 
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a proof of the tenor may be admitted 
without any such adminicle. If these adminicles afford sufficient 
conviction that the deed libelled did once exist, the tenor is 
admitted to be proved by writings, such as drafts, or by witnesses, 
who must depose either that they were present at signing the deed 
or that they afterwards saw it duly subscribed. Where the relative 
writings, being ancient and probative, contain all the substantial 
clauses of that which is lost, the tenor is sometimes sustained 
without witnesses. In a writing which is libelled to have contained 
uncommon clauses, all these must appear by the adminicles ; other- 
wise a right might again be brought to life of a quite different 


an extraordinary remedy, 


nature from that which was lost. 

29. Of all Writings.—The tenor of all writings, both voluntary 
and judicial, may be approved by this action ; 
decrees of apprising, 
nicety of form. By Act 1579, c. 94, the tenor of letters of horning 
and execution thereof, which have not been judicially produced, 
cannot be proved by witnesses ; 


even in former times 
which of all others required the greatest 


but this statute does not seem 
to extend to the case of horning supported by written adminicles. 
In actions before the Court of Session or the Sheriff, pleadings 


‘lost or destroyed—and now interlocutor sheets—may be set up 


incudenter, or in certain cases dispensed with. 

A Court of Session Cause.—Actions of proving the tenor are 
now appropriated to the Outer House of the Court of Session 
(subject to review in the ordinary way), and to the Court of Teinds ; 
and by the old form the testimony of the witnesses could not Be 
received but in the presence of all the judges. 

30. Multiplepoinding.—The action of double or multiple poind- 
ing may be also reckoned declaratory. It is competent to a debtor 
who is distressed or threatened with distress, called double distress, 
by two or more persons claiming right to the debt, and who there- 
fore brings the several claimants into the field, in order to the 
debating and settling their several preferences, that so he may pay 
securely to him whose right shall be found preferable. This action 
is daily pursued by an arrestee, in case of several arrestments 
used in his hands for the same debt, or by tenants, in the case of 
several adjudgers, all of whom claim right to the same rents ; and 
by trustees (not judicial factors), in order to obtain sildioial 
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exoneration where there are conflicting claims on the trust- Rerioy 1878, 
L.R. 413; 
estate, and in that case whether there be double distress or not. ce 


In all cases, the debtors or the trustees are called the real Mae nae 


IVDO 


raisers. In these competitions any of the competitors may bring 7 F- 733. 


? 


an action of multiplepoinding in name of the trustees or other 
debtors, who are then called the nominal raisers, without their 
consent, or even though they should disclaim the process; since 
the law has introduced it as the proper remedy for getting such 
competitions determined. And, while the subject in controversy 
continues in medio, any third person who conceives he has right to Landale; ‘Terrell, 
it may, though he should not be cited as a defender, produce his 1055; National 
titles as if he were an original party to the suit, and will be4ar.i7. ” 
admitted for his interest in the competition. Such persons as 
well as defenders who appear are styled claimants. Any of them 
may, besides making a claim, take objection to the condescendence 
of the fund im medio, which the raiser—real or nominal—has put 
in. The fund generally consists of money or moveables; but in 
recent times the process has been used by trustees for the deter- Boyd's Trs. 1906, 
mination of disputes regarding heritage. 

31. Accessory Actions; Exhibition.—Certain actions may be (52) 
accessory, because they are merely preparatory or subservient to 
other actions. Thus, exhibitions ad deliberandum, now no longer sup. 3, 8, 27. 
of any service, were intended only to pave the way for future 
processes. Where a party to a suit was to prove a point by st.4,41,4. 
writings which were in the hands of a third person, a separate 
action was, in our ancient forms, necessary for forcing the exhibi- 
tion thereof ; but this is now done summarily, by incident diligence 
granted by warrant of the Court against the havers or possessors 
of these writings for exhibiting them on a specification of docu- 
ments, adjusted so as not to include confidential communications, Fife County ©, 
or such as could not be used at the trial. The persons cited in Ogston, 900, 2 
this diligence must either produce the writings called for, or depose AS. 22 Feb. 
that they neither have them nor had them since the citation, nor ~ 
have fraudulently put them out of their custody to elude a future 
citation, nor suspect by whom they were taken away, or where 
they now are. 

32. Transference.—An action of transference was also of this — (60, 61, 63) 


sort, whereby an action, during the pendency of which the pursuer 


aye Hee 
18.171 


Denholm, 
M. 7485. 


Sn. 


31-2 V. c. 100, 


ss. 96-98. 


(62) 


31-2 V. ec. 100, 
ss. 95-98 ; 
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or defender happened to die, was craved to be transferred from the 
deceased to his representative in the condition in which it stood 
formerly. If it were the pursuer who was dead, it was called a 
transference actévé; if the defender, it was a transference passivé. 
Upon the pursuer’s death his heir may now, by 1693, ¢. 15, insist 
in the cause against the defender, without a transference activé, 
upon producing either a service, a confirmed testament, or a special 
assignation, according as the subject is heritable or moveable. But 
transference passivé continues by that Act on the former footing ; 
it being reasonable upon the death of a defender to give previous 
notice to his heir, before he be obliged to defend in a process, of 
which perhaps he knew nothing before. Transferences being but 
incidental to other actions, can be pronounced by that inferior 
judge alone before whom the principal cause depended. Where 
the representatives of the deceased live in another territory, it is 
the Supreme Court which must transfer if jurisdiction be founded 


Cameron, 1838, against them ratione rei site, or by arrestment jurisdictionis 


fundande causd. The form of proceeding by way of action is still 
obligatory in the Sheriff Court. In the Court of Session it is 
superseded by a minute in causd, served and intimated and followed 
by a similar interlocutor to that which might have been pronounced 
in the action. By the above-cited statute 1693, obligations may 
now be registered summarily after the creditor’s death; which 
before was not admitted without a separate process of registration, 
to which the granter was necessarily to be made a party. 

33. Wakening.—A process of wakening is likewise accessory. 
An action is said to sleep when it lies over, not insisted in for a 
year and day, in which case its effect is suspended; but even then 
it may at any time within the years of prescription be revived or 
awakened by a summons, in which the pursuer recites the last step 
of the process, and concludes that it may be again carried on as if 
it had not been discontinued. But the same end may now be 


7 Edw. VII. c.51, attained both in the Court of Session and in the Sheriff Court by 


Sched. IL. s. 


19-20 V. c. 79, 


s. 43. 


minute im causi. And wakening and transference may in the 
former Court be obtained in pursuance of a combined minute. 
An action that stands upon any of the Inner-House rolls cannot 
sleep; nor a sequestration; nor an action at avizandum 3 hor one 
in which decree is pronounced, because it has got its full comple- 
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tion, Consequently, the decree may be extracted after the year 
without the necessity of a wakening. 


34, Transumpt.—An action of transumpt, now rarely used, falls (53) 
under the same class. It is competent to those who have a partial Webster, 180% 


interest in writings that are not in their own custody, against the Selkirk, 1880, 
possessors thereof, for exhibiting them, that they may be transumed 
for their behoof. Though the ordinary title in this process be an 
obligation by the defender to grant transumpts to the pursuer, it 
is sufficient if the pursuer can show that he has an interest in the 
writings; but in this case he must transume them on his own 
charges. Actions of transumpt may be pursued before any judge 
ordinary. After the writings to be transumed are exhibited, full 
duplicates are made out, collated, and signed by one of the clerks 
of court, which are called transumpts, and are as effectual as an 
extract from the register, so that they cannot be defeated but by 
improbation ; in which case, the user of the transumpt must either 
produce the principal writings themselves upon a diligence, or 
otherwise suffer certification to pass against them. 

Advocations ; Suspensions.—Advocatious were and suspensions sup. 1, 2, 20, 
are not so properly accessory actions as judicial steps that give a a 
new form to the action to which they relate. Summonses prevento 
termino, which were used for shortening the days of appearance 
assigned in suspensions or advocations, are now quite in disuse ; 
for by the present practice a fixed rule is observed with respect 
to these days; and no suspension or advocation passes upon long 
days, as the custom was formerly. 

35, Summons.— Actions proceeded anciently upon brieves issuing (3-5) 
from the chancery, directed to the justiciary or judge ordinary, who 
tried the matter by a jury, upon whose verdict judgment was 
pronounced. And to this day we retain certain brieves, as of 
kenning to the terce, tutory, and insanity—all, except the last, Sup.2, 9.295 
being, however, virtually obsolete. But summonses were, immedi- >? ”” ’ 
ately upon the institution of the College of Justice, and probably 
earlier, introduced into our law in the place of brieves. <A 
summons, when applied to actions pursued before the Session, 
is a writ in the King’s name, issuing from his signet upon the 
pursuer’s complaint, authorising messengers to cite the defender 
to appear before the Court, and make his defences. This form 


31-2 V. c. 100, 
s.19; 45-6 V. 
Cat: 


A.S. 19 Feb. 
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is retained, but citation may now also be given by sheriff officers 
in districts where no messenger resides, and by registered letter. 
Formerly, when a summons passed the signet it contained little 
more than the pursuer’s name and the date of signeting. Before 
citing the defender upon it, his name and the days of appearance 
were filled up in the blank; but the libel or declaration, setting 
forth the ground of action, needed not to have been engrossed in it 
till it was called in Court. By Act S., 15 Feb. 1723, which was 
but temporary, the libel was ordained to be filled up in summonses 
before execution, with certain exceptions therein contained; and 
this Act was made perpetual by a posterior one. This requirement 
was made statutory in 1825; and now, while the summons—in the 
strict sense of the word—contains only the names of the parties and 
the conclusions of the action, the grounds of action are set out in 
an articulate condescendence and note of pleas in law annexed to 
the summons and constituting part of it. The summons proper 
closes with the will, which is the royal order to summon or charge 
the defender to compear; and the will may contain warrant to 
arrest or inhibit, or both. The summons must be signed by a 
writer to the Signet. The other signatures required on each page 
may be appended by any certificated law agent. The writ must 
pass the Signet. 

36. Inducie.—The days indulged by law to a defender between 
his citation and appearance, to prepare for his defence, are called 
inducie legales. If he is within the kingdom, seven days must 
be allowed him for that purpose; and if out of it fourteen. 
Defenders residing in Orkney or Zetland, or one of the islands of 
Scotland, must be cited on fourteen days. A summons must be 
called within a year and day of its date, otherwise it falls for ever. 
The calling consists in printing the partibus—a marginal note of 
the names of parties, pursuer’s counsel and agent, and the Lord 
Ordinary—in the Rolls which are exhibited on the wall of the 
Court. 

Summary Complaint.—Offences against the authority of the 
Court, acts of malversation in office by any member of the College 
of Justice, and acts of violence and oppression committed during 


the dependence of a suit by any of the parties, may be tried without 
a summons, by a summary complaint. 
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36A. Proceedings in Absence.—If the defender does not enter Inf. 4,3, 4. 
appearance at the clerk’s office within two days after the calling, 31 31-2 V. c. 100, 
the pursuer may enrol the case before the Lord Ordinary with a 
view to obtain decree in absence. On the other hand, if the ria. 
pursuer fail to call the case within three sederunt-days after the 
expiration of the induciw, the defender may lodge a protest ; and if 
the pursuer fail to call it within nine days more, the defender may 
obtain an extract of his protest, which extinguishes the pursuer’s 
action, unless on cause shown the pursuer be reponed. If the 
defender have entered appearance, he must lodge his defences 
within ten days after the calling, and if he fail to do so the pursuer 
may enrol the cause and obtain decree in absence: but within ten z0ia.s. 23. 
days thereafter such a decree may be recalled on the motion of the 
defender and payment of a penalty, whereupon he is reponed and 
allowed to lodge his defences. 

37. Concourse of Actions.—Different civil actions were by the (64) 

Roman law frequently competent, on the same ground or right, 
to the pursuer; who, after he had prevailed in one action, might 
insist in the other, in so far as it contained more than he had 
recovered by the first. Our law knows no such concourse; for 
where an action is in part penal—e.g., a removing, spuilzie, &c.— 
a pursuer who restricts his demands to, and obtains decree merely 
for restitution, cannot thereafter bring a new process for the violent 
profits. Yet the same fact may be the foundation both of a 
criminal and civil action; because these two are intended for 
different purposes: the one for satisfying the public justice, the 
other for indemnifying the private party. And though the defender 
should be absolved in the criminal trial for want of evidence by 
witnesses, the party injured may bring an action ad civilem effectum, 
in which he is entitled to refer the libel to the defender’s oath, 
or to call him as an ordinary witness. 

38. Accumulation of Actions.— Where actions of different kinds (65) 
were competent, though upon the same ground of right, they 43,s.1D.(0,17). 
‘could not by the Roman law be included in the same libel; for 
every different species of action had a particular formula, which it 
behoved the pretor to observe in remitting the cause to the judge. 

But where one had separate claims against another, all productive 59 14D.(17, 2), 
of the same sort of action, he might have thrown them into one 
42 
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libel; because there, as the actions were of the same kind, one 
formula served for ali. By our forms one libel may contain 
different conclusions on the same ground of right, rescissory, 
declaratory, petitory, &ec., if they be not repugnant to each other. 
Nay, though different sums be due to one upon distinct grounds 
of debt, or even by different debtors, the creditor may in theory 
insist against six of them in the same summons. 

39. Defences.—Defences are pleas offered by a defender for 
eliding an action. They are either dilatory, which do not enter 
into the cause itself, and so can only procure an absolvitor from 
the lis pendens ; or peremptory, which entirely cut off the pursuer’s 
right of action (que perimunt causam). The first, because they 
relate to the forms of proceeding, must be offered am limine 
judicii, and all of them at once. And peremptory defences which 
formerly might be proponed at any time before sentence, but with 


ecco sty <- 120, the restriction contained in Act, 23 July 1674, must now also be 


BiB V.c. 109, 


29. 
iN Ss. 20 March 
1907, s 


stated at once. But there are ample facilities for amendment. 
The defences consist of (1) answers to the pursuer’s averments, 


13.4'V. €. 36,81. which may be either denied, varied, explained, or admitted ; (2) a 


statement, where necessary, of facts on which the defender fount 
his resistance to the pursuer’s claim; and (3) one or more pleas in 
law, in which he maintains that the law applicable to the facts 
entitles him to absolvitor—z.e., to be entirely assoilzied or absolved 
from the conclusions of the summons, or at least to have the action 
against him dismissed. Along with the summons and defences, 


6 Geo. 1V. e. 120, the parties must produce the deeds or writings on which they 


Step. s. 8. 


respectively found; or, in the case of an action of reduction of a 
deed, the pursuer calls upon the defender to produce the deed 
in question, and the defender must do so—i.e., satisfy production— 
unless he can show that the pursuer has no title to make the demand. 

40. Litiscontestation.—A cause, after the parties had litigated 
it before the judge, was said by the Romans to be litiscontested. By 
litiscontestation a judicial contract is understood to be entered into 
by the litigants, by which the action is perpetuated against heirs, 


Stuart, M. 10351. even when it arises ea delicto. By our law litiscontestation, which 


was at one time not formed till an act was extracted, admitting 
the libel or defences to proof, is now brought about by the lodging 
of defences. 
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40A. Record and Debates.—The summons and defences together 
form the record, of which the pursuer must, within eight days after 
the defences have been received, lodge printed copies with the 31-2 V.c. 100, 
defender’s agent and with the Clerk of Court. After four but” 
within six days more, the Lord Ordinary puts the case to the via. s, 27. 
roll for adjustment, requires the parties to make any alterations 
or additions they may desire, and “closes the record,” unless cause 
be shown for revisal, which enables them to make greater changes. 
Even after the record is closed, amendments may still be made mia.s.29. 
upon it at any time, so far as necessary for the determination of 
the question at issue, generally on condition of paying a sum in A'S, 20 March 
respect of the expense caused by such a course. At the closing ~ 
of the record, when no material fact is disputed, and. when the 31: 2 V. ¢. 100, 
result of the case depends on the manner in which the rules of law ec 
are to be applied to it, parties should renounce probation, and in 
this case the cause should be sent to the procedure roll. The Lord 
Ordinary then hears a debate on the merits, and pronounces an 
interlocutor either giving the pursuer decree in terms of one or 
more of the. conclusions of the summons, or dismissing the action 
(in which case the pursuer may raise another on the same grounds), 
or assoilzieing (2.¢., absolving) the defender from the conclusions 
(in which case the pursuer is precluded from raising another action 
against the defender on the same grounds), and with certain findings 
as to the expenses of the cause. 

If there be disputed facts, there may be doubt as to whether Zia. 
the facts alleged are relevant to the issue, or whether any pleas 
in law can be dealt with before probation, in which circumstances 
the case is sent to the procedure roll ; or, lastly, where the parties 
are agreed as to the necessity for inquiry regarding the facts, the 
Lord Ordinary appoints a diet of proof, or in certain cases orders 
issues with a view to the trial of the cause by jury. 

40B. Proof, Documentary and Oral.—When one of the parties A.s. 16 Feb. 
refuses or delays to produce documents necessary for the trial of Hag 
the case, his opponent may lodge a list or specification of them, 
and move the Lord Ordinary to grant diligence for their recovery. 
Or a motion may be made for a diligence to examine witnesses Ibid. s. 17. 
whose evidence is likely to be lost owing to illness, old age, or 
unavoidable absence. In these cases a commissioner is appointed 
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to examine the havers or holders of the documents, or the witnesses 
specified, and his report, together with the documents produced, 
then forms part of the proof to be afterwards led, whether before 
a jury or before the Lord Ordinary. Where the Lord Ordinary 
takes a proof, each party adduces witnesses to prove his statements, 
and the proof is followed by a hearing on evidence. 

40C. Trial by Jury.—If the cause is to be tried by jury, the 
trial is presided over by one judge, whose duty is to take notes. 
of the evidence adduced, to inform or “direct” the jury Eee un ie 
points of law involved, and to sum up the evidence in his “ charge,” 
while the jury, consisting of twelve members, has to pronounce a 
verdict or finding upon the facts. The verdict must be unanimous, 
unless the jury has been enclosed for more than three hours, or 
unless the parties consent to accept a verdict by a majority. If 
unable to agree within six hours, the jury may be discharged. 
On the other hand, the parties may arrange a compromise; or 
the pursuer may, at any time before the judge’s charge, with the 
judge’s leave, abandon his case. Against the verdict of the jury 
there is no direct appeal; but if either party is dissatisfied with 
the rulings or directions of the presiding judge, and objects or 
excepts to them at the trial, he may, within the first six days of 
the ensuing session, or (if the case has been tried during session) 
within ten days after the trial, move the Inner House for a new 
trial and present a bill of exceptions. The Court may then find 
that, owing to a misdirection of the presiding judge, the verdict. 
should be entered for the objector (i.¢., practically reversed), or 
that a new trial should be granted. Or a new trial may be granted 
on arule, the ground being (inter alia) that the verdict is contrary to 
evidence, or that the damages are excessive. The Sheriff Courts. 
Act, 1907, establishes jury trial in the Sheriff Court, confined to. 
actions for damages for personal injury, at the instance of an 
employee against his employer. In the Sheriff Court a jury 
consists of seven members. Their verdict is appealable to the 
Court of Session on certain specified grounds. 

40D. Bill-Chamber : Suspension ; Interdict ; Liberation.—Certain 
cases of urgency may be brought, at any time of the year, before 
a department of the Court called the Bill-Chamber, presided over 
by the Lord Ordinary on the Bills (i.e, by the Junior Lord 
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Ordinary during session, and in vacation by judges appointed 
in rotation). The cases competent in this Court generally are Inj. 4,3, 5. 
Suspensions, suspensions and interdicts, and suspensions and 
liberations, proceedings of a summary character, in which great 
injustice might result from delay. In a note of suspension the 
suspender prays the Court to stay or suspend the execution of 
a decree or of a threatened charge on a bond or on a protested 
bill. The note is at once intimated to the respondent, who may 
lodge answers. If the suspender’s statements show no good reason 
for the remedy craved, the note is refused ; but, if he has made out 
a prima facie case, the note is passed (i.¢., the remedy is provisionally 
granted), the suspender being usually obliged to consign the sum 
for which decree has gone out against him, or to find caution 
judicatum solvi—t.e., that he will implement the decree if ultimately 
unsuccessful. The note may, however, be passed without caution 
or consignation if the proceedings and decree complained of have 
been manifestly irregular. The note having been passed by an 
interlocutor which has become final (z.¢., which has not been reclaimed 
against, or which, having been reclaimed against, is affirmed by the 
Inner House), the case becomes an ordinary Court of Session cause ; 31-2 V. c. 100, 
a record is made up, and after proof or further procedure the Court i 
decides whether the remedy provisionally granted is to become 
permanent or to be recalled. In the case of a suspension and Inf. 4,3,6. 
interdict, where the object of the complainer is to have the respon- 
dent interdicted or prohibited from encroaching on his property 
or infringing his rights, the procedure is similar; and the same 
remark applies to the now comparatively rare suspension and 
liberation, where the suspender further craves liberation from 
imprisonment. 

40E. Summary Petitions.—Although the chief function of the 
Inner House is that of a court of appeal, legal proceedings in some 
cases, chiefly of an administrative character, are initiated in one of 
its two Divisions. The exercise of the nobile officiwm, or equitable 20-1 v.c. 56. 
discretion of the Court, is, however, to a large extent delegated to 
the Junior Lord Ordinary in the case of petitions. Most petitions 
are now presented to the Junior Lord Ordinary, the most important 
being petitions under the Entail Acts, the Railway Acts, the Lands sce Index. 
Clauses Consolidation Act (1845), the Judicial Factors Acts (1849 
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and 1889), the Bankruptcy Act (1856), and local and personal Acts, 
and also petitions for the appointment of tutors-dative, judicial 
factors, and curators bonis, and applications by them for special 
powers and for their discharge. In such cases the applicant 
presents a petition to the Court acting through the said Lord 
Ordinary, stating his case, and concluding with a prayer, in which 
the Acts to be authorised are clearly and succinctly stated. If the 
petition be incidental to other proceedings, it must be presented 
to the judge or Division before whom these are pending. The 
petition is then, by order of the judge, intimated to and served 
upon all parties interested, in order that they may have an oppor- 
tunity of lodging answers before the expiry of the usual induciw 
of eight days. Whether answers are lodged or not, the Lord 
Ordinary usually remits the petition to a man of skill to inquire 
into the circumstances of the case, on consideration of whose report 


he either grants or refuses the prayer of the petition. The Lord 


; Ordinary’s interlocutor may, however, be reclaimed against by the 


petitioner or by the respondent within eight days. Certain petitions, 
however, are competent in the Inner House only. The chief of 
these are petitions for continuance of the winding-up of a company 
subject to the supervision of the Court, and other company petitions ; 
extraordinary applications in trust cases ; petitions by judicial factors 
on sequestrated estates for approval of their proposed distribution 
of the funds ; petitions by beneficiaries for the removal of trustees ; 
petitions objecting to burgh accounts ; and petitions impugning the 
election of Members of Parliament. 

40F. Special Cases on Questions of Law.—Where parties are 
agreed on certain facts, but are at issue with regard to the law 
applicable to them, they may present a special case to one of the 
Divisions, stating the facts, and craving an answer to one or more 
questions of law. 

40G. Reclaiming Notes.—Judgments of a Lord Ordinary, or 
of the Lord Ordinary on the Bills, are generally subject to review 
by the Inner House. This review is asked for in an appeal called 
a reclaiming note. Final judgments of the Lord Ordinary disposing 
of the merits must be reclaimed against within twenty-one days of 
their date; interlocutory or incidental judgments, such as those 
sustaining or repelling a preliminary or dilatory defence, within ten 


Erd.] OF ACTIONS 663 


days of their date, but only with the Lord Ordinary’s leave; and 
interlocutors appointing or refusing proof, and likewise motions to Thid,. s. 28; AS, 
vary issues adjusted by the Lord Ordinary, within six days of their 

date, without leave. 

40H. Disposal of Reclaiming Note.—The reclaiming note is 6 Geo. IV. ¢, 120, 
boxed or: presented to one of the Divisions, and copies of it are es 
served upon the respondent; it then appears in the roll on the 
following day among the single bills or motions, and unless its 
validity is open to some objection capable of being summarily 
disposed of, it is sent to the roll of ordinary cases depending before 
the Division, called the short roll, unless the matter be urgent, in 
which case it is sent to the summar roll, which takes precedence 
of the ordinary roll. The Court may dispense with the printing 
of long proofs and documents, especially if either party appears in 
forma pauperis. If, after the debate, the judges are equally divided 
in opinion, they may order the case to be reheard before them- 
selves and one judge, or before themselves and three judges of 31-2 V.. 100, 
the other Division. Or the case may go to the whole Court on ae 
minutes of debate. The procedure in the case of a reclaiming note 
against a judgment in the Bill-Chamber is similar. The note must 
be lodged within fourteen days, but its presentation does not A. s 24 Dec. 
suspend the operation of the Lord Ordinary’s judgment, unless, 
on special cause shown, he expressly stays execution. 

40I. Appeals.—A judgment in the Sheriff Court, whether pro- 312. V. c. 100, 
nounced by the Sheriff or by the SheriffSubstitute, where the Taw. VIL. 51. 
sum at stake is above £50, may be submitted to the review of the Broateh, 1898, 
Inner House ; and this is termed an appeal in one of the narrower 
senses of the word. Appeals must be brought within six months ; 312 V. c. 100, 
but as the Sheriff’s judgment may be extracted and execution may ae. 
proceed on it after fourteen days from its date, the time for appeal- 
ing is practically limited to fourteen days. If the judgment has 
been extracted, the appeal takes the form of a “suspension.” Lamb, 1901, 
Notice of the appeal is given to the sheriff-clerk, who, within two 
days, transmits the process to the clerk of the Division appealed eee ay 2 
to; and within fourteen days more the appellant must print the 10, March 1870, 
note of appeal, together with the proof and documents founded on, 
and lodge a copy of it in process. If the appellant fails to comply 


with these rules, his appeal is dismissed ; but, if he shows reason- 
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able cause for his failure, he may be reponed within eight days. 
Application to dispense with printing must be made within eight 
days after the clerk has received the process. The subsequent 
procedure is the same as in the case of reclaiming notes. 

In a few cases the procedure in the Inner House is somewhat 
different, as under the Railway and Canal Traffic Acts and in 
appeals for jury trial. 

40J. Appeals to the House of Lords.—Against the final judg- 
ment of one of the Divisions of the Court of Session, in all ordinary 
cases, an appeal to the House of Lords may competently be brought 
within two years; but against interlocutory judgments an appeal 
cannot be taken without the leave of the Court, unless there has 
been a difference of opinion among the judges. The appeal is in 
the form of a petition to the House of Lords, praying that the 
judgment of the Court below may be reversed or varied ; and the 
effect of serving the appeal upon the respondent is to stay the 
execution of the judgment; but the Division by which it has been 
pronounced may, on a petition by the successful party, showing 
sufficient cause, grant warrant under certain conditions for interim 
execution of the decree, or for interim possession of the property 
in dispute, or for interim payment of costs already incurred. If 
the House of Lords attirms the judgment, the case is at an end, 
and the judgment can be carried into execution without further 
procedure; but, in the event of a reversal or alteration of the 
judgment, the concluding step in the litigation consists in the 
presentation of a petition to the Court of Session for warrant to 
apply the judgment of the House of Lords. 

40K. Vacation.—During vacation or “recess,” the ordinary 
business of the Court is suspended; but, as already mentioned, 
the Lord Ordinary on the Bills continues to sit for the transaction 
of business of an urgent character. The general rule as to inducie, 
or other periods allowed for different steps of procedure, is that 
when they expire in vacation the step which would otherwise 
immediately follow must be taken on the first box-day happening 
thereafter ; or, in other words, appearance is entered, or production 
satisfied, or defences are lodged, or answers returned, on a day 
when the offices of the Court are open for the purpose. Summonses 
served during vacation must also be called on the first box-day 
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after the expiration of the inducie. The Lord Ordinary sits on 
the fifth lawful day after each box-day, chiefly for the purpose of via. 
disposing of undefended causes, and of granting diligence for the 
recovery of documents or for the taking of evidence. If no box- 
day intervenes between the expiration of the various periods 
referred to and the meeting of the Court, the ensuing step in the 
procedure must be taken on the first sederunt-day. 
40L. Expenses.—Though the Court has an absolute discretion, Cranford, 1862, 
except in a very few cases, to give or refuse or modify expenses, ee 
the general rule is that they follow success in the action. If there 
be divided success, it is usual to leave each party to pay his own 
costs, or to modify the amount or proportion due to one of the 
parties. In some cases, payment of expenses in a previous suit, in 
others the finding of caution, will be demanded as a preliminary. 
Interim costs, or the expenses caused by a false step in a litigation, 
may be ordered to be paid. In actions tried by a jury, when a 
verdict is returned for the pursuer with damages less than £5, 
the pursuer is not entitled to expenses unless the judge who 
presided at the trial certifies that the action was brought to try 
a right besides the mere right to recover damages, or that the 
injury was done maliciously, or that, in slander actions, the action 301 V. c. 100, 
was for the vindication of the pursuer’s character, and was fit to 
be tried in the Court of Session. In actions of damages based on 
some other ground than slander, if the damages recovered are less 
than £50, the pursuer is not entitled to recover more than half of 
his taxed expenses, unless the presiding judge shall certify that A.S. 20 March 


1907, 8. 8; 
he ought to recover a larger proportion, not exceeding two-thirds. Hughes, 1909, 


P i510: 
If a defender has judicially made a tender to settle the case, and Hinges, 1910, 
the sum recovered is no more than what is so offered, he is usually 
entitled to his costs subsequent to the date of the tender ; if it be 
less, it does not affect the costs. A tender should be accompanied 
by an offer to pay the judicial expenses of the opposite party till 
its date. A separate action to recover expenses is incompetent. Mayor, 1892, 
There are many subordinate rules applicable to different stages 
of an action and to particular suits. Accounts of expenses are 
taxed by the Auditor, subject to revision—usually a hopeless 
resort—by the Court. 

40M. Procedure in Inferior Courts.—The writs in use in the 
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Ordinary Court of the Sheriff differ from those in vogue in the 
Court of Session, but the procedure is in most other matters now 
‘assimilated. The limits of space preclude further detail regarding 
the process of this and of the other Courts presided over by the 
Sheriff or Justices. 


Ay Ob: INSOLVENCY AND BANKRUPTCY 

1. History.—The bankruptcy processes of sequestration and 
cessio bonorum have in moder 
companies for which a different procedure has been devised— 
superseded to so large an extent the diligence of individual 
creditors, that it is essential for the practitioner to become 
familiar with the leading rules. Before the middle of the 
eighteenth century the main fund of credit in Scotland consisted 
of the land and fundo annexa ; and it was found sufficient, in order 
to prevent an unseemly and expensive race of diligence, to 
introduce the rules against undue alienations and undue prefer- 
ences; the provisions for bringing in pari passu all comprisings 
and adjudications within year and day of the first effectual ; and 
the cumbrous procedure of ranking and sale. There was till then 
no provision for the equalising of diligence directed against 
moveable property, and no power existed to discharge a bankrupt 
of his debts. For though the common law process of cessio bonorwm 
enabled an honest bankrupt to escape imprisonment, it had no effect 
in freeing him from the load of his liabilities, without payment in 
full. The outburst of commercial enterprise which closely followed 
the pacification of 1746 made this state of things intolerable ; and 
in 1772 the first sequestration statute was passed, whereby a bank- 
rupt’s moveable estate—and it alone—was vested in his creditors for 
distribution among them; provision was made for his discharge ; 
and diligence against that estate was equalised, if executed within 
the period of constructive bankruptcy set up by the Act of 1696. 
Heritable property was included by an Act passed in 1783. Many 
minor improvements were made in 1793, 1814, 1839, and 1853 
towards extending the range and cheapening the working of the 


TAS] OF INSOLVENCY AND BANKRUPTCY 667 


a 


system. The present law stands on the Act of 1856, as amended, Here cited as 
or at least altered, in a few details by later statutes. In 1839 the c. eames 
benefits of the Acts had been extended to the estates of deceased 

debtors ; in 1856 the restriction, in the case of living debtors, to 

such as were engaged in trade was abolished. 

In 1880 imprisonment for debt was in most cases abolished ; rf. 4, 3,9. 
and the process of cessio bonorwm—which in its old form lost eve 2 
thus its chief virtue—was transformed, roughly speaking into a 
sequestration adapted for small estates. Discharge of debts in a 
cessio was allowed in the following year, under certain restrictions 44-5 V. c. 22. 
as to minimum dividend, which were applied also to sequestration. 

The rules against undue alienations and preferences above 
mentioned were and are the following :— 

1A. At common law fraudulent alienations and preferences in Ta. 
prejudice of the general body of an insolvent debtor’s creditors are 12-18. 
reduced with difficulty, since those who impugn these transactions 
have to show both that the granter was insolvent at the time he 
ganted them, and that he granted them for no valuable considera- 
tion or true and just cause. Insolvency here means excess of 
liabilities over assets existing at the time or brought about by the 
act complained of. And there is valuable consideration—the trans- 
action is onerous, not gratuitous—if an adequate quid pro quo 
(roughly speaking) was given or already existed at the time. 

Thus, in regard to alienations, marriage makes an antenuptial 1 BO. 631 ; Car 


ae phin, 1867, 
marriage-contract onerous to the extent of a reasonable provision fat; Watson, 


1874, 1 R. 882. 
for wife and children; and the provision can only be reduced 
quoad excessum. A postnuptial contract or provision (not protected 434 V. c. 26 
by a statute in favour of life assurance) which is to take effect 
only after the granter’s death would probably be cut down wholly 
1 if granted during insolvency, and guoad excesswm, if Learmonth, 
eee a 2 - "| 1875,2R. HL. 62; 


i ‘ upervened ; while a provision, which is Se. Equitable 
insolvency has only sup e p : oe 


to come into effect during the marriage, cannot in any case stand Heep: 
against creditors. In regard to fraudulent preferences at common We a a 

law, it must be shown that they were voluntarily given during 
insolvency by a debtor who was aware of his condition. These se 
alienations and preferences may be impugned at common law by 
any creditor whether his claim is dated prior or subsequent to 


the challenged transaction. 
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The Scots Parliament by Acts passed in 1621 and 1696 came 
to the aid of creditors, who, though they had been unfairly treated 
by their debtor, were not able to relieve themselves of the heavy 
onus of proof thus thrown on them. It did so by raising certain 
presumptions. 

Of Alienations to Conjunct and Confident Persons.—The 
statutory reduction of alienations hurtful to creditors is founded 
upon the Act 1621, c. 18, which we have borrowed from the 
Roman law. By the first part of this statute all alienations 
granted after contracting of lawful debts, in favour of conjunct or 
confident persons, without true, just, and necessary causes, and 
without a just price really paid, are declared null at the instance 
of a true and prior creditor. The presumptions set up by the 
Act as construed are that, if these alienations were granted to a 
conjunct or confident person, and if at the date of the challenge 
the debtor was insolvent, it is assumed that they were granted 
gratuitously (without true, just, and necessary causes), and that 
the debtor was insolvent at their date—-which were the requisites 
for a successful challenge at common law. One is deemed a prior 
creditor whose ground of debt existed before the right granted 
by the debtor, though the written voucher of the debt should 
bear a date posterior to it. He may be an assignee to a prior 
debt ; a contingent creditor, if the contingency is purified before 
the challenge ; the debtor’s trustee in sequestration, though repre- 
senting no prior creditors; or the, debtor himself, reinvested in 
his estate with a special assignation: but not a purchaser of the 
bankrupt estate under deed of arrangement; or the trustee under 
a private trust for creditors, or in a cessio, unless he holds an 
assignation by prior creditors. Persons are accounted conjunct 
whose relation to the granter is so near as to bar them from 
judging in his cause. Confident persons are those who appear 
to be in the granter’s confidence, by being employed in his affairs 
or about his person ; as a doer, steward, or domestic servant, his 
guardian or ward, his partner in a firm; not his trustee or 
beneficiary, or his fellow shareholder, 

1B. Gratuitous Deeds of an Insolvent are Reducible.—Though 
by the letter of this Act the right to be reduced must be granted 
both without a price paid and in favour of a conjunct or confident 
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person, yet, as has been said, the first is assumed, if the second is 
proved ; and by practice gratuitous rights, even where they are 
granted to strangers, are, though not under the Act, subject to 
reduction. Rights, though gratuitous, are not reducible if the 
granter, contrary to the presumption, can show that he had at 
the date thereof a sufficient fund for the payment of his creditors. 


Provisions to children are in the judgment of law gratuitous if ‘ 


they carry no jus crediti; so that their effect in a question with 
creditors depends on the solvency of the granter. But settlements 
to wives, either in marriage-contracts or even after marriage, are, 
in the circumstances mentioned in the foregoing section, onerous in 
so far as they are rational ; and consequently are not reducible even 
though the granter was insolvent. This rule holds also in rational 
tochers contracted to husbands. But it must in all cases be 
qualified with this limitation—if the insolvency of the granter was 
not publicly known; for, if it was, fraud is presumed in the 
receiver of the right, by contracting with the bankrupt. 

1C. Onus of Proof.—The creditor who objects to the deed must 
by the words of the Act prove that it was gratuitous, either by the 
oath or writing of the receiver ; but as the statute is now explained, 
the receiver, if he be a conjunct or confident person, must displace 
the presumption above referred to, and instruct or support the 
onerous cause of his right, not merely by his own oath but by 
some circumstances or adminicles. If there is no real ground of 
suspicion, the slightest adminicles will serve. Where a right is 
granted to a stranger, the case does not fall under the Act, and 
the narrative of the deed, expressing an onerous cause, is sufficient 
per se to secure it against this form of reduction. 

1D. Second Part of Act 1621.—By a second branch of this 
statute all voluntary payments or rights made by a bankrupt to 
one creditor, to disappoint the more timeous diligence of another, 
are reducible at the instance of that creditor who has used the prior 
diligence. Grants made by the debtor in consideration of sums 
instantly advanced by the grantee are not securities given to 
creditors, and so fall not under the sanction of the statute—e.g., 
a sale of lands, or a bond of borrowed money. A creditor, though 
his diligence be but begun by citation, may insist on a reduction 
of all posterior voluntary rights granted to his prejudice ; but the 
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creditor who neglects to complete his begun diligence within a 
reasonable time is not entitled to reduce any right granted by the 
debtor after the time that the diligence is considered as abandoned. 
This branch of the statute has ceased to be of practical importance, 
since notour bankruptcy is now as a rule constituted by the expiry 
of a charge without payment. 

1E. Saving for Innocent Third Parties.—A prohibited aliena- 
tion, when conveyed by the receiver to another, who is not privy 
to the fraud, subsists by the statute in the person of the bond fide 
purchaser. Where the conjunction or confidence between the 
granter and receiver cannot be perceived, either from the tenor 
of the right or from the conveyance of it to the purchaser, the 
purchaser is not presumed to have been partaker of the fraud. 
This statute declares all alienations made contrary thereto to be 
null, either by way of action or exception; and now the challenge 
may be taken either in the Court of Session or in the Sheriff Court. 
In practice it was at one time only in the case of moveable rights 
that the nullity was receivable by exception ; it had to be declared 
by reduction where the right was heritable; but the alternative 
has been reiterated in modern Acts without this restriction. 

1F. Reduction upon the Act 1696.—The third presumption— 
this time a presumption jurzs et de jure and conclusive—raised by 
statute in aid of the common law of fraud by bankrupts, is set up 
by the important Act 1696, c. 5, whereby voluntary dispositions, 
assignations, or other deeds granted by a bankrupt at or after his 
becoming bankrupt, or within sixty days before his bankruptey, 


, to one creditor, either for his satisfaction or further security, in 


preference to another, are reducible at the instance even of such 
co-creditors as had not used the least step of diligence. The defini- 
tion of notour bankruptcy has been greatly altered in modern times. 
In this Act a bankrupt is described by the following characters : 
diligence used against him by horning and caption ; and insolvency, 
joined either with imprisonment, retiring to the sanctuary, abscond- 
ing, or forcibly defending himself from diligence. It is sufficient 
that a caption is raised against the debtor, though it be not 
executed, provided he has retired to shun it. The Act strikes 
at special advantages granted during the period of “constructive 


Cranst« 2 ; 
Wieeate” bankruptcy” and later to favourite creditors, It ‘applies to all 
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sorts of deeds, which bestow an undue preference, whether executed 

at home or abroad, by a native or a foreigner, provided they are 

voluntary, i.e., not demandable by action. The title to challenge 

hes with prior creditors in the sense above explained. The form Sup. 8. 1a. 

of challenge is the same as under the Act of 1621. Its effect is to 1802, 13 5a 
restore the preferred creditor and the other creditors to the same Cone 
position as if the deed had never existed ; but a bond fide sub-purchaser Laren’ ae 
of the security cannot be compelled to eae it. 

Certain transactions do not fall under the Act. (1) Cash pay- Gibson, 1833, 
ments not made before the due date, since they are not in “ satis- Angus ‘tr, 1901, 
faction” (in the technical sense) or for further security. Payment 
by bank-note or the debtor’s cheque is payment in cash, not Carter, 1886, 
indorsement of an alien cheque or bill. (2) Acts done in the Louden, 1877, 
usual course of trade. (3) Mova debita. It is provided in the 54 of Geo. 1. 
Act that all heritable bonds or rights on which seisin may follow, 
shall be reckoned, in a question with the granter’s other creditors 19-20 V.c.79,s.5. 
upon this Act, to be of the date of the seisin following thereon ; 
and it had, before the author’s time, been variously decided, 
whether heritable bonds, granted in security of debts presently 
contracted, fell under this branch of the statute; but by a decision Johnston, 
in 1751 the Act was found to relate only to securities for former 
debts, and not to nova debita ; and this exception is now established. 

These nova debita are new debts arising from new transactions 
entered into either before or within the sixty days, the counterpart 
being exigible within that period. It is immaterial whether the 
other party was at the time the insolvent person’s creditor or not ; 
so long as the transaction was not in satisfaction or for further 
security of a prior debt. The main difficulty arises where the Gibson, Bae 


Taylor, 1855, 
transaction consists of giving a security—there being an obligation CH 639; Steven, 


M. 922 


on the insolvent ad factum prestandum. Such a transaction is contig 1875, 


novum debitum and beyond the reach of the Act only if there was $75 ae ak 
a bargain, capable of enforcement, for the doing of a certain thing 7% 1903, 

—the giving of a specific security—instantly or at a fixed time. Price & Piro, 

It does not then matter whether that time be within the sixty days. ee 1832, 

Of course, if what then happens is something done, not by the ove 

debtor, but by the creditor, such as taking infeftment on a bond 

previously granted, the act is beyond cavil. The object of all 


these exceptions is to make it possible for an honest debtor to go 
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on with his business in the ordinary way till he becomes so conscious 
of insolvency that he cannot honestly postpone stopping payment. 
The sixty days are computed by excluding the day on which the 
deed challenged was granted, and regarding the sixtieth day there- 
after pro completo the moment it begins. 

1G. Trust-Right, if Reducible.—Rights granted by a debtor in 
trust for his creditors, though they should contain no partial clause 
preferring any one creditor before the rest, were formerly set aside 
at the suit of those creditors who did not accede to them ; because 
the right of creditors to affect their debtor’s estate by diligence 
ought not to be restrained by a deed of the debtor, imposing a 
trustee on them without their consent ; but now a voluntary trust- 
deed is effectual to exclude diligence against the debtor’s estate, 
provided that the debtor is not rendered notour bankrupt within 
sixty days, that the trustee’s title is completed, and that the deed 
contains no condition of a nature to vitiate it. But such a voluntary 
trust-deed is liable to be superseded at any time by sequestration 
obtained at the instance of a non-acceding creditor. 

2. Insolvency and Bankruptcy.—Insolvency may mean either 
inability to pay a particular debt or a number of debts at the time 
when it or they become prestable ; or inability to pay debts in full. 
Bankruptcy is either a generic term, which popularly includes 
insolvency and bankruptcy proper; or notour bankruptcy as 
statutorily defined; or the position of one whose property has 
been transferred from him to a third party for the benefit of his 
creditors. In the second sense the leading idea and aim is the 
equitable distribution of his assets among his creditors; in the last. 
sense, to this is added the object of discharging him of his debts. 

Notour bankruptcy is now constituted thus :—(1) In the ordinary 
casé—1.é., any case of an individual debtor in which imprisonment 
for debt is incompetent either in virtue of the Debtors’ Act, 1880, 
or in virtue of the common law prior to the passing of that Act— 
by insolvency (in the second sense of the term and usually presumed 
from the diligence) concurring with either (a) a duly executed 
charge for payment followed by the expiry of the days of charge 
without payment, or (6)—whereas on certain Small Debt decrees 
a charge is unnecessary or incompetent—an extracted decree 
followed by the lapse of the days intervening prior to execution 
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without payment having been made. (2) In the case of juristic¢ B.A. (1856) s. 7. 
. persone and individual debtors, ¢.g., married women, incapaces, peers, stewart’s Tr., 
Members of Parliament, who could not even prior to 1880 have aed 
been imprisoned for debt—by insolvency concurring with either 
(a) execution of arrestment not loosed or discharged for fifteen 
days, or (>) execution of poinding, or (c) decree of adjudication. 
(3) In cases where the debtor is still subject to imprisonment, insol- r0ia, 
vency concurring with a charge, actual apprehension or absconding, See inf. 4,3, 10. 
or retreat to the sanctuary or forcible defence against arrest. 
(4) In all cases—(a) sequestration or the equivalent process in 
England or Ireland; (0) insolvency, concurring with sale under a 
poinding or under a sequestration for rent, or with retirement to 
the sanctuary for twenty-four hours, or with application for cessio. 
(5) In the case of a fim, in any of the modes applicable to juristic eee 
persone: or by a partner being made bankrupt for a firm debt. The sw. 
state of notour bankruptcy begins as soon as its requisites concur, ©. 9. 
and lasts, in the case of sequestration and cessio, till the bankrupt is 
discharged and, in other cases, till insolvency ceases. The effects of 
notour bankruptcy are of three sorts—those already described as 
introduced by the Act 1696, c. 5; the equalisation of arrestments sup. 1r. 
and poindings used within sixty days before or four months after B.A. s. 12. 
notour bankruptcy, and of the equivalent production of a liquid 
debt in a judicial proceeding arising out of these diligences; and 
the liability of the bankrupt to be put under sequestration or cessio 
without his consent. 

3. Sequestration—Persons whose Estates may be Sequestrated. 
—The leading Act of 1856 describes the process of sequestration 
in so clear and orderly a manner that nothing more shall be 
attempted here than to give a guide to its main provisions, as 
altered by more recent Acts. The aim of the process is to dis- 
tribute the bankrupt’s estate among his creditors according to 
their preferences, and to afford him a discharge of his liabilities, 
if he is worthy of that privilege. 

Any one—trader or not-—may have his estate sequestrated— 
even a married woman, an imcapaz, a peer, a Member of Parlia- 20-1 Vc 126,545 
ment, a firm, a corporation (other than a railway or a joint stock 1884, 12 R. 328. 
company), and a foreigner subject to the jurisdiction. In regard 
to foreigners, it is settled that a forty days’ residence in Scotland, 
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though for the very purpose of going through the Scottish Court. 
; is sufficient to found jurisdiction. But the Court may within three 
months of the award recall it, if of opinion that the bankruptcy 
proceedings should instead go on in England or Ireland. Moreover, 
the estates of deceased debtors who had been subject to Scottish 
jurisdiction may be sequestrated, though not notour bankrupt ; but 
a dissolved firm is not a “deceased debtor” in the sense of the Act. 

4, Initial Proceedings.—The application may be made either 
in the Bill-Chamber or in the Sheriff Court. It may be made by 
the debtor himself (not necessarily insolvent) with certain concur- 
rence of creditors; or by a deceased debtor’s mandatary at any 
time; or by creditors, one, two, or more, holding claims of certain 
minimum amounts, against a living bankrupt who has within the 
year resided or had a dwelling-house or place of business in 
Scotland, or against the estate of a deceased debtor (not neces- 
sarily insolvent) who was at his death subject to the jurisdiction. 
A creditor’s petition in the former case must be presented within 
four months of notour bankruptcy being constituted; but there 
is nothing to prevent notour bankruptcy being constituted anew, 
though the debtor is already in a state of notour bankruptcy. 


In the latter case the petition may be presented at any time, but 


the award cannot without consent of the representatives be made 
within six months after the death unless the debtor was notour 
bankrupt at his death. The claims founded on by creditors in 
concurring or petitioning may be liquid or illiquid or future, and 
held in more than one capacity, but not contingent. They may 
include interest and ascertained expenses; and discount should 
probably be deducted where the debt is not yet exigible. Pro- 
vision is made for the case of simultaneous petitions being 
presented in different Courts. A creditor must produce an oath 


Ballantyne, 1867, or affidavit to the verity (usually) of his debt, and the account 
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and vouchers necessary to prove it primd facie, and must mention, 
without deducting, any securities or any obligations of co-obligants 
which he holds. If the debtor, or, he being dead, his representative, 
does not consent, he is cited to appear within a certain period to 
show cause why sequestration should not be awarded. 

5. Award of Sequestration—Interim Management — Recall, — 
If the debtor petitions, or if his successor petitions or renouncés 
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the succession, sequestration is awarded forthwith. In other 

cases, if no cause is shown to the contrary, and the debts then 
produced are not paid, and the requisite claims are in order, the 
sequestration must also go out, the judge having no discretion s. 30. 

to refuse it. The award contains an appointment of the first Stuart, sup. 
meeting of creditors and is followed by notice in the Gazette. Witson, 18: 
For the preservation of the estate during the interval before the BA's. 16, 


Cuthbertso 
appointment of a trustee, it is in the discretion of the Court to He dee 
rtridge, | 

appoint a judicial factor on special cause shown. This may be ye ay 
achian, 


done even after the award. The award itself cannot be reviewed ; oe 
but it may be recalled on petition by the debtor or a creditor or $¢. 76. 1e 
the successor of a deceased debtor presented within forty days, 
or, if the debtor be dead and his successor absent, down to the muir, 1850, 
advertisement of the first dividend, for such reasons as, if pro- eee 
pounded, would have prevented sequestration from being granted. 
Recal may also be ordered, unless good cause be shown to the 
contrary, if nine-tenths in number and value of the creditors apply gs. 32-3. 
for it; and in certain other circumstances where the nobile officiwm Anderson, 
of the Court of Session steps in to prevent injustice. And, lastly, sacay is 
the sequestration may be brought to an end prematurely by deed Palani ae 
of arrangement at or after the meeting for election of a trustee. 
For this are necessary the consent at one stage of a simple B.A.ss. 35-4 
majority of the creditors in number and four-fifths in value 
present or represented at a meeting, and at another stage of 
a majority of four-fifths both in number and value, and the 
approval of the judge. It may take the form of a composition 234 V.c.33 
contract ; but the creditors have a freer hand in making conditions 
than in the ordinary bargain of that name ; and, if the composition Alexander, 
is not paid, the whole debt revives. ce & 02 
6. Machinery of the Acts.—The Court to award sequestration B.A. ss. 18, 
is the Lord Ordinary on the Bills, or the Sheriff of the county 
in which the debtor, if alive, resided or did business during the 
preceding year, or, if dead, resided or did business during the year 
preceding his death. The subsequent proceedings eee when 
under appeal) go on in the Sheriff Court. Provision is made 46-1 V. 0. 52 
for Scottish and British Courts elsewhere aiding each other in © 
pankruptey proceedings. The Accountant of Court has important B.a. ss. 156- 


p é 2-3 V.c. 39, 
powers and duties of supervision. Certain minor functions are 
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performed by. the Bill-Chamber Clerk, the Sheriff-Clerk, messengers- 
at-arms, and sheriff officers. Commissioners—three in number, if 
so many creditors have claimed—are appointed by the creditors, 
without caution. Their duty is to advise with the trustee; 
concur with him in acts of extraordinary administration, audit 
his accounts, settle his commission, call meetings, and declare 
dividends. Much of the work of a sequestration is done by 
proxy. It is enacted that the mandatary of any person entitled 
to vote as a creditor may vote in the absence of such creditor 
provided he exhibit a mandate; but it may be necessary to 
~ attend to the terms of the ines which may be general or 
may be restricted to special meetings or votes. Publicity of the 
more important stages of the process is secured by the necessity 
for recording abbreviates ; for sending notices; and for publication 
in the Edinburgh Gazette. 

7. Effect of the Award.—The main effect of an award of 
sequestration is that the estate which then or down to the date 
of the debtor’s discharge belonged or would have belonged to 
him belongs to his creditors for the purposes of this Act. This 
transfer, though in form absolute, is really only in trust for behoof 
of creditors and the distribution of the estate among them, 
leaving the debtor with the radical right and a title to demand 
any surplus that may survive such distribution. The estate thus 
transferred is everything capable of legal alienation or affectable 
by diligence, except the necessary clothing of the bankrupt, of his. 
wife and family. It does not extend to a spes successionis; but: 
” the trustee has a title to challenge a gratuitous alienation of a spes 
by the bankrupt. Sequestration operates, moreover, like decree of 
adjudication for payment of the bankrupt’s whole debts, and takes. 
the lead of any prior adjudication within year and day. It is 
equivalent to a decree of furthcoming and a completed poinding ; 


> no arrestment or poinding within the sixty days is effectual in 


operating a preference, except for expenses bond fide incurred 
therein. Presentation of a claim in it interrupts prescription. 
Similar effects accrue on the sequestration of a deceased debtor’s 
estate dated within seven months after his death. Acts and pay- 
ments by the bankrupt after sequestration and before discharge 
are null and void, subject to certain exceptions in favour of 
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bond fide purchasers, creditors paying debts, and holders of B.A.ss. 49-51. 
securities. 

8. Election of Trustee.—A trustee or joint or successive trustees 
are elected at the first meeting by the creditors who produce claims 
—1.e., oath, accounts, and vouchers. These are subjected, if objection 
be taken, to a scrutiny which does not go so far as a reference Smith, 1892, 
to oath, or, as a rule, to proof by parole. It is enough if the 
vouchers show a primd facie claim, or if there be a mere business 
account where vouchers are not to be expected. If a creditor 
has an obligant bound with the bankrupt and liable in relief to B.a.s. 60. 
him, or a security from an obligant liable in relief to the bank- 
rupt, or a security from which the bankrupt has a right of relief, 
the value must be deducted in the oath. If a creditor holds 
a security over any part of the bankrupt’s estate, the same thing s. 59; ciydes- 
must be done. In both cases the vote is on the balance. Pro- $0103” 
vision is also made for an undervalue having been put on these s. 62. 
preferences, by making them claimable by the trustee at a premium 
of 20 per cent. Persons acquiring debts after the date of the award 
otherwise than by succession or marriage, and the wife of the bank- s. 64. 
rupt or any trustee for her, cannot vote in the election, though 
otherwise ranking as creditors. Interest is added on down to 
the date of the award and no further. Discount must be taken Ss. 52. 
off future debts and debts subjected to it by usage of trade. The 
mode in which contingent debts and annuities are treated is of Inj.s. 1. 
more importance in questions of ranking. 

The details of the election may be studied in the statute. 
Certain persons are disqualified from being trustee by statute, viz., B.A. ss. 67-72; 


Mann, 1892, 


the bankrupt, a conjunct or confident person, one who holds an 20R.13; 
illison, 


s aayal “ who is 11 March 1815, 
interest opposed to that of the creditors generally, and one who is LO ue 


ane oat Te : 1841, 3 D. 1283; 
not within Scotland. Others are disqualified at common law, such romeo 


as minors, persons hostile to the bankrupt, persons having antago- ? > 4% 
nistic or certain official duties, and persons guilty of collusion ; but 
poverty or even bankruptcy does not disqualify. The trustee must 

find caution for his intromissions. Anxious provision is also made s. 72. 


for the removal or resignation of a trustee, and for the appointment, 


if necessary, of a successor. 8. 74. 


9. The Act and Warrant.—The appointment of trustee is 
confirmed by a final interlocutor of the Sheriff, known as the Act Bannatyne, 1903, 
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and Warrant. It is his title to perform the duties of his office, 
and it vests in him the bankrupt estate, as it had theretofore been 
in the bankrupt and the creditors generally. His office is to manage, 
realise, and recover the estate, lodge the money in bank, subject to 
penalties and dismissal on failure to do so, and keep a sederunt 
book and regular accounts. The vesting takes place ipso jure to 
the most ample effect both in moveable estate and in heritage 
situated in Scotland or in any of His Majesty’s dominions. It 
extends to acquirenda during the sequestration ; and this is declared 
in a vesting order granted by the Lord Ordinary on a petition 
which does not prejudice, and cannot be effectually objected to by, 
one who has a nevus on the property. This vesting order is neces- 
sary, in order to make the trustee’s right effectual against the 
diligence of creditors whose debts have been incurred after the 
date of the sequestration. Anything included by mistake is 
struck out. Heritage may be taken up in the trustee’s or the 
bankrupt’s name, or conveyed away without this formality. The 
general effect is that all property in which the bankrupt has a 
beneficial interest, to the extent of that interest, passes to the 
trustee, who takes it subject to every right which attached to it 
in the person of the bankrupt. Subjects held in latent trust by 
the bankrupt, seeing that they do not belong to him, do not pass 
to the trustee; but all the property of the bankrupt, so far as 
attachable for debt, passes fantum e¢ tale as it stands in the person 
of the bankrupt. Fixed salaries of office yield to the trustee any 
excess above a competence for the bankrupt; and Government pay 
may be similarly docked by order of the Court and with the 
consent of the Government department concerned. Alimentary 
funds, not in arrear and not in excess, cannot be touched, except 
indirectly as a condition of discharge. 

10, Examination of Bankrupt.—The bankrupt (who usually 
obtains a weekly dole from the estate), must put in at the first 
meeting a state of affairs and rental, and give any requisite aid 
thereafter to the trustee, and grant deeds requisite for the recovery 
or disposal of the estate. Shortly after the Act and Warrant is 
issued a day is fixed for his examination or that of the partners 
of a bankrupt firm, which he or they must attend on pain of appre- 
hension. The bankrupt’s wife, family, clerks, servants, factors, 
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law agents, and others who may be able to give information relative 
to his estate, may be similarly compelled to attend. At the end 467y.¢ 52, 
of the diet, or of an adjourned diet, the bankrupt takes oath to 1! 
having made, and a promise to make, a full disclosure of his debts, B.A. s.95. 
effects, and documents. The examination is not trammelled by the 
strict rules as to taking evidence ; and perhaps the bankrupt—but 
no other—can be compelled to answer, though in doing so he may 
incriminate himself. 
1l. Realisation and Distribution.—As a rule, the estate should p,q. ss. 82, 96. 
be realised by the trustee as soon as possible, subject to the direc- 
tions of the creditors. If there be delay, the bankrupt may, but 
only if he chooses, assist in management ; but he must aid in the 
recovery of assets. There is power to compromise. Ata sale any s.176. 
creditor, but not the trustee or a commissioner, may purchase. wea 
There is only an indication in the Act that incorporeal moveables g. 136: now, 
should be sold by public roup. Corporeal moveables are frequently aves ee 
disposed of by private bargain. Heritable estate may be sold by Boiler 
the trustee or by a bondholder by public roup, or, with certain 
consents, privately. The adoption or disposal of leases has been 
already explained. Sup. 2, 6,13. 
The ranking of the creditors is regulated substantially by the wactachian, 
same rules as their voting. The trustee pronounces a deliverance see 
in writing on each claim, rejecting, admitting, or requiring further 
evidence in support of it. A claim may be ranked as preferable, 
ordinary, or contingent. A contingent claim may be valued by the 
Sheriff or by the trustee ; but if the contingency has been purified 
before it has been valued the voting and ranking may proceed on 
the whole claim, so long as former dividends to other creditors are 
not disturbed. Any increase in value between the dates of voting 
and ranking may be proved. Or a dividend may be set apart to g, 54, 
await the event. An annuity due by the bankrupt must be valued 
both for voting and for ranking. 
12. Position of an Undischarged Bankrupt.—As already ex- 
plained, a bankrupt under sequestration retains the radical right gup. s. 7. 
in his estate, and may therefore interfere in various ways in the 
process. He may apply for an award and for a recall; he may 
report a deed of arrangement ; he may insist on an accounting ; he Hemming, 1908, 
may offer a composition ; he may obtain an allowance. His status ve 
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in family and non-official life is unchanged. Though not entitled 
to be put on the electoral register, he may vote if his name be 
there. He cannot sit or vote in the House of Lords or be elected 
as a representative peer. If a parliamentary candidate or Member 
of Parliament, he is debarred from being elected or from sitting 
or voting; and his seat is vacated if the disqualification lasts for 
six months. And there are similar rules regarding civil and local 
offices. 

He cannot sue if the trustee is willing to take up the action, 
which is accordingly sisted for intimation to the trustee. If the 
latter declines, and the action goes on, decree is not res judicata 
against the creditors. But if the action is peculiarly personal to. 
the bankrupt, ¢.g., for divorce or reparation for personal injury, 
he is the proper party in the cause, and may proceed though 
the trustee declines to take up the claim. If pursuer, the bank- 
rupt is usually taken bound in caution for expenses; if defender, 
he is not. . 

13. Discharge on Composition.—An offer of composition at so 
much in the pound may be entertained at the first meeting of 
creditors, and accepted at the general meeting subsequent to the 
bankrupt’s examination, by a majority in number and nine-tenths 
in value of the creditors; or later, if a majority in number and 
four-fifths in value concur. If the judge approves, the bankrupt 
is discharged and reinvested in his estate under reservation of claim 
for the composition. The transaction is in the nature of a purchase 
back of the estate from the creditors and each one of them, they 
ranking on the price after deducting securities in the ordinary way. 
Caution is found for the composition. Discharge is conditional on 
there being no irregularity or fraud, and also, by statute, on five 
shillings in the pound being paid or secured, or on proof that 
failure to pay so much has arisen from circumstances for which the 
bankrupt cannot justly be held responsible. Reinvestiture enables 
him to recover assets omitted unwittingly in his state of affairs. If 
the composition is not paid, the original debt does not revive ; the 
creditors can claim nothing more in a fresh sequestration than the 
composition in arrear. 

14. Discharge on Dividend.—This may be craved at any time 
after the second meeting of creditors, if all concur; and thereafter 
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on the concurrence of a continually dwindling majority till two 

years after the award, when no concurrence is required. The rules 

as to approval of the Court and the conditions of discharge are the Gemmet, 1902, 
same as those mentioned in last article, with this addition, that by Roberts, 1901, 
statute the relief may be refused if the bankrupt has fraudulently 23-4 V. . 33, s. 3. 
concealed any part of his effects or wilfully failed to comply with B.a. ss. 150-1; 
any of the provisions of the principal Act. Collusion is in all cases er, 98 "AL. i 
penal, both to the bankrupt and to the erring creditor. It is also iso fis i 
a condition precedent to discharge that the trustee’s expenses have 

been paid. There is no reinvestiture ; and, if necessary, the seques- Carter, 1893, 
tration will be revived, in order to the distribution of windfalls, Whyte, ee 


even after a long period of time, and even though both bankrupt } ee 


R. 101; and 
and trustee have been discharged. sto Co Cooper, 1893, 
15. Miscellaneous Provisions.—It will suffice merely to refer to S37 I ae 


the statute for the provisions relating to review; the discharge of 
the trustee ; and the appointment of a judicial factor to wind up the 
estate of a deceased debtor or to supersede trustees, even in cases 
where the estate is known to be solvent. 

16. Cessio Bonorum.—This process is discussed elsewhere. It Inf. 4, 5 3,12, 
has been transformed practically into a sequestration of small oH ‘a0. 
estates—the principal distinctions being that it does not apply to iit Veo c. 3s 
estates of deceased debtors ; that it is only competent in the Sheriff 
Court ; that the examination of the debtor precedes the appointment 
of the trustee ; that heritage vests in the trustee, not by decree, but 
by a disposition omnium bonorum granted by or for the debtor ; that 
it does not strike at acquirenda ; that there is no minimum imposed Reid, 1894, 
on the amount of the petitioning creditor’s claim; that it may be 
raised at any time during notour bankruptcy ; and that it does not 
cut down recent diligences. 

The law of imprisonment for debt—or rather, for rebellion in 
not paying debt—is described elsewhere. Inf. 4, 3, 9. 

17, Extrajudicial Deeds for Creditors.—These expedients for 
avoiding the Bankruptcy Court take the form of composition 
contracts, which do not divest the bankrupt, do not bind non- 
consenting creditors, and do not revive the original debts on 
failure to pay the composition; or of trust-deeds. These latter 
are irrevocable; and are good against all creditors—acceding or Nicolson, 1872, 
not—if the estate be reduced into possession by the trustee, and 
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the debtor is not rendered bankrupt within the sixty days there- 
after. If unilateral, and thus protected, they override individual 
diligence, unless unusual conditions are imposed by them on any 
recalcitrant creditor. If the trust is acceded to, unusual conditions 
should be accepted in writing. These extrajudicial deeds may at 


any time be superseded by sequestration, unless all the creditors 
have acceded. 


TIT. I1.—OF PROBATION 


1, Probation ; Prout de Jure.—All allegations of fact by a party 
to a suit, if not admitted by the adverse party, must be supported 
by proper proof. A disputed fact may be proved either by writing 
(s. 2), or by the evidence of witnesses (s. 12 seg.), or by referring 
the matter to the oath of the opposing party (s. 3 seg.). The onus 
of proof may be affected by legal presumptions (ss. 18, 19). In 
the ordinary case both proof by writing and by witnesses may be 
adduced, and is then said to be admitted prout de jure, because 
in that case all legal methods of proof are open to the party. 
There are, however, certain cases where the evidence of witnesses 
is not admissible, and a disputed fact must be established by the 
writ of the adversary, with the alternative of referring the matter 
to his oath (s. 11). Proof is then said to be admitted by writ 
or oath, and there are certain facts, v.g., prior judicial proceedings, 
conveyances, infeftments, wills, &c., which, by statute or established 
usage, can be proved only by the production of the appropriate 
writing. Except in such cases, and unless the Court in its dis- 
cretion see cause to refuse, a reference of disputed facts to the 
oath of the adverse party is always competent, even after adverse 
verdict or judgment, provided that decree has not been extracted, 
and that the party to whose oath reference is made has not been 
called and examined by his opponent as a witness in the cause. 
A reference to oath after decree must be as to facts which will 
be conclusive of the cause, so as to close the way against further 
litigation. Single combat, as a sort of appeal to Providence, was 
by our ancient law admitted as a mode of probation in matters 
both civil and criminal. It was afterwards restricted to the case 
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of capital crimes where no other proof could be had; and some Stat. Rob. IIL 
traces of this blind method of trial remained in the reign of : 
James VI., for even by an Act of that King duels might be 1600,¢. 12. 
authorised on weighty occasions. 

1A. Admissibility of Evidence.—The leading rules here are that 
the evidence tendered must be relevant to the question at issue ; 
and that the best available evidence will be alone received. 
Trrelevancy excludes evidence which has no bearing on_ that 
question or too remote a bearing. It is a question for the judge 
to decide whether certain res geste are admissible as relevant ; 
e.g., 1f they are statements made about the time of the transac- 
tion in issue by persons engaged in it or present. Facts uncon- 
nected with those in issue cannot be proved, unless they show a 
relevant motive, design, or course of business. So in a civil action 
based on fraud or other delict it is not relevant to offer proof that a. v. B.1995, 
the defender has committed similar delicts against other parties. 1909, S.C! 1058.” 
The rule which demands the best evidence excludes parole where 
writing is prescribed by law (as in the case of Acts of Parliament 
or messengers’ executions), or has been concerted by the parties, 
to record that which has to be proved, or of the contents of a Dowgray, 1907, 
document which might be recovered and produced. It also 
excludes hearsay evidence, i.e. proof of a statement made to 
a person who might have been called and cross-examined. The 
principal exceptions arise where the speaker is dead or has become 
insane; or is a party or agent of a party, and has spoken against 
his own or his principal’s interest. 

2. By Writing.—Where a writing is tendered as the basis of 
an obligation or as proof of a fact, its authenticity as the writ of 
the party in whose name it bears to run must be proved. If 
the writing is probative, according to rules already explained, the Svp. 3,2, 2. 
presumption is in favour of its authenticity, and it lies on the 
party disputing it to disprove the fact. The authenticity of an Ferie, 1863, 
improbative writing—e.g., a bill—must, if disputed, be proved Mdntyre, 1910, 
by the party founding upon it. Averments that a contract or 
other deed, as recorded in writing, contains a clerical error may Te ae Co., 
be admitted to proof. Business books kept by a party, though Krupp. 1907, 
not subscribed, are evidence against him, but it is open to him 
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by mistake. The business books of a shopkeeper, if they 
appear to be regularly kept, are evidence in his favour, and, 
supported by his own evidence that the articles entered were 
supplied, will establish his account. Extracts from bank books 
are, by statute, primd facie evidence of the existence of the 
Notarial instruments, 
executions by messengers, and certain other official documents, 


entry and of the facts they record. 


if regularly attested, bear full and the only competent evidence 
that the solemnities therein set forth were used, challengeable 
only on the ground of fraud or forgery; but they do not prove 
extrinsic facts therein averred against third parties, nor are they 
evidence of the warrants on which they proceed. So, under the 
former system of conveyancing, it was held that a seisin did not 
prove the existence of the relative charter. The question how far 
parole evidence is competent to contradict or construe a writing 
has been already considered in relation to contracts and testa- 
mentary writings. Apart from that question, it is a general rule 
of construction that ordinary words are to be used in their ordinary, 
technical words in their technical, meaning. Proof may be allowed 
of the meaning of foreign words, of technical or scientific terms, 
and of terms of foreign law. An ambiguous clause must be con- 
strued by reference to the whole writ, the object of the Court 
being, if possible, to give significance to all the words used. 
Especially in obligatory documents of ancient date, an ambiguous 
clause may be given the meaning which the usage of the parties 
has attached to it. The leading or operative clause—for instance, 
the dispositive clause in a feu-charter—rules, and cannot be altered 
or enlarged, though it may, if ambiguous, be construed by the 
terms of the subsidiary clauses. General words, following an 
enumeration of particular cases, will generally be restricted to , 
cases ejusdem generis of the particular cases enumerated. If words 
are deleted they will, at least in testamentary writings, be given 
effect to in the absence of proof that the deletion was by, or with 
the authority of, a party entitled to delete; if such proof is forth- 
coming, the deleted words are held pro non scriptis, and cannot be 
referred to in a question of the construction of the document. Words 
interlineated, interpolated, or written on erasure cannot receive 


effect unless they are in some way authenticated. An erasure not 
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authenticated is fatal to the document or not according as it does Boswell, 1852, 
or does not appear in a material part. The fact that the signature Ganenuens 1884, 
of the granter of a deed is written on an erasure may be immaterial ; Baty, ss, 
contra in the case of a witness. The Court will not, conjecturally, Se 1814, 
supply a blank in a written instrument. Muaselpurh 

3. Oath of Party on Reference.—Regularly, no person’s right 7F- i . 
can be proved by his own oath, nor taken away by that of his 
adversary ; because these are the bare averments of parties in their 
own favour. But where the matter at issue is referred by one of Ferguson, 
the parties to the oath of the other, such oath, though made in 
favour of the deponent himself, is decisive of the point: not because 
a party’s oath in his own cause is evidence, but because the refer- 
ence is a virtual contract between the litigants, by which they are 
understood to put the issue of the cause upon what shall be deposed: 
and this contract is so strictly regarded that the party who refers 
to the oath of the other cannot afterwards, in a civil action, plead 
upon any deed against the party deposing inconsistent with his 
oath. It is inadmissible to refer questions of law or usage of Lawson, 1828, 
trade; and the Court endeavours to separate these from state- 
ments of fact in the oath. A reference to oath is not allowed oe 
by the Court as a matter of course even where formally competent ; 1846,9 D. 226. 
there is a discretion to refuse or restrict it. It may also be retracted 
with the leave of the Court. To obviate the snares that. may be Dick, 1876, 
laid for perjury, he to whose oath of verity a point is referred may St. Sts 8, ra 
refuse to depose till his adversary swear that he can bring no other > 
evidence in proof of his allegation; or, at least, it is the common 
form to refer the question on the footing that no proof by writ See, pees 
is available. The party to whom reference is made, in place of 
making oath, sometimes defers the point back to his adversary ; j Galbraith, 1828, 
but this is not indulged unless it shall appear, from the circum- 
stances of the case, that he himself cannot depose in the matter 
referred to him with distinctness. 

4, Admissibility and Scope of Oath.—A defender cannot be (9, 10) 
compelled to swear to facts in a libel properly criminal; yet he Cameron, 1853, 
might formerly be so compelled in trespasses, where the conclusion ED 
was limited to a fine, or to damages—e.g., in blood-wits, in batteries, Edin. P. F., M. 
or injuries ; but this would probably be no longer allowed. Where Dicks. Evid, 
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no other oath than his is admissible. In cases outwith statute, an ~ 
agent may be referred to, if the principal knows nothing of the 
matter ; wives are obliged to make oath on debts contracted by them 
before marriage, or during marriage in so far as they can lawfully 
bind themselves; and executors on debts due by the deceased ; 
which oaths are effectual against themselves as to their proper 
interest ; but the husband cannot be affected by the wife’s oath unless 
in so far as she was preposita ; nor the relict or others concerned in 
the executry by that of the executor, who is merely their trustee 
for distribution. A reference to oath after decree must be as to facts 
which will be conclusive of the cause, so as to close the way against 
further litigation. In general, an oath of party cannot either hurt 
or benefit third parties, being as to them res inter alios acta. A. 
tutor’s oath, though it cannot bind his pupil in a matter of debt, yet 
is effectual against him as to acts of administration done by the 
tutor ; and probably the same rule would apply to trustees and others 
holding property in a fiduciary capacity. ‘So reference to the oath 
of a bankrupt is incompetent. 

5. Qualified Oaths.—An oath upon reference is sometimes 
qualified by special limitations restricting it. The qualities—i.e., 
the qualifications—which are admitted by the judge as part of the 
oath, and nullifying or narrowing an admission in it, are called 
intrinsic ; those which the judge rejects or separates from the oath 
are extrinsic, and require to be separately proved. It is necessary to 
attend in each case to the exact point referred. Where the quality 
makes a part of the allegation which is relevantly referred to oath, it 
Thus, because a merchant suing for furnishings after 
the three years must, in order to make relevancy, offer.to prove by 
the defender’s oath not only the delivery of the goods, but that the 
price is still due; therefore, though the defender should acknow- 
ledge upon oath his having received the goods, yet if he adds that 
he paid the price, this last part, being a denial that the debt sub- 
sists, is intrinsic, since it is truly the point referred to oath. Where 
the quality does not import an extinction of the debt, but barely a 
counter-claim, or mutua petitio, against the pursuer, not being the 
counterpart of the contract out of which the debt springs, it is held 
as extrinsic, and must be proved aliunde. The quality of compensa- 
tion is extrinsic, for compensation does not operate by our law ipso 
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jure. A creditor in a holograph bond is not obliged, even after the 

vicennial prescription is elapsed, to prove that the debt still subsists, 

but simply that the bond was authentic and signed by the debtor ; 1669, . 9. 

the quality of payment is therefore in this case extrinsic, and resolves 

into a defence, being no part of the libel referred to oath. 

_ 6, Payment; when Intrinsic.—One who sues in a debt con- (13) 
stituted neither by writing nor before witnesses, must refer not 

only its constitution but its subsistence to the defender’s oath ; 

since the oath of the debtor, by which alone the debt can be proved, 

ought to be also effectual for a proof of its payment. The quality, 

therefore, of payment or satisfaction must in such case be intrinsic Moffat, M. 13214 
by the above-mentioned rule. Yet a defender who in his oath 1879, 6 R.1301. 
admits the constitution of a debt, cannot get off by adjecting the Brown, M. 13224. 
quality of payment, where the payment ought by its nature to be 

vouched by written evidence. The observations made upon this 

point apply with equal force to the case where the defence of pay- 

ment is deferred by the defender to the pursuer. Thus, if the 

creditor shall depose that the money he received was not in pay- Sinclair, 
ment of the debt pursued for, but in consequence of a separate 

bargain, the quality is intrinsic, being really a denial of the point 

referred to oath ; but if he acknowledges that he received a sum in. 

payment, it will not avail him though he should add that he had 

afterwards disbursed it on the debtor’s account. A discharge said 

in the oath to have taken place, without payment, through a subse- Hamilton's 
quent transaction, is intrinsic if the deponent says that the creditor Dea 
agreed thereto, but extrinsic if he says he merely believed or under- 
stood that a discharge was effected. 

7. Oaths in Supplement.—Down to the time when parties (14,15) 
became admissible as ordinary witnesses in civil cases, it was the Scott, 1856, 
practice—but is so no longer—for oaths of verity to be referred 
by the judge to either party, ex officio; which, because they were See Bee, 
not founded on any implied contracts between the litigants, were 
not finally decisive, but might be traversed on proper evidence 
afterwards produced ; or the cause, if it had been pursued before 
an inferior court, might be advocated, in respect the judge had no 
good reason to examine the party. These oaths were commonly 
put by the judge for supplying a lame or imperfect proof ; and were 
therefore called oaths in supplement. There were frequent instances 
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of them in that sort of disbursements by factors which does not 
easily admit of vouchers; in furnishings by merchants, the quantity 
or prices of which were not fully proved by witnesses ; and especially 
in actions of affiliation and aliment. Where the evidence brought 
before the judge did not amount even to a semiplena probatio, it was 
his duty not to take the party’s oath in supplement.. After a party 
deposed upon a reference, either of his adversary or of the judge, 
in general terms, he could not be re-examined upon any particular 
fact which might involve him in perjury. And, lest parties should 
be led into the suspicion of that crime, the Court, where special 
interrogatories were to be put, began with these, and then proceeded 
to the general one. 

8. Oath of Calumny.—To prevent g pevundiee allegations, oaths 
of calumny were introduced, by which either party might demand 
his adversary’s oath that he believed the facts contained in his 
libel or defences to be just and true. As this was an oath not of 
verity but of opinion, the party who put it to his adversary did 
not renounce other probation, and therefore no party was bound 
to give an oath of calumny on recent facts of his own, for such oath 
is really an oath of verity. At an early period parties, even after 
they had proved their allegations, might have been compelled to 
swear de calumnid, but these oaths were afterwards confined to 
the cases where the proof was not yet brought, or’ where it was 
defective. They at no period took place in reductions-improba- 
tions before production; for the pursuer’s allegation that the ~ 
writings called for are false is founded merely in a /fictio juris, and 
so is not inconsistent with his belief that they are genuine. They 
were not so frequent after Act S., 1 Feb. 1715, s. 6, whereby any 
party against whom a fact shall be alleged is obliged, without 
making oath, to confess or deny it; and, in case of calumnious 
denial, is subjected to the expense that the other party has thereby 
incurred. Though perhaps in theory still competent in other cases, 
the oath of calumny is now confined in practice to the initial stage 
of actions of divorce and declarators of nullity of marriage en the 
ground of impotence—in the former of which at least it is indis- 
pensable. Its purpose is, not so much to prevent groundless allega- 
tions as to discourage collusion. 

9. Party held Pro Confesso,—In all oaths, whether of verity or 
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calumny, the citation carries, or at least implies, a certification that 

if the party does not appear on the-day assigned for deposing he 

shall be held pro confesso ; from a presumption of his consciousness 

that the fact upon which he declines to swear makes against him ; 

but no party can be held pro confesso if he be in the kingdom, 

without a previous personal citation used against him. The Court 

of Session are in use to restore the party who offers de recenti to Mitchell, 1882, 
purge his contumacy upon refunding to his adversary the expense mae 
he has been put to by the delay, but no person will be restored ex 

intervallo where the adverse party is in danger of losing his other 
probation by the death of the witnesses, unless on the most pregnant 

grounds. Where one is restored ex justitid—e.g., because he was not 

legally cited—the effect of the certification is entirely taken off; but wrignt, 

if he be restored ex gratid, and happen to die before deposing, the mau 
presumptive confession operates against his heir. Though an oath 

which resolves into a non memini cannot be said to prove any point, Grant, 1839, 
yet where one so deposes upon.a recent fact, to which he himself is Irving, M. 12031. 
privy, his oath is considered as a dissembling of the truth, and he is 

held pro confesso, as if he had refused to swear. A refusal to answer Murray, 1839, 
competent questions entails the same result. 

10. Oath in Litem.—An oath in litem is, perhaps, still com- (18) 
petent, but has fallen into disuse since parties to a cause became 
competent witnesses, because it can hardly ever happen that a 
party’s oath in evidence wholly lacks corroboration. It was that 

which the judge deferred to a pursuer for ascertaining either the 
. quantity or the value of goods which had been taken from him by 

the defender without order of law, or the extent of his damages. 

An oath in litem, as it was the affirmation of a party in his own Gowans, 1844, 
behalf, was only allowed where there was proof that the other party 

had been engaged in some illegal act, ¢.g., in a spuilzie, or in an 
unwarrantable intermeddling with the pursuer’s goods; or where 
the public policy made it necessary, as in the case of nautw, Sup. 3,1,11. 
caupones, stabularii. . This oath as to the quantity was not admitted 
where there was a concurring testimony of witnesses brought in Fea, M. 9367. 
proof of it. When it was put as to the value of goods, it was only 
an oath of credulity ; and therefore it was subject to the modifica- Dougal, M. 9370. 
tion of the Lords. But as a further check upon exorbitant values 
that might be put by the party on his own goods, the Court in the 

44 
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Man, M.9371. 18th century ordained the pursuer before making oath to exhibit a 
special condescendence of the prices, with the grounds on which it 
proceeded, which they taxed as they saw reasonable, and then 

: admitted the oath, not exceeding such previous modification. 
(19, 20) 11. By Witnesses ; when Rejected.—Anciently, when writing was 

Reg. Maj.3,1. little used, most points might be proved by witnesses. Even that 


Sup.2, 3,15. possession which is essential to heritable rights depended on the 
testimony of the pares curie ; but after writing came to be a more 
general accomplishment the lubricity of testimonies made it neces- 
sary to bring probation by witnesses within a narrower compass. 
By a constitution of Charles IX. of France, dated 1566, all contracts 
for sums exceeding 100 livres had to be reduced into writing. The 
law of Scotland, though it has not carried this point.so far, rejects 
the testimony of witnesses in the cases set forth in the Title relating 

Sup.3,7,and to Prescriptions, and—(1) In loans, discharges, renunciations, and 


3, 4,3 
Dunit, 1896, payments of any sum above £100 Scots, all which must be proved 


Deuchar, either scripto or juramenio. (2) In all gratuitous promises, which, 
though for the smallest trifle, cannot be proved by witnesses, unless 
they form .part of a contract proveable by witnesses, since, as 

Millar, 1771, MI their force depends entirely on the import of the words uttered 

1911, 8.0. 103. by the promiser, he may be misunderstood by inattentive hearers. 
(3) In all contracts where writing is either essential to their constitu- 
tion, as in conveyances of heritage and ships; in the constitution 

ee of caution, of employment for more than a year, of trust, of consider- 

goes eH, 2 Fe able bequests, and of submissions—all of which are dealt with else- 

1901, 4 F. 68. where; or where writing—not necessarily holograph or tested—is 
usually adhibited, and might have been expected, as in the borrow- 

AS ees ing of money. (4) It isa general rule, subject to the restrictions 

son, 1900, 3F. 5. mentioned in the next section, that no debt or right once constituted 
by writing can be taken away by witnesses. (5) The presumptions 

Bee Henry, 1884, of payment or non-payment arising from possession of documents 

aay of debt by the creditor or debtor cannot, as a rule, be redargued — 
by proof at large; but it may be proved by parole evidence that 

Bishop, 1910, facts and circumstances have arisen which show that the party put- 


ting forward the document has no proper right to have it with him. 


(20, 21) 12. Parole Admitted.—On the other part, probation by witnesses 
qracmen, is admitted to the extent of £100 Scots in payments, nuncupative 


legacies, and verbal agreements which contain mutual obligations. 
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And it is received to the highest extent—(1) In all bargains, like 

sale, deposits, and hiring, which have known engagements naturally Taylor, 1901, 
arising from them, concerning moveable goods, except ships ; ands 
this rule has found favour of late in regard to abnormal—called 
“innominate ”—contracts, if they are not of an unusual and extra- Downie, 1885, 
ordinary character. (2) In facts performed in satisfaction even of a Muller, 1901, 
written obligation, where such obligation binds the party precisely Madzean, 


7, S.C. 1069. 


to the performance of them. (3) In facts which with difficulty E, E Lauderdale, : 


admit of a proof by writing, even though the effect of such proof iid, 618. 
° : s . ‘erguson, 1880, 
should be the nullity or extinction of a written deed, instrument, or 4 ®t P- 904 
obligation, such as averments that the writ is void or voidable, on fee Tre, 
if 2 5 
the ground of forgery, essential error, want of consent or freedom, ar Li ht Co., 
ing. 
misrepresentation, fraud, or illegality. Thus, a bond is reducible N.C: 324. 
ez dolo on a proof by witnesses. (4) Lastly, all intromission by a 
creditor with the rents of his debtor’s estate payable in grain, being 
a dealing with corporeal moveables, may be proved by witnesses ; Wishart, M. 
? 9978 ; 3 nomiaat 


and even intromission with the silver rent, where the creditor has ue as: a ae 
ai 1e, J 


admittedly entered into the total possession of the debtor’s lands. fren 
12A. Parties as Witnesses.—Prior to 1853, with the partial ex- 

ceptions above mentioned, parties were not admitted as witnesses. sup. ss. 7, 10. 

In that year the disqualification was taken away in civil cases. In 16 V.c. 20,8. 3. 

proceedings founded on adultery, though competent witnesses, they, 

like other witnesses, cannot be even asked, nor are they bound to 

answer, questions tending to show their guilt of adultery, unless 

they have in the same case given evidence in disproof thereof. 

13. Admissibility of Witnesses.—Formerly no person whose near - (2) 
relation to another would have barred him from being a judge in 1681, c. 13. 
his cause could be admitted as a witness for him, but he might 
against him; except a wife or child, who could not be compelled ona 
to give testimony against the husband or parent, 0b reverentiam ee ane 
persone ac metum perjuri. Though the witness whose propinquity Park M. 16765. 
to one of the parties was objected to were as nearly related to the 
other, the objection stood good. The testimony of domestic servants Ssh e 
was rejected, because of their dependence on their masters; but 
that of handicraftsmen was admitted for those who employed them. 

In early times moveable tenants—i.e., tenants who had no written Blackadder, 
tacks—were disallowed, from the presumed influence of their land- 
lords over them; but since that influence wore out later practice 
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admitted them. And now, since 1840, relationship, except that of 
husband and wife, has been no disqualification for giving, and no 
excuse for not giving, evidence in any judicial proceeding, civil or 
criminal; and since 1853 it has been competent to adduce as witness 
the husband or wife of any party to the action. Neither of them, 
in any proceeding, is competent or compellable to give against the 
other evidence communicated by that other during the marriage. 
Moreover, since 1874 the husbands and wives of parties to proceed- 
ings instituted in consequence of adultery may competently give 
evidence, subject to the safeguard mentioned in last section. The 
law relating to the testimony in criminal cases of the accused and 
his or her wife or husband is set out on a later page. 

14, Continued.—Till 1852—-when this and many other objections 
to admissibility were reduced to being objections to credibility —the 
testimony of infamous persons was rejected—+.e., persons who had 
been guilty of crimes that law declared to infer infamy, or who had 
been declared infamous by the sentence of a judge ; but infamia facti 
did not disqualify a witness. 

Pupils are, strictly speaking, inhabile witnesses, being in the 
judgment of law incapable of the impression of an oath; but their 
evidence is admitted in the discretion of the Court, with or without: 
a declaration in lieu of the oath. The exclusion of lunatics similarly 
depends on the view taken by the Court of the capacity of the 
witness. The testimony of women, which was always received 
formerly when it was necessary—i.e., when the fact could not be 
proved without them—and seldom admitted where other witnesses 
could be had, is now put on a level with that of men. Near kins- 
men or domestic servants may, whether or not there is a penury of 
witnesses arising from the nature or circumstances of the fact, be 
received cum noti—i.e., their testimony, though not quite free from 
suspicion, is to be conjoined with the other evidence, and to have 
such weight given to it as the judge shall think it deserves. 

15, Witnesses Purged of Partial Counsel.—All witnesses, before 
they were examined in a cause, used to be purged of partial counsel 
—i.¢., they had to declare that they had no interest in the suit, nor 
had given advice how to conduct it ; that they had got neither bribe 
nor promise, nor had been instructed how to depose ; and that they 
bore no enmity to either of the parties. These, because they were. 
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the points put to a witness before his making oath, were called 

initialia testimonii. Where a party could bring present proof of a 

witness’s partial counsel in any of the above particulars, his duty was 

to offer it before the witness was sworn ; but, because such objection, 

if it were not instantly verified, would be no bar to the examination, 

law allowed the party in that case to protest for reprobator before 

the witness was examined—i.e., that he might be afterwards allowed 

to bring evidence of his enmity or other disability. But in 1840, 34 V.c.59,s. 2. 
examination in initialibus, though still competent, was allowed to be 

dispensed with, and since the Evidence Act of 1852 has disappeared 15 Ve. 27, 5.1. 
from practice. For that Act has relegated some of the above objec- 

tions, and others of a like kind, to the category of criticism on 
credibility. Malice or enmity is similarly treated in practice, though 
theoretically it might still go to exclude the witness from the box. 

Bribery or tutoring by or on behalf of the party adducing a witness 

may also have this effect, though in practice it is better to hear the 

evidence, and prove the blot as a serious animadversion on the 

adducer’s case. By statute a witness need not be rejected as having 34 V.c. 59,5. 3. 
without permission been present in Court during all or part of the 

proof, if there was no culpable neglect or criminal intent; if the 

witness had not been unduly influenced; or if no injustice would 

be done by taking his evidence. In practice the parties and their 

agents remain in Court, unless there be just cause for removing them 

during any part of the trial. 

16. Action of Reprobator.—The Lords by their practice in the 
seventeenth century admitted action of reprobator, though no pro- Goodin, 
testation had been entered, so long as sentence was not pronounced ane 
in the principal cause, provided it could be admitted without damage 
to him who had cited the witnesses. By a more recent custom 
reprobators were not received unless specially protested for at the Wright, 
examination of the witness, even though he who summoned him ~~~ 
could qualify no loss by the intermediate death of others, whom he 
might have brought for proof of the same facts. Reprobator was 
competent even after sentence, where protestation was duly entered; Cochran, 
but in that case the party insisting had to consign £100 Scots, foe 
which he forfeited if he succumbed. This action had to have the 
concurrence of the King’s Advocate, because the conclusion of it 
imports perjury; and for this reason the witness had to be made Paterson, 


Ht 


29-30 V. c. 112. 


H.g., Begg, 1889, 
16 R. 550. 


Sup. s. 18. 


Kirkpatrick, 
Evid., 174 seq. 
Stuart, 1896, 
23 R. 1005. 


The Admiralty, 
1909, S.C. 335. 


Muir, 1909, 


S.C. 244. 

Of. Watson, 1905, 
7 ¥. HLL. 109. 
Kirkp., Evid. 
183. 

Watson, sup. 


55-6 V. c. 64. 


51-2 V. ¢. 46. 
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a party to it. Actions of reprobator have for a long period been 
obsolete, and incidental reprobators have been so ever since proof 
by commission went out of vogue in 1866. The modern remedies 
are an information to the Crown charging perjury; and, if the 
malpractice or objection goes to the root of the decree, an action 
of reduction thereof; which, if properly averred, throws the whole 
controversy open again. 

16A. Confidentiality.—It has been already pointed out that 
confidential communications between husband and wife are pro- 
tected from disclosure. The same protection is given to such 
communications between agent and client, and between parties 
on the same side of a litigation and their respective agents, and 
to investigations made by an agent for his client. It certainly 
extends to what has reference to legal proceedings pending, anti- 
cipated, or afterwards emerging ; perhaps it may be carried further. 
It stops at fraud and crime, and may be waived by the client. 
Similarly, confidential communications between, or made to, public 
officials in the public interest are held sacred; and the Court will 
not insist on the production of official papers or reports if the head 
of the department concerned states that the production would be 
detrimental to the public interest. Probably confidential reports 
by employees to their superiors, with regard to such events as a 
railway accident, are protected. It is not settled how far, if at 
all, clergymen and medical men may withhold statements—such as 
confessions—made to them in their professional capacity. 

16B. Examination of Witnesses.—A few rules in regard to the 
examination of witnesses may be here added. A witness is abso- 
lutely privileged in what he says, both in the witness box and in 
precognition. Witnesses in certain public inquiries are protected 
by penalties against harm in revenge for evidence there given, 
whether on oath or not. But evidence in the proper sense can 
only be given on oath or solemn affirmation. The witnesses are 
examined in chief; then, if desired by the party against whom 
they are adduced, in cross; then re-examined by the adducer on 
points brought out in cross-examination ; and, lastly, by the judge, 
who may also interpolate questions in order to clear up difficulties 
in the course of the examination for the parties. Credibility may 
be impugned on the ground of a specific offence affecting credi- 
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bility ; and also by adducing evidence of what the witness had 15 V.c.27,s. 3. 
said on a previous occasion to a different effect, provided a Rots 
foundation has been laid by specifying the occasion to him. A 
witness may refresh his memory from notes either taken by him- Niven, 1898, 
self at or shortly after the date of the transaction he is speaking of, ee 
or taken by others and known by him to be accurate. No issue or 
libel can be proved by one witness; but, when a number of con- 
nected facts are in issue, each of them may generally be proved by 
one witness. Leading questions—i.e., such as suggest the desired 
answer or proceed by expecting an assent to a statement made by 
the examiner—should not be put; except when the witness is 
merely being taken up to the crucial point, or is being reminded of 
the occasion he is to speak of. In cross-examination also the rule 
is relaxed. Evidence of opinion will not generally be heard. But 
the impression made at the time by the res geste ; recognition of 
persons and things ; and the views of experts, may be competently 
deponed to. Hearsay evidence is inadmissible, as not being the 
best attainable, where the person whose speech is reported is alive Sup.s. 1a. 
and able to depone. 

17. Allowance of Proof; Circumduction.—The interlocutory (30,32) 
sentence or warrant by which parties are authorised to bring their 
proof is either by way of an ordinary allowance of proof at large 
before the judge alone, or of issues for jury trial, or of more 
restricted probation, or it may grant incidént diligence for the 
recovery of documents. If a witness does not appear on the day 
fixed by the warrant of citation, a second warrant, called letters of 
second diligence, is granted, of the nature of the caption, containing 
a command to messengers to apprehend and bring him before the 
Court. Where, under the ancient procedure, a party to whom 
proof was granted brought none within the term allowed by the 
warrant, an interlocutor was pronounced circumducing the term, 
and precluding him from bringing evidence thereafter. The word 
circumduce was used nearly in the same sense in the Roman law. 73, et 1, 2, D. 
Now, the Court grants decree condemnator or absolvitor in respect" ~ 
of no appearance. Where evidence is fully brought before a Lord 
Ordinary without a jury, he declares the proof concluded, and 
either at once, having heard parties, or after avizandum, decides 
the case, subject to Reclaiming Note to the Inner House. 
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(34, 45) 18. Presumptions; Juris et de Jure.—Where facts do not admit 
a direct proof, presumptions are received as evidence, which in 
many cases make as convincing a proof as the direct. Presumptions 
in the widest sense are consequences deduced from facts, known or 
proved, which infer the certainty, or at least a strong probability, 
of another fact to be proved. Their efficacy and importance lies in 
their shifting the onus from the party averring a fact to the party 
denying, contrary to the normal rule of incidence. This kind of 
probation is therefore called artificial ; because it requires reasoning 
to infer the truth of the point in question from the facts that 
already appear in proof. Presumptions are either—(1) juris et de 
jure; (2) juris; or (3) hominis or judicis. The first sort is not so 
much a presumption as a rule of law which obtains where statute 
or custom establishes the truth of any point upon a certain class 
of facts; and it is so strong that it rejects all proof that may be 
brought to elide it in special cases. Thus, the testimony of a 
witness who forwardly offered himself without being cited was at 

9 Geo. IV.¢.29, one time, from a presumption of his partiality, rejected, let his 
= 1S, ‘character be ever so fair. Thus also, a minor, because he is by 
law presumed incapable of conducting his own affairs, is, upon 
that presumption, disabled from acting without the consent of his 
curators, though he should be known to behave with the greatest 
prudence. Thus, again, the lapse of the period of the negative 
prescription conclusively establishes satisfaction or abandonment of 
an obligation ; every one who is capax is conclusively assumed to 


ee know the law of the land; a pupil cannot contract.; and so on. 
1690, c. 21, &e. Many such presumptions are fixed by statute. 
(36, 37) 19. Presumptiones Juris; Hominis.—Presumptiones juris are 


presumptions proper, 7.¢., those which our law-books, statutes, or 
decisions have established, without founding any particular con- 
sequence upon them, or statuting conclusively super preswmpto. 
Many of this kind are not presumptions inferred from positive facts, 
but are founded merely on the want of a contrary proof. Thus the 
legal presumptions for capacity, freedom, life, innocence, &c., are 
in effect so many negative propositions that incapacity, servitude, 
death, and guilt are not to be presumed without evidence brought 
by him who makes the allegation. All of them, whether they be 
of this sort or the other, as they are only conjectures formed from 
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what commonly happens in a certain class of cases, without or before 
going fully into the particular case in hand, may be elided, not only 
by direct evidence, but by other conjectures affording a stronger 
degree of probability to the contrary. Most of these presumptions 
have been noticed elsewhere in this treatise ; such as those which 
underlie the shorter prescriptions, those which arise out of possession, 
and those which relate to paternity, donation, payment, probative 
writ, as well as those here cited by way of example. They are 
very numerous. 

Presumptiones hominis or judicis or facti are those which arise 
naturally, though not necessarily, from the circumstances of par- 
ticular cases ; the strength of which is to be weighed by the judge 
or jury. Circumstantial evidence is another sort of indirect proof ; 
the inferences drawn from it being the result of reason exercised 
on the facts taken in connection with ordinary experience, and 
frequently involving the last two sorts of presumption. It has the 
advantage over direct evidence of not being so readily fabricated ; 
while it labours under the disadvantage of presenting a complex 
problem of inferences, not the simple question of credibility. 

20. Fictio Juris.—A fictio juris differs from a presumption. (38) 
Things are presumed which are likely to be true; but a fiction of See Kerr, 1840, 
law assumes for truth what is either certainly false, or at least is as 
probably false as true. Thus, an heir is feigned or considered in 
law as the same person with his ancestor; thus, also, writings 
against which certification is obtained in a reduction-improbation 
are judged to be false, jfictione juris, though the most convincing 
proof shall be brought that they once existed and were genuine. 
Fictions of law must in all their effects be always limited to the Fg. sup. 4,1, 5. 
special purposes of equity for which they were introduced. 


TIT. III.—OF SENTENCES AND THEIR EXECUTION 


1. Res Judicate.—Property would be most uncertain if debate- () 
able points might, after receiving a definite judgment, be brought 
again in question at the pleasure of either of the parties. Every 
state has therefore affixed the character of jinal to certain sentences a ee 


(S. American Co., 

[1895] 1 Ch. 37); 

Dundas, 1880, 

Wena Ee Is, 19's 

Lockyer, 1877, 
ae 325 


24 R. 564; 

D. Atholl, 1899, 
1 F. 658. 
Burton, 1909, 
S.C. 430. 


@) 


Munro, 1855, 
18 D. 292. 


Edinr.WaterTr., 
1899, 1 F. 899. 
1692, c. 16, s. 19. 


St. 4, 1, 44; 
Mack, h. t. 1. 


Coul, 1909, 
S.C. 422. 


(5) 
AS. 9 July 1709. 


A.S. 26 Nov. 
1718. 


6 Geo. IV. c. 120, 
s.21 


Order of 24 
March 1725. 


6 Geo. IV. c. 120, 
8. 25, 
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or decrees, which in the Roman law are called res judicate, and 
which exclude all review or rehearing. The term “res judicata” is 
used mainly in the sense of a plea that in a fresh action a question 
cannot be entertained which has been already judicially—not as 
the result of a compromise—determined between the same parties 
or their authors, or between parties having the same interests, in 
an action concerning the same matter and raising the same media 
concludendi. 

2. Decrees of the Session in Foro.—Decrees of the Court of 
Session are either in foro contradictorio, where both parties have 
litigated the cause, or in absence of the defender. Decrees of the 
Inner House in foro cannot in the general case be again brought 
under review of the Court, either on points which the parties 
neglected to plead before sentence (which we call competent and 
omitted), or upon points pleaded and found insufficient (proponed 
and repelled). But decrees, though in foro, are reducible by the 
Court where either they labour under essential nullities, indepen- 
dently of the merits of the case, ¢.g., where they are ultra petita, or 
not conformable to their grounds and warrants, or founded on an 
error in calculo, &c., or were obtained through fraud or perjury ; | 
or where the party against whom the decree is obtained has there- 
after recovered evidence sufficient to overturn it, of which, though 
he made all proper inquiry, he knew not before,—res noviter veniens 
ad notitiam. 

3. Finality; Appeal to House of Lords.—Parties might formerly 
reclaim against the sentences of the Session at any time before 
extracting the decree, and no judgment was final till extract. 
Later on, a sentence of the Inner House could be reclaimed against, 
but if either not reclaimed against within six sederunt days after 
its date, or adhered to upon a reclaiming bill (though it could not 
receive execution till extract), the judgment became final as to the 
Court of Session. But now the Inner House cannot review its own 
judgments. By an order of the House of Lords no appeal was 
to be received by them from sentences of the Session after five 
years from extracting the sentence, unless the person entitled to 


such appeal were minor, clothed with a husband, non compos mentis, 


imprisoned, or out of the kingdom. In ordinary cases the period - 


was before June 1907 two years from the date of the last inter- 
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locutor appealed from, or a fortnight after the first day of the 
Session of Parliament next ensuing that time, with certain relaxa- 
tions for absentees and incapaces. It is now one year, subject to standing 
similar relaxations. An interlocutor allowing or refusing a bill of alae” 
exceptions—in a jury trial—must be appealed within fourteen days, ~ a 
or, if Parliament be not sitting, within eight days after the com- 
mencement of the next Session. Sentences pronounced by the 6 Geo. IV. ¢. 120, 
Lord Ordinary have the same effect if not reclaimed against as if aa 
they were pronounced in the Inner House: and all reclaiming notes A. 9 July 1709. 
against the interlocutor of an Ordinary must be preferred within 
six, eight, ten, fourteen, or twenty-one days after signing such Mackay, 
interlocutor, according to the nature of the judgment. 

4. Decrees in Absence.—Decrees in absence of the defender have (6, 7) 
not the force of res judicate as to him, for, where the defender does 
not appear, he cannot be said to have subjected himself to the 
judicial contract which is implied in litiscontestation. A party may 31-2V. c. 100, 
therefore, in the Court of Session, be restored against these upon ea a 
paying within ten days £2, 2s. to the other as his costs in recover- 
ing them. If there has been personal service on the defender, or 
appearance has been entered for him, and he has not been restored, 
the decree, sixty days after a charge on it, obtains all the privileges 
of a decree in foro; and a decree on which a charge is not com- 
petent, so obtained, becomes final after the lapse of twenty years. s. 24. 


: 5 ° . g Earl of Lauder- 
Decree in absence is not granted in consistorial cases without a dale, 1910, 


proof. The same rules hold with slight modifications in the Sheriff 7 Baw. Vite 51, 
Court. These effects may be eluded by suspension or reduction. 
The sentences of inferior courts may be reviewed by the Court of 
Session on appeal, and by suspension or reduction; which last is Sup. 1,2, 20. 
also the method of calling in question such decrees of the Inner 
House itself as can be opened up by the Court. 

5. Review by Reduction or Suspension.— eduction is the proper (8, 18) 
remedy, either where the decree has already received full execution see 


y i i i 7 rm 1 F. 950; 
by payment, or where it decrees nothing to be paid or performed, Le ee 


i ight i ‘on is 1900, 2 F. 873. 
but simply declares a right in favour of the pursuer. Suspension is eae 


that form of law by which the effect of a sentence-condemnatory, 
that has not yet received execution, is stayed or postponed till the 
cause be again considered. The first step towards suspension is a 12V.c.86,s.4 
note, formerly a Dill, preferred to the Lord Ordinary on the Bills. 


A.S. 3 July 1677. 


6"Geo. IV. c. 120, 


ss. 17, 21. 


12 V.c. 86, s. 4. 
(19) 


A.S. a Jan. 
1650; 2 Mackay, 
179. 


Logan, 1870, 
8 M. 1009. 


A.S. 8 Nov. 1682. 


M‘Gregor, 1862, 
24 D. 1006. 


Sup. 3, 3, 28. 


1669, c. 6; 
1696, c. 14. 


(20, 21) 


Caledonian R. ; 
Smith, 1897, 

24 R. 855, 872; 
Lamb, 1901, 

4 F. 88. 


nee 4,1, 40p. 
a en Dec. 
s. 16. 
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This bill, when the desire of it was granted, was a warrant for 
issuing letters of suspension, which passed the Signet ; but, if the 
presenter of the bill should not, within fourteen days after passing 
it, expede the letters, execution might proceed on the sentence. 
These letters are abolished. Suspensions of decrees in foro of the 
Court of Session, now no longer competent, could not pass but 
by the whole Lords in time of Session, and by three in vacation 
time ; but other decrees may be suspended by any one of the judges 
sitting in the Bill-Chamber. 

6. Caution in Suspensions.—As suspension has the effect of 
staying the execution of the creditor’s legal diligence, it cannot in 
the general case pass without consignation, or caution given by 
the suspender to pay the debt in the event it shall be found due. 
Where the suspender cannot from his low or suspected circum- 
stances procure unquestionable security, the Lord Ordinary on the 
Bills admits juratory caution—i.e., such as the suspender swears 
is the best he can offer; but the reasons of suspension are in 
that case to be considered with particular accuracy at passing the 
bill, and the suspender must have a probabilis causa litigandi. 
The nature of the obligations arising from this judicial cautionry 
has been already explained. Decrees in favour of the clergy, of 
universities, hospitals, or parish schoolmasters, for their stipends, 
rents, or salaries, cannot be suspended but upon production of 
discharges, or on consignation of the sums charged for. Formerly 
a charger who thought himself secure without a cautioner, and 
wanted despatch, might, where a suspension of his diligence was 
sought, apply to the Court to get the reasons of suspension sum- 
marily discussed on the bill. But now that a note has superseded 
the bill and letters, despatch is sufficiently secured by the ordinary 
process. 

7. Competency, Form, and Decree of Suspension. — Though he 
in whose favour the decree suspended is pronounced be always 
called the charger, yet a decree may be suspended before a charge 
be given on it. Nay, suspension is competent, even where there 
is no decree, for putting a stop to any illegal act whatsoever. 
Thus, the erection of a building, or the exercise of a power which 
one assumes unwarrantably, is a proper subject of suspension and 
interdict, or in the Sheriff Court of interdict alone. Notes of 
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suspension, of suspension and interdict, or of suspension and libera- 
tion, bear the form of a petition, of which the judge may order 
intimation to the charger. It is likely that they were anciently 
used by way of summonses; but they have now of a long time 
been considered merely as a prohibitory diligence; so that the 
suspender, if he would turn provoker, as where a deed to his 
prejudice is voidable only, not void, must bring his action of 
reduction in common form, as was found in a suspension of the 
‘election of a magistracy. If, upon discussing the note of suspen- 
sion in the Court of Session after it has been passed in the Bill- 
Chamber, the reasons shall be sustained, a decree is pronounced 
suspending the letters of diligence on which the charge was given 
sumpliciter ; which is commonly called a decree of suspension, and 
has the same force with a reduction, as it takes off the effect of the 
decree suspended to perpetuity. If the reasons of suspension be 
repelled, the Court find the letters of diligence orderly proceeded— 
i.e., regularly carried on; and they ordain them to be put to further 
execution. Other forms of interlocutor are adapted to cases which 
involve interdict or liberation. In cases of urgency, where it is 
averred that an unwarrantable act is about to be committed, interim 
interdict is usually granted on the suspender’s averments, before any 
answers have been lodged. Such interim interdict remains in force, 
and must be obeyed, until it is recalled by a final decree. It is 


granted periculo petentis, the suspender being liable in damages 8° 


if it turns out that the statements on which he obtained it were 
unfounded. 

8. Execution of Decrees Personal; Horning.—Decrees are carried 
into execution by diligence, either against the person or against 
the estate of the debtor. The first step of personal execution 
was anciently by letters, passing the Signet, which were called 
Letters of Four Forms, because the debtor was thereby charged to 
make payment four times successively, each charge upon three 
days. By the fourth he was charged either to pay the debt or to 
enter himself into a prison, specified in the letters; and, if he did 
neither within the days of the charge, the messenger was directed 
to denounce him rebel; which severity was thought justifiable, 
because the debtor might have prevented it by entering into prison. 
Letters of horning, which for a long period were the normal form of 


Edinburgh 
Mags., 1722, n.7. 


Clippens Oil Co., 
1907, S.C. H.L. 9. 
Home Drum- 
mond, 1908, 
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1862, 1 M, 211. 
Clippens Oil 
Co., sup. 
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1-2 V. c. 114. 


1 Mackay, 65. 


Sup. 2, 5, 24. 


Spottisw., Pract., 
9, 150. 


1593, c. 181 ; 
1606, c. 10; 
1612, ¢. 7. 


St. 4, 3, 25. 


Pollock, 1865, 
3 M. 968. 


(22, 13) 


Sup. 2, 5, 24-5. 


1-2 V. c. 114,s. 8. 


Stewart, 1908, 
5.C. 315. 
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diligence in Scotland, but are now practically superseded in all but 
a few unimportant matters by modern methods, were not authorised 
to pass upon liquid debts till 1584, c. 139; but letters of four forms 
appear to have also continued in use till the year 1613. Before 
horning could pass on the decree of an inferior judge, the decree 
had by our former practice to be judicially produced before the 
Session, and their authority interponed to it by a new decree ; 
which, because it was made out in the precise terms of the other 
was called a decree-conform; but afterwards letters of horning 
might be granted by warrant of the Court without the necessity 
of a decree-conform, on the decrees of magistrates of burghs, sheriffs, 
admirals, and commissaries. Letters of horning were sometimes 
directed against all and sundry, without any previous decree or 
even citation, as letters against parishioners for building churchyard 
dykes in consequence of 1597, c. 232, or against the heritors of a 
parish for the payment of stipend. These general letters were 
declared by 1592, c. 140, to be no foundation for denouncing any 
person who was not previously cited to hear and see the letters 
directed against him ; and now (by 1690, ¢. 13) no general letters 
can issue, except for the Kiny’s revenue, or ministers’ stipends, or 
upon poindings of the ground. : 

9. Letters of Caption.—If the debtor does not obey the will of 
the letters of horning within the days of the charge, the charger, 
after denouncing him rebel and registering the horning, may still 
in the few cases wherein imprisonment for debt survives apply for 
letters of caption, which contain a command not only to messengers, 
but to magistrates to apprehend and imprison the debtor; but he 
is not entitled to recover the expenses of this antiquated procedure 
unless he can show that the substitute introduced in 1838 is not 
available. ‘The few cases referred to are failure to pay taxes, fines, 
Crown penalties, rates and assessments, and failure to implement 
a decree ad factum prestandum. The maximum imprisonment for 
failure to pay taxes, fines, and Crown penalties is a year, and 
for failure to pay rates and assessments for any year, six weeks. 
And when sums are decerned for aliment, current or in arrear, and 
the debtor wilfully, and not on account of inability, fails to pay, the 
Sheriff may imprison him and repeat the punishment at intervals 
of not less than six months. All messengers who refuse their . 
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assistance in executing the caption are liable subsidiarie for the 
debt. Magistrates formerly were similarly liable; and such sub- 
sidiary action was supported by the execution of the messenger 
employed by the creditor expressing that they were charged to 
concur and would not. By “magistrates” were understood only 
such as the law obliged to have sufficient prisons, as sheriffs, 
stewarts, bailies of subsisting burghs of regality, or magistrates of 
royal burghs. Hence a bailie of a burgh of barony could not be 
charged to execute a caption ; and, now that prisons are differently » 


ate Bailies, 


owned and administered, the liability has disappeared. Letters 2-3 V0. 42, 8. 18 


of caption and their modern substitute contain express warrant to 
the messenger, in case he cannot get access, to break open all doors 
and other lockfast places where he is to search. The substitute 
referred to is a warrant to imprison issued in the Bill-Chamber 
or by the Sheriff-Clerk on production of an extract decree, the 


©. 53. 
1-2 V.c. 114. 


ee Bee 


ss. 6, 1 
execution of a proper officer, a certificate of its having been regis- 


tered in the proper books, and a minute craving imprisonment. 

10. Protection against Imprisonment.— Law secures peers, 
members of the House of Commons while Parliament is sitting, 
and during forty days before its meeting and after its prorogation, 
and, as a rule, married women, against personal execution by 
imprisonment upon civil debts. Pupils are secured by special 
statute. No caption can be executed against a debtor within the 
precincts of the King’s palace at Holyrood House; but as this 
privilege is denied in all the cases in which imprisonment for debt 
is still competent—except perhaps in enforcement of ratepaying— 
it may be treated as obsolete. It at no time afforded security to 
criminals, as that did which was by the Canon Law conferred on 


(25) 
10 Geo. III. ec. 50. 


Sup. 1, 6, 15. 
1696, c. 41. 


B, Pr. 2316, 


churches and religious houses. The King’s castles were not Belshes, M. 8890. 


entitled to this privilege. Where the personal presence of a debtor 
under caption was necessary in any of our supreme Courts, 


the judges were empowered to grant him a protection for such time 1681, c. 9; 


as might be sufficient for his coming and going, not exceeding a 
month. 

11. Form of Imprisonment and Liberation.—It was the old 
rule that, after a debtor was imprisoned, he ought not to be 
indulged the benefit of the air, not even under a guard; since 
creditors had an interest that their debtors should be kept under 


698, c, 22. 


(14, 15) 
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close confinement, that by the squalor carceris they might be 


brought to pay their debt; but at the present time more humane 
ideas prevail. Any magistrate or jailer who of old should suffer 
the prisoner to go abroad without a proper attestation upon oath 
of the dangerous state of his health was liable suwbsédiarie for the 
debt. Magistrates were in like manner liable if they should suffer 
a prisoner to escape through the insufficiency of their prison. But 
if he escaped under night, by the use of instruments, or by open 
force, or by any other accident which could not be imputed to the 
magistrates or jailer, they were not chargeable with the debt, pro- 
vided they, immediately after his escape, made all possible search 
for him. Regularly, no prisoner for debt upon letters of caption, 
though he should have made payment, could be released without 
letters of suspension containing a charge to the jailer to set him 
at liberty ; because the creditor’s discharge could not take off the 
penalty incurred by the debtor as a rebel for contempt of the King’s 
authority. But to save unnecessary expense to debtors in small 
debts, jailers were early empowered to let go prisoners where the 
debt did not exceed 200 merks Scots, upon production of a discharge 
in which the creditor consented to his release. And, according to 
modern practice, if they pay the sums set against their names in the 
prison-books, they are entitled at once to go free. 

12, Liberation upon Cessio Bonorum.—Our law, from a con- 
sideration of compassion, allowed, prior to 1880, insolvent debtors 
to apply for a release from prison upon a ¢essio bonorum—i.e., upon 
their making over to their creditors all their estate, real and per- 
sonal. This mode of release is not available in any of the cases 
wherein imprisonment for debt can now take place. But the process 
flourishes still, as has been shown, for a different purpose. This 
must be insisted for by way of petition by or against the debtor to 
which all the creditors of the debtor are made parties by advertise- 
ment and notices. The bankrupt must in this petition, which is now 
cognisable only by the Sheriff Court, exhibit a particular inventory 
of his estate, and grant a disposition omnium bonorum; but he no 
longer requires, as formerly, to make oath that he has no other 
estate than is therein contained, and that he has made no convey- 
ance of any part of it since his imprisonment, to the hurt of his 
creditors, and whether he has granted any disposition of his effects . 
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before his imprisonment, and condescend on the person to whom, and 
on the cause of granting it, that the Court may judge whether by 
any collusive practice he has forfeited his claim to liberty. 

13. Cessio, when Competent; Effect on the Debt; Dyvour’s (27) 
Habit.—A fraudulent bankrupt was not allowed this privilege ; Matioch, 
nor a criminal who was liable in any assythment or indemnification ’"" 
to the party injured or his executors, though the crime itself should 
be extinguished by a pardon. A disposition granted on a cessio 
bonorum was merely in further security to the creditors, not in satis- 
faction or in solutum of the debts, and no discharge of the debtor 
followed unless full payment was made. But this is now altered. 

It is no doubt still the law that if the debtor acquires any estate 

after his release, such estate may be attached by his creditors as if aD 
there had been no cessio, except in so far as is necessary for his sub- 3; Reid, 1894, 
sistence. But in other respects the debtor is entitled to his discharge 44 V. c. 22, s. 5. 
on substantially the same terms as in a sequestration. Debtors who 

were set free on a cessio bonorum were obliged to wear a habit proper 

to dyvours or bankrupts. The Lords were prohibited to dispense 1696, e. 5. 
with this mark of ignominy, unless in the summons and _ process 

of cessio it was libelled, sustained, and proved that the bankruptcy 

proceeded from misfortune. And bankrupts were condemned to 

submit to the habit, even where no suspicion of fraud lay against 

them, if they had been dealers in an illicit trade. But this stigma ae 
was abolished by statute in 1836. 

14. Act of Grace.—Where, till recently, a prisoner for debt (28) 
declared upon oath, before the magistrate of the jurisdiction, that 
he had not wherewith to maintain himself, the magistrate might, 
by 1696, c. 32, set him at liberty, if the creditor in consequence of Amended, eM 
whose qeane he was imprisoned did not aliment him within ten 45-6 V.c. 42,s. & 
days after intimation made for that purpose. But the magistrate 
might in such case detain him in prison if the creditor chose to bear Grierson, 
the burden of the aliment rather than release him. This statute, 
which is usually called the Act of Grace, was limited to the case of 
prisoners for civil debts. No prisoner, therefore, could claim the Tumer, M. 11802. 
benefit of it who was committed, either for not performing a fact in 
his own power, or for not paying a fine a damages arising ea delicto. Maclesly, 
Crown debts, by long custom, and alimentary debts, by express 


enactment, did not entitle a prisoner to claim the benefit of ee : Goudy, Bkey., 
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so that the only cases in which it may possibly still be pleaded are 
those of debtors for rates. ; 

15. Execution against the Debtor’s Estate; Ejection.—Decrees 
are executed against the moveable estate of the debtor by arrest- 
ment or poinding; and against his heritable estate by inhibition 
or adjudication. Letters of poinding, as well as of horning, may 
still be issued by warrant of the Court of Session on the decrees of 


inferior judges, but are superseded in practice by a simpler form. 


A messenger employed in poinding, if he has not also letters of 
caption alongst with him, had, under the old letters of poinding, 
no power to break open doors; but if he returned an execution 
that access was denied him, letters were issued of course, giving 
him that power, which were called letters of open doors. But in 
the modern warrants of poinding power to open shut and lockfast 
places is given at once and without special application. If one be 
condemned, in a removing or other process, to quit the possession 
of lands, and refuses, notwithstanding a charge, ejection follows in 
virtue of the warrant contained in the extract decree of removing 
or of ejection which ordains officers to eject him, and to enter the 
obtainer of the decree into possession. Where: the party still 
continued to possess in spite of law, the Scots Privy Council, while 
that Court subsisted, granted letters of fire and sword, authorising 
the sheriff to dispossess him by all the methods of force ; but by our 
present practice, where one opposes by violence the execution of a 
decree, or of any lawful diligence which the civil magistrate is not 
able by himself and his officers to make good, the execution would 
have to be enforced manu malitari. 

16. Arbitration ; Submission.—A decree-arbitral, which is a sen- 
tence proceeding on a submission to arbiters, has some affinity with 
a judicial sentence, though in most respects the two differ. A subd- 
mission is a contract entered into by two or more parties who have 
disputable rights or claims, whereby they refer the differences to the 
final determination of an arbiter or arbiters and oblige themselves to 
acquiesce in what shall be decided. Where there are two or more 
arbiters, an oversman is commonly named in the submission, to whom 
power is given to determine in case the arbiters cannot agree in the 
sentence ; and sometimes the nomination of the oversman is left to 
the arbiters. If no such provision was made, and no agreement 
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arrived at, devolution on an oversman was formerly incompetent, Merry, 1963, 
+s fee 1M. HLL. 14; 
but this is now altered by statute. But in either case the oversman 57-8 V.¢.i3,'. 4. 
i “ 4 fle Glasgow P.C., 
as no power to decide unless the arbiters differ in opinion, for the BG 
power of decision is given in the first place to them. Where the day Gordon, M. 655; 
Frederick, 1865, 


within which the arbiters are to decide is left blank in the sub- 3 M-1069; and 
see Davidson, 


ore. c mee ieee? +7: 1908, S.C. 350. 
mission, practice has limited the arbiter’s power of deciding to a Dunmore, 1829, 
year and day; unless, having express or clearly implied power to ee 1859 


prorogate, he does so, or the parties agree to do it, expressly or aa 1867, 
tacitly. And this has proceeded from the ordinary words of style, ce 
empowering the arbiters to determine, betwixt and the 

day of ‘next to come, therefore where a submission is 

indefinite, without specifying any time, it ought, like all other Fleming, 1827, 
contracts or obligations, to subsist for forty years. And, on this” ia 
ground, a bond obliging the granter to submit debateable claims to ee ee 
certain persons is perpetual, and productive of an action at any time 

within the years of prescription. Submissions, like mandates, expire 

by the death of any of the parties submitters, unless he be merely nay, sup. 

a trustee, the trust being the true party ; or the reference is merely fiomenaan sTrs, 
executorial of some item in another contract, or is statutory or 

judicial. At common law a submission in regard to questions that prunes 
had not arisen but might arise was ineffectual if made to arbiters not 

named, but only indicated as the holders of an office or left to be Tancred a 
nominated by such officials. But this rule did not apply to refer- 

ences intended merely to extricate special foreseen difficulties in 

the course or at the close of another contract, or the adjustment of 

some condition, or the liquidation of an obligation. And now, by 57-8 v.c.13; 
statute, an agreement to refer to arbitration is not invalid by reason Ts, Cos 1803 
of the reference being to a person not named, or to a person to be Macintyre 109, 
named by another person, or to a person merely described as the 

holder for the time being of any office or appointment. An action 

begun, ignoring a reference clause, may, instead of being dismissed, Wilson, 1898, 


20) Re 655; 


be sisted till the arbitration has been held. Douglas, 1900, 


17, Acceptance by Arbiters. —Formerly arbiters who had | | ioe 
accepted a submission might have been compelled by letters of pet ane 
horning to pronounce sentence ; which proceeded from the style in 
which submissions were then executed: by which not only the 
parties, but the arbiters, signed and consented to the registration of 


the submission in order to diligence. As this part of style is now Cheisly y, M $32 
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disused, it was doubted whether an arbiter who had accepted the 
office might, like a mandatary, throw it up at pleasure. This is 
certain, that he cannot now be compelled by summary diligence to 
decide. And it is now settled that an arbiter who has accepted 
office may be compelled by an action in the Court of Session to 
proceed with his duty till he gives forth an award, unless he have 
sufficient cause, such as ill-health, absence abroad, or an emerging 
interest of his own, for renouncing. By statute the Court may also 
name a sole arbiter, where provision is made for one only, and the 
parties cannot concur; and name an arbiter where a party having 
the right or duty to nominate one of two arbiters will not exercise 
it. But the statute does not provide for the case of a deadlock, 
where the reference, auxiliary to a contract, is in general terms “to 
arbitration,” unless there be a trade custom as to the mode. It is 
lawful to contract so that an arbiter should be one of the parties or 
his employee, but in the latter case he may become disqualified by 
“taking a side,” or himself becoming a party. A private arbiter 
cannot demand remuneration except in virtue of contract; or by 
implication from the nature of the work done; or if the reference 
be in pursuance of the Lands Clauses Acts. 

No Executive Powers.—As arbiters are not vested with juris- 
diction, they cannot compel witnesses to make oath before them ;. 
or havers of writings to exhibit them; but this defect is supplied 
by the Court of Session, who at the suit of the arbiters, or of either 
of the parties, will grant warrant for citing witnesses, for causing 
them to depone, or for the exhibition of writings, and interpone 
authority to an arbiter’s commission to take evidence abroad. Arbi- 
trators in questions between railway companies may themselves 
grant diligence against witnesses and havers, and the Court may 
issue letters of supplement in aid thereof. For the same reason, the 
power of arbiters is barely to decide; the execution of the decree 
belongs to the judge. Where the submitters consent to the regis- 
tration of the decree-arbitral, performance may be enforced by 
summary diligence. 

18, Arbiters must act Intra Vires.—The power of arbiters is 
wholly derived from the consent of parties. Hence where their 
powers are limited to a certain day, they cannot pronounce sentence 
after that day, though they may in ipso termino—i.e., on the very 
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day betwixt and which the parties empowered them to decide. 


Nor can they subject parties to a penalty higher than that which Grosat, M. 626: 
Miller, 1906, 


they have agreed to in the submission. And where a submission is 8 F. 380: 
hannesburg 


oie : : Jo 
limited to special claims, sentence pronounced on subjects not} a ae S.C. 


specified in the submission is null, as being wltra fines compromissi, Johnstone me 


and either imperils the whole award or not, according as it is not, Adams, 1889, 
+ OF9 » 2 


or 7 “ 9 . sup.; Falking- 
or is, separable from the rest. Arbiters may without express hee, (G00 


authority deal with the expenses of the reference, and even award AO, 452. 1845, 
them to the agent disburser. Hood. oa 
11S. 207. 


19. Powers amply Interpreted.—The view taken in modern 
times, in construing a submission, is that the ordinary tribunals Calder, 1860, 
cannot be ousted except if, and in so far as, the intention to do so Weng 


Muir, 
is plainly expressed. The author’s view differs, but it is not sup- 1906,8 F. 365; 


ported by the cases he cites, which simply give effect to the intention ee 

of the parties. He says that, as submissions are designed for a 

most favourable purpose (the amicable composing of differences), 

the powers thereby conferred on arbiters receive an ample interpre- M Connell, 1911, 
tation. This is the reason he gives for the rule that a general Kincaid, M.5064. 
submission of all questions and claims between the parties imports a 

power to the arbiters to decide upon claims, not only of moveable 

but of heritable bonds. Hence, also, he says, where arbiters in a 

special submission decree mutual general discharges to be granted Crawford, 
hinc inde, the decree is nevertheless valid in as far as it relates to 

the claims specified in the submission ; and the effect of the general 

discharge is, by a favourable interpretation, restricted to these 

claims. In like manner, though by the Roman law a decree-arbitral 19, s. 1D. (4, 8). 
which decided only part of the claims submitted, and left the rest Stark, M. 6834. 
open, was null, such partial decree was, the author thought, effectual 

by our customs ; but the case cited does not decide the point, and the Poul Tact, ree 
rule of the Roman law has been adopted by us. To prevent cavilling, 1910, S.C. 469. 
the power of making interim or partial awards, where it is intended 

to be given to arbiters, is by the present style specially expressed Nee Maes 
in the submission. Where the submitters have mutual claims against ey Alston iy 
one another, a decree-arbitral which determines only those on one 

part, and leaves all on the other undetermined, is null; for it can in 

no case be presumed to be the meaning of the parties that one of 

them shall have the benefit of a final decision on the claims competent 


to him, while the other is left to make good all his by a law-suit. 
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(35) 20. Grounds of Reducing Awards.—Our more ancient law, by 
which decrees-arbitral might be reduced on the iniquity of the 
sentence, or enormous prejudice of the party, defeated the principal 

27,s.2D. (4,8). design of submissions—viz., the cutting off law-suits ; and was hardly 
reconcileable to the express compact of the submitters, by which 
they agree to acquiesce in the decision of the arbiter. But by the 


Edin. Water Tr, Regulations 1695, s. 25, decrees-arbitral, which are intra Jines 

1902, 4 F 

eee Bennet, 1603, compromissi, are declared not reducible upon any ground except 
376. 


Sree ree corruption, bribery, or falsehood. It has frequently been held, 


aes, 1869, either on “the great principle of eternal justice, which was prior 


Morisons, 1880, tion of the word 
8147: Holmes +0 these regulations,” or on a too ample interpreta 


weit: “corruption,” that where an arbiter, though with no malign motive, 
isnt. has not acted impartially, or has failed in his duty to one of the 
Hanae 1908, 


S.C. 350 
Fnoeb, (1910) : 
1 KB. 327. rules of evidence, the award cannot stand. 


parties apart from a mere error in judgment, or neglected the 


es: ee TIT. IV.—OF CRIMES 

eae 1. Crimes.—The word crime, in its most general sense, includes 
every breach of the law either of God or of our country. In a more 
restricted meaning, it signifies such transgressions of law as are 
punishable by courts of justice. Crimes were by the Roman law 

1D. (48, 1). divided into Public and Private. Public crimes were those that 

1. (4, 18). were expressly declared such by some law or constitution, and 


which, on account of their more atrocious nature and hurtful con- 
sequences, might be prosecuted by any member of the community. 
Private crimes could be pursued only by the party injured, and 
were generally punished by a pecuniary fine, to be applied to his 
Ersk. Inst., use. But this division of crimes is not received in our practice. 
a No division that has been contrived avoids overlapping. The 
English Criminal Law Commission’s Report of 1879 groups crimes 
as follows :—(1) Crimes principally affecting the public, which are 
either (@) such as disturb the public peace either by open force or 
by various kinds of unlawful engagements and conspiracies ; or ()) 
such as interfere with the administration of justice; or (¢) such as 
are offences against religion, morality, or public convenience. (2) 
Crimes principally affecting individuals, which are either (a) those 
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that affect the person; or (0) those that relate to rights inseparable 
from the person, such as marital and parental right, and reputation ; 
or (c) those that are offences against rights of property and rights 
arising from contract. By the law of Scotland, no private party, 
except the person injured or his next of kin, can accuse criminally, 
and to enable him to do so, he is required by law to apply to the J. &P. Coats, 
Lord Advocate to obtain his concurrence to the prosecution. If 6 Ad 19. 
this concurrence is refused he may complain to the High Court of 
Justiciary, and that Court, while it will not lightly interfere with 
the Lord Advocate’s discretion, may authorise the private party to 
institute a prosecution without the concurrence of the Lord Advocate. 
But the Lord Advocate, who in this question represents the com- 
munity, has a right to prosecute all crimes in vindictam publicam, 
though the party injured should refuse to concur; and private Bremridge, 1902, 
prosecution is little known in practice, except in certain minor Se Doualh, 1901, 
statutory offences. Smaller offences, as petty riots, injuries, &c., Emslig, 1891, 
which do not demand the public vengeance, used to pass generally 
by the appellation of delicts, and are punishable only by a small 
pecuniary mulct, or perhaps by a short imprisonment. 

2. Dole.—It is of the essence of a crime that it is a dolous act (5,7) 
inferring punishment. Therefore there must be, in the first place, 
an intention in the actor to commit it; for an action in which the winiamson, 
will of an agent has no part is not a proper object either of rewards aides 
or punishments. There are many exceptional cases, however, in Linton, 1898, 
which statutory penalties are inflicted, though the accused is not Were: 1894, 
personally in fault. Hence arises the rule crimen dolo contrahttur ; Sheree 11895] 
the dole being described as a corrupt and evil intention, proved Peet [1899] 
to exist or assumed from the perpetration of an act attended with 
such circumstances as indicate a corrupt and malignant disposition, 
a heart contemptuous of order and regardless of social duty. This 1 Hume, 21. 
intention need not be directed against any one in particular, or Liane a 
against the person who or the thing which actually suffers, for the 3 Irv. 25. 
result may not square with the intent. Where the crime intended 
is not the crime actually committed, the perpetrator is guilty of the 
latter if it be the “near and natural” result of the act. Simple 
negligence does not, as a rule, constitute a proper crime. Yet 7D. (48,8). 
where it is extremely gross, or gives rise to danger to the public, Inf. sori: 


7, 9). 
it may be punished as being a criminal offence. Far less can we 


Granger, 1878, 
4 Coup. 86; 
Brown, 1886, 

1 White, 93 5 
Abercrombie, 
1896, 2 Ad. 163. 


Milne, 1863, 
4 Irv. 301. 


51-2 V.c. 19; 
61-2 V. c. 60; 
62-3V.C.. 305 
63-4 V. c. 28. 


3 Edw. VII. ¢. 25. 


8 Edw. VII. c. 67, 
s. 26. 


Brown, 1907, 
5 Ad. 312. 


Robertson, 1891, 
3 Wh. 6. 


Stephens, O. 
Digest, s. 27 ; 


_. M‘Naghten, 
| 2 Broun, Appx. 
Wii) L; Milne, sup. 
| Gibson, 1844, 
Wi), 2 Broun, 332; 
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reckon in the number of crimes involuntary actions, the first cause 
of which is not in the agent, as those committed by an idiot or 
furious person. But lesser degrees of insanity, which only darken 
reason, will not afford a total defence, though they may save from 
the pena ordinaria, as by reducing what would otherwise be 
murder to the level of culpable homicide. Actions committed 
in drunkenness are not, as to this question, to be considered as 
involuntary, seeing the drunkenness itself, which was the first 
cause of the action, is both voluntary and criminal, when accom- 
panied with incapability in public or disorderliness. 
it is an excuse; and the state of delirium tremens—though brought 


If involuntary, 


about by the prisoner’s own conduct—is regarded in the same light 
as other mental disease. By the Inebriates Acts, 1879 to 1900, 
supplemented by the Licensing Act, 1903, drunkenness in a 
“public place” (which includes railway stations and public con- 
veyances), or on licensed premises, or in certain special circum- 
stances, is penalized. Provision is made for the reformatory 
treatment of persons convicted on indictment who are habitual 
drunkards—z.e., persons who, not being amenable to any juris- 
diction in lunacy, are, by reason of habitual drinking of intoxi- 
cating liquors, at times dangerous to themselves and others. 
Under the Children Act, 1908, power is given for the detention 
of such persons on being convicted of an offence under the Act 
towards a child. 

Insanity may be pleaded either in bar of trial, on the ground 
that, then existing, it deprives the accused of power to instruct a 
defence ; or to elude conviction, where it can be shown to have 
existed at the date of the act charged. The Crown may bring the 
question of the prisoner’s sanity before the Court, though insanity 
is not pleaded, and in that case the Court may determine the 
question on evidence led by the Crown without the panel being 
called on to plead, or may allow the case to go to the jury and 
take their verdict on the question. It has been held that there 
is no distinction between the unsoundness of mind which warrants 
these pleas. The latter aspect has been succinctly described as 
follows—certain undetermined points being indicated by brackets :— 
“No act is a crime if the person who does it is at the time when 
it is done prevented (either by defective mental power or) by any 
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disease affecting the mind—(a) from knowing the nature and quality Bryce, 1864, 
of his act; or (0) from knowing that the act is legally (or morally) paar 
wrong ; or ((¢) from controlling his own conduct, unless the absence Dingwall, 1867, 
of the power of control has been produced by his own default). But esas 
an act may be a crime although the mind of the person who does wnelps, 1842, 
it is affected by disease, if such disease does not in fact produce fey 
upon his mind one or other of the effects above mentioned in $o4'v.¢. 71. 
reference to that act.” The treatment of criminal lunatics is ae Zo oe 
. 47-8 V. c. 64. 

regulated by a series of statutes. 

Compulsion is also in certain circumstances an excuse, provided 
the coercion be such as to overbear an ordinarily constituted person 
of the same age and sex, and relates to immediate violence. A 
wife is assumed in some cases—such as theft committed in presence Hume, 49. 
of her husband—to have been coerced by him. And children, 
otherwise amenable, may be absolved, if their offence is committed 
at the order of a parent or guardian who is accustomed to enforce 
obedience. 

The plea of necessity depends for its cogency on the certainty and Dudley, 
magnitude of the evil which is avoided by the act charged. pian 

3. Capacity of Juveniles.—On the same principle, such as are in (6) 
a state of infancy, or on the confines of it, are incapable of a criminal 12 p. cag, 8). 
action—dole not being incident to that age. The Roman law 22p. (4s, 18). 
asserts, in general, that crimes are not imputable to pupils; but 
the precise age at which a person becomes capable of dole, being 
fixed neither by nature nor statute, is by our practice to be 
gathered by the judge, as he best can, from the understanding and 
manners of the person accused. Where the guilt of a crime arises 
chiefly from statute, the actor, if he is under puberty, can hardly 
be found guilty ; but, where nature itself points out its deformity, 
he may, if he is proximus pubertati, be more easily presumed capable aa Re 
of committing it. Yet even in that case he will not be punished ” 
pond ordinarid ; and a sentence of capital punishment cannot be 8 Edw. VII. c. 67 
pronounced on, or recorded against, a person under sixteen years 
of age. The rule is that a child under seven years of age cannot, 1 Nume, 35. 
a child of seven or upwards may, be punished for crime. Boys not 23-4 V. ©. 105, 
more than fourteen years old may be privately whipped instead of 25 V.c.18,ss.1,2. 
being sent to prison. The law as to the treatment of youthful 
offenders under sixteen years of age has been codified and amended 8 Eaw. Vil. 67. 


Ss. 111. 


S. 57 (1). 


S. 102. 


7 Edw. VII.c. 17. 
8 Edw. VII. c. 65, 


s. 46. 
8 Edw. VII c.67, 


De 


7 Edw. VU.¢. 17. 
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by the Children Act, 1908. Provision is made for a Court of 
summary jurisdiction, when hearing charges against such offenders, 
sitting at a different time or place from that at which the ordinary 
sittings of the Court are held, the Court being then termed a 
“Juvenile Court.” Offenders above twelve and under sixteen 
convicted of an offence punishable, in the case of an adult, with 
penal servitude or imprisonment, may be detained in a certified 
reformatory for a period of three to five years, but not beyond 
their attaining nineteen years of age. A child under twelve, charged 
with such an offence, may be ordered to be sent to a certified 
industrial school for a period not beyond his attaining sixteen 
years of age. The same course may, under certain conditions, be 
adopted in the case of a child of twelve or thirteen years, who, not 
having been previously convicted, has been charged on a summary 
complaint with such an offence. In the two latter cases the Court 
may instead make an order for the committal of the child to the 
care of a relative or other fit person named by the Court, and may, 
in addition, place the child under the supervision of a probation 
officer. Pending the offender’s admission to the reformatory or 
industrial school, he may be committed to a place of detention 
(other than a prison) or to fit custody. A child under fourteen 
must not be sentenced to imprisonment or penal servitude for any 
offence, or committed to prison in default of payment of a fine, 
damages, or costs. An offender above fourteen and under sixteen 
must not be sent to penal servitude, and can be sentenced to 
imprisonment only in special circumstances. Youthful offenders 
may be let off without conviction; and on being remanded or 
committed for trial may be put into a place of detention or fit 
custody instead of into prison. The Court may order that a fine, 
damages, or costs be paid by the parents or guardians of the young 
person, instead of by the young person himself, if the offence has 
been conduced to by their wilful default or habitual neglect. They 
may also be ordered to give security for his good behaviour. Youth 
is also one of the elements—like character, antecedents, the trivial 
nature of the offence, or extenuating circumstances—which lets in 
the Probation of Offenders Act, 1907, whereby there may be release, 
with or without caution for good behaviour. The bond, if the 
Court so order, contains a condition that the offender shall be under’ 
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supervision for a certain period, such an order being known as a 

“probation order.” Under the Prevention of Crime Act, 1908, ae vi 
offenders between the ages of sixteen and twenty-one, feared | 

on indictment of an offence punishable by penal servitude or 
imprisonment, may be sent to a “Borstal institution,” where they 

receive industrial instruction and discipline for a term of not less 

than one nor more than three years. 

4. Accessories ; by Advice ; Mandate.—In regard tothe criminal 10, 11, 12) 
act, one may be guilty of a crime, not only by perpetrating it 50,s. 3D. (47,2). 
himself, but by being accessory to a crime committed by another ; weisn, 1897, 
which last is by civilians styled ope et consilio, and, in our law- ei 
phrase, art and part. The charge does not require to state whether 50-1 v. c. 35, s.7. 
an accused person is principal or accessory ; and each accomplice Hughes, 1812, 
may be separately tried. A person may be guilty art and part in pe 
any crime, except where a statutory definition puts accession out Robertsons, 1885, 
of the ai either—(1) by giving advice or counsel to commit Sons, Ta, 
the crime; or (2) by giving warrant or mandate to commit it; = 
or (3) by eae assisting the criminal in the execution. A haf 
advice does not seem by the Roman law to have inferred guilt, 36 pr..D. (47, 2). 
contrary to the practice of most other nations. It is generally 
agreed by doctors that in the more atrocious crimes the adviser 
is equally punishable with the criminal if the advice is in the 
nature of contrivance, not mere encouragement given to one who 
contemplates committing a crime; and that, in the slighter, the 
circumstances arising from the adviser’s lesser age, the jocular or 
careless manner of giving advice, &c., may be received as pleas 
for softening, or even avoiding, the punishment. Retractation, 
if timeous, is a valid defence. To infer accession, the previous 
counsel must contemplate the crime actually committed ; if so, the 
accomplice takes the risk of its natural incidents or concomitants. 

One who gives a mandate to commit a crime, as he is the first 

spring of action, seems more guilty than the person employed as 

the instrument in executing it; yet the actor cannot excuse himself 

under the pretence of orders which he ought not to have obeyed. 

How far the commands of a superior may in certain cases either free sup. s. 2. 

entirely from punishment, or mitigate it, is explained by Mackenzie. Crimes, “Art . 
5, Accession at the Time ; Aid.—Accession may also be inferred oy 


from what occurs at the time of the criminal act. Mere non-inter- Kerr, 1871, 
oup. 33 
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vention is not enough, unless the crime be very aggravated, or the 
accused, being a constable or a magistrate, lies under some special 
duty to interfere. 

Assistance may be given to the committer of a crime not only 
in the actual execution, but previous to it, by furnishing him with 
poison, arms, or the other means of perpetrating it; but, if he who 
thus assists had no reason to believe that these instruments were 
intended for a criminal purpose, no guilt can be inferred against 
him. That sort of assistance which is not given till after the 
criminal act, and which is commonly called abetting, or accession 
after the fact, though it may be of itself criminal, does not infer 
art and part of the principal crime ; as if one should favour the 
escape of a criminal, knowing him to be such, or conceal him 
from justice. But if, previously to the commission of the crime, 
one should promise protection to the criminal, it will involve 
both in equal guilt; for nothing can be a stronger incitement to 


crimes than the assurance of being screened or protected from 
punishment. 

(15) 6. Punishment; Capital—Arbitrary.—The third element in the 

definition of a crime is the liability of the offender to punishment. 

No difficulty has arisen at common law in distinguishing between: 

crimes and civil wrongs. It was different with acts sought to be 

8 Baw. VIL ©. 65 repressed by statute; but the distinction has been obviated by 

sending all such cases for review to the Court of Justiciary. Those 

crimes that are in their consequences most hurtful to society, and 

OG oss are now restricted to high treason, murder, and, in certain cases, 

: attempts to murder, are punished capitally, or by death; others 

escape with a lesser punishment, sometimes limited by statute, 

and within these limits arbitrary, and sometimes wholly arbitrary, 

.¢., left to the discretion of the judge, who may exercise his juris- 

diction either by fine, imprisonment for a period not greater than 

54-5 V. c. 69, 5.1. tWO years, penal servitude for not less than three years, or in some 

iii ae cases detention in a reformatory or industrial school, a corporal 

‘punishment, discharge on probation, or dismissal with an admoni- 


8. 
7 Edw. VI. c. 17 


s. 1. 
| 8 Edw. VIL.¢.65, ©, ; 
hi} 8. 46. tion. Where the punishment is left by law to the discretion of the 


judge, he can in no case extend it to death; for where the law 
HH intends to punish capitally it says so in express words, and leaves 
| Leg, Burg, __ 0 liberty to the judge to modify. But where in any of our ancient 
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laws the life of the offender is put at the mercy or will of the King, 

it is probable that the judge, in place of pronouncing sentence him- 

self, left it to the Sovereign, who inflicted sometimes a capital, and 
sometimes a lesser punishment on the person guilty, according to 

‘ his demerit. The single escheat of the criminals falls on conviction Sup. 2, 5, 27. 
in all capital trials, though the sentence should not express it; for, 

if the bare non-appearance in a criminal prosecution draws this 
forfeiture after it, much more ought the being convicted of a capital 

crime to infer it. The judge in passing sentence is entitled and 

bound to take into consideration other circumstances besides the 
category into which the crime naturally falls. The Court had 

always power to modify the punishment of non-capital common 

law offences, and now it has also large discretionary powers ee VIL.¢. 65, 
mitigate the penalties to which an accused persan is liable in 

respect of a contravention of a statute or any order or by-law 

having statutory authority, ¢.g., to reduce the period of imprison- 

ment or the amount of any pecuniary penalty, and to substitute 

a fine for imprisonment or the finding of caution for a fine or 
imprisonment ; but exceptions occur in cases where the Act contra- 

vened carries into effect a treaty or convention with a foreign state 

in which a minimum fine is stipulated, or where it relates to the 

regular or auxiliary forces of the Crown. In mitigation may be 
pleaded—the recommendation of a jury, previous good character, 

youth, bad example, the influence of a husband, parent, or guardian, Paterson, 1817, 
weakness of intellect, and sometimes intoxication. In aggravation Kane, 1892, 
the most potent plea is conviction, previous to the offence in question, mae Notes, 
of an offence of the same sort or falling within one of the groups to 

which the later offence belongs, viz., crimes of dishonesty, personal 50-1 V. c. 35, 


ss. 63-5. 
violence, lewdness, and disorderly conduct, and also, in the case of a 8 Edw. VIL c.65, 


statutory offence, analogous offences. In the case of theft, there is ma 
also the nearly obsolete aggravation that the accused is “habit and 
repute a common thief.” 

The Prevention of Crime Act, 1908, provides for special preven- 8 Edw. VIL ¢.59, 
tive and punitive measures being adopted where an accused person, : 
charged with a crime on an indictment ,setting forth that he is a 
habitual criminal, convicted by the jury of the crime so charged, 
and sentenced to penal servitude, admits that he is, or is found 


by the same jury resworn to be, a habitual criminal. In these 


S. 17 (5). 
S. 14. 


Gillan, 1910, 
6 A. 256. 


Stirling, 1911, 
1S.L.1. 464. 


Ibid. s. 61. 


Cameron, 1911, 
. 108. 


2 8.L.T. 10 
(16, 17) 


Levit. 24, 16. 
Novel 77. 


[B. IV. 
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circumstances the Court may pass a further sentence ordering him 
to be detained for a period of not more than ten and not less than 
five years, the period of “preventive detention” taking effect im- 
mediately on the determination of the sentence of penal servitude. 
An appeal against the sentence of preventive detention lies to a 
Court of Appeal consisting of not less than three judges of the 
High Court, and provision is made for persons so detained being 
discharged on licence by the Secretary for Scotland. A person 
cannot be found to be a habitual criminal under the Act unless 
the jury finds on sentence, either (a) that since attaining the age of 
sixteen he has at least three times previously to the crime charged 
in the indictment been convicted of a crime, and that he is leading 
persistently a dishonest or criminal life, or (2) that he has on a 
previous conviction been found to be a habitual criminal and 
sentenced to preventive detention. 

Before proceeding to particular offences, it may be premised that 
attempt to commit an indictable crime, 7.¢., one which may be sent 
to a jury—is in all cases, and not only in certain cases, as was the 
The guilt of a baffled 
offender may depend on preparation being succeeded by perpetration. 

7. Crimes against the Deity; Blasphemy.—Certain crimes are 
committed more immediately against God Himself ; others, against 
the State; and a third kind, against particular persons. 


law before 1887, itself an indictable crime. 


The chief crime in the first class cognisable by temporal courts 
is blasphemy ; under which was formerly included avowed atheism. 
This crime consists in the denying or vilifying the Deity by speech 
or writing. Blasphemers were punished capitally both by the 
Jewish law and by the Roman. All who cursed God, or any of 
the Persons of the blessed Trinity, were formerly by our law (1661, 
¢. 21) to suffer death, even for a single act ; and those who denied 
Him, if they persisted in their denial. This Act was ratified by 1694, 
c. 11, which also made the denial of a Providence, or of the authority 
of the Holy Scriptures, criminal, and punishable capitally for the 
third offence. The severity of these Acts has been relaxed, but the 
crime is still recognised. If it is committed verbally the case is 
treated like profanity, and sent to summary trial as a breach of 
the peace. If it is contained in published writings, and is not a 
temperate and scholarly attack on the Deity, the Christian religion, } 
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or the Holy Scriptures, but a scurrilous attack, such as will disgust 

an ordinary jury and seem to it of evil example, it is more severely Paterson ; 
dealt with. In the modern trials, only vendors of such publications Broun, 629, 62, 
have been impeached ; but the authors would be held as at least 

equally guilty. Numerous Acts, dating from 1503 to 1701, sought 

to put a stop to Sabbath-breaking ; but all of them have gone into Bute, 1870, 
desuetude, except perhaps those which are directed against keeping » Nicol aN, i 
shops open on Sunday, and even these, if not obsolete, cannot 


be enforced summarily. The crime of disturbing a congregation in Pongal i961, 
rv. : 


church during Divine Service is unquestionably indictable. Aan 
8. Witchcraft ; Fortune-Telling.—All persons who used witch- ee 
563, c. 73. 


craft, sorcery, or necromancy, or pretended skill therein, and all 

consulters of witches, were at one time punished by death. But 

by Act 9 Geo. II. ¢. 5, no prosecution can be carried on for witch- 

craft or conjuration ; and by the same Act, all who undertake from 

their skill in any occult science to tell fortunes, or discover stolen 

goods, may be sentenced to suffer imprisonment for a year, and 7 wil. Iv. & 
find surety for their future good behaviour ; though no longer, as ee 
formerly, to stand on the pillory—a punishment now abolished. 

By a more recent Act, such persons, as well as many others who 5 Geo. IV. c. 83, 


ss. 3, 4, applied 


may be compendiously described as “tramps,” vendors of indecent to Seotland by 
ven ilee 


1 . 7 s. 15; M‘Lean 
Pepares, beggars on false prctene, deserters of wives or children, PRs is 
public gamesters, and prowlers intent on crime, may be sent to 
prison for three months as rogues and vagabonds. Keeping a gaming- 
house is a crime at common law. Thimble-riggers and the like are Greenhuft, 1838, 

2 Swin. 128. 


dealt with under statute. It is also unlawful to use premises for a3, Ce 
ol- -C. 1d, 8.95 


betting purposes carried on as a business. Unlawful lotteries are pie Bee 
penalised partly under the ordinary summary criminal procedure tees pari 
and partly by fine in Exchequer. 
9. Crimes against the State; Treason in the Old Scots Law.— (19-27) 
Some crimes against the State are levelled directly against the 
supreme power, and strike at the constitution itself; others dis- 
cover such a contempt of law as tends to baffle authority, or 
slacken the reins of government. Treason, crimen majestutes, is 
that crime which is aimed against the majesty of the State; and 
can be committed only by those who are subjects of that State 
either by birth or residence. It was high treason by the law of 1662, c.2. 


Scotland to intend the King’s death, to lay any restraint upon his 


1661, c. 5. 


1587, ec. 50, 51. 
1592, c. 146. 
1528, c. 8; 1681, 


op EF 


1690, c. 33. 


1540, c. 69. 


8 pr. C. (9, 8). 


1 Hume, 512. 


36 Geo. UL ¢. 7; 
perpetuated, 
57 Geo. IL. c. 6. 


5 Eliz. c. 11; 
18 Eliz. c. 1. 
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person, or to entice any foreign power to invade his dominions ; and 
to rise in arms, maintain forts, or make treaties with foreign states 
without his authority. Certain facts, though not in their nature 
treasonable, were declared by statute to be punishable as treason— 
viz., theft by landed men; wilfully setting fire to coal-heughs, or 
to houses or corns; and assassinations. Treason was punished by 
death, and by the forfeiture to the King of the traitor’s estate, 
both real and personal. But this forfeiture did not cut off the 
right of the creditors, tacksmen, superiors, vassals, heirs of entail, 
or widows, of the forfeiting persons. Treason might by our law 
have been tried after the death of the traitors, and sentence 
condemnatory upon such trial carried the estate to the Crown; 
which was indeed agreeable to the jus novum of the Romans, but 
contrary to the rules of law and the dictates of humanity. 

10. Adoption of English Law.—Soon after the Union of the 
two kingdoms, in 1707, the laws of treason then in force in 
England were made ours by 7 Anne, c. 21, both with regard .to 
the facts constituting that crime, to the forms of trial, the corrup- 
tion of blood, and all the penalties and forfeitures consequent on 
it. By this Act the facts that inferred statutory treason by our 
former law are declared simply capital crimes; and such of them 
as do not amount to murder are now visited with an arbitrary 
punishment. 

11. Treason by the Law of England. —It is high treason, by 
25 Edw. III. st. 5, c. 2, as amended, principally in 1796, to com- 
pass or imagine the death of the King, Queen-Consort, or of the 
eldest son, being heir-apparent, of the Sovereign, or serious bodily 
harm or restraint of the Sovereign ; to violate the King’s companion 
or the wife of the said son; to levy war against the King or adhere 
to his enemies; and it is still nominally treasonable to counterfeit: 
the King’s coin, or his Great or Privy Seal; to kill the chancellor, 
treasurer, or any of the twelve judges of England while they are 
doing their offices; which last article is by the forenamed Act, 
7 Anne, applied to Scotland in the case of slaying any judge of 
the Session or of Justiciary sitting in judgment. Those who 
washed, clipped, or lightened the proper money of the realm; 
who advisedly affirmed by writing or printing that the Pretender 
had any right to the Crown, or that the King and Parliament. 
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could not limit the succession to it, or who held correspondence 6 An.c.7. 
with the Pretender, or any person employed by him, were also 13 Will. IIL ¢. 3. 
guilty of treason ; but coining offences are now differently disposed Inf. s. 38s. 
of, and the times have changed since the Stuart dynasty was 
formidable. The ‘“compassing and imagining” referred to above 
must be shown by some overt act, such as publication of writings. 
The “war” referred to is to be distinguished from rioting caused 
by some local grievance. 

A person cannot be a traitor unless he is child of a British 
father, or is resident in the realm and subject of a State at peace 
with it. A British subject cannot naturalise himself as a subject of Lynch, (1903) 
a foreign state at war with this country so as to exempt himself from 
criminal liability for treason. An alien enemy is allowed to depart 
when war breaks out, and, if he remains, may be treated as a spy. 

12. Forms of Proceeding ; Penalties.—The forms of proceeding See Louthian’s 
in the trial of treason, whether against peers or commoners, are set Lynch, sup. * 
forth in a small treatise, published by order of the House of Lords 
in 1709, conjoined to a collection of statutes concerning treason. 
The main discrepancies, when compared with our ordinary pro- 
cedure, are the alternative of a Commission of Oyer and Terminer 
instead of the Justiciary Court as the tribunal, and the necessity 
for having a true bill found by a Grand Jury before the case can 
go to a Petty Jury. 

As above stated, the English law of forfeiture and corruption of 
blood was imported into Scotland after the Union. An Act passed 
in 1870 abolished these penalties of treason; but Scotland is 35-4 V. 0. 23, 
expressly excluded from its operation, so that the following sen-  ‘ 
tences may still be taken as a statement of our law. By the 
conviction upon this trial, the whole moveable estate of the traitor, 
and his whole heritable estate, for his own interest and formerly 
for that of his heirs called under the same destination in an entail, Gordon, 


1 Pat. 558. 
forfeit to the Crown. His blood was formerly also corrupted ; so Coke, 1 Inst.; 


Hale, Pleas of the 
that on the death of an ancestor he could not inherit; and the Crown,ic.27. * 
estate which he could not take fell to the immediate superior as 
escheat ob defectum heredis, without distinguishing whether the lands 
held of the Crown or of a subject. But by the aforesaid Act, 
7 Anne, c. 21, it is provided that no attainder for treason shall, 
after the Pretender’s death, hurt the right of any person other than 

46 
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that of the offender during his natural life ; but this provision was 
by a posterior Act not to take place so long as any of the sons of 
the Pretender should be alive. It was for some time doubted 
whether the Act 1690, c. 33, saving the rights of creditors, &C., 
was repealed by the Act 7 Anne, subjecting traitors tried in 
Scotland to the pains and forfeitures of the English law; sinve 
the excluding of creditors is not properly a penalty on the 
traitor, and our private rights are by Art. Union, c. 18, declared 
unalterable, except for the evident utility of the subject, which 
article might seem to require an express repeal of so beneficial a 
statute. But it now seems to be an agreed point that the rights 
even of third parties, in the case of forfeiture on treason, must 
be determined by the law of England. The barbarous accom- 
paniments of executions, viz, the drawing of the traitor to the 
scaffold on a hurdle, the decapitation after death, and the quarter- 
ing of the body, are forbidden elsewhere than in Scotland, and 
would certainly not be now enforced here. The mode of execu- 
tion is by hauging, or, in the Sovereign’s option, in the case of 
men, beheading. 

13. Misprision of Treason.—Misprision of treason, from méprendre, 
is the overlooking or concealing of treason. It is inferred by one’s 
bare knowledge of the crime, and not discovering it to a magistrate 
or other person entitled by his office to take examinations, though 
the accused should not in the least degree assent to it. The fore- 
said Act, 7 Anne, makes the English law of misprision ours. Its 
punishment was by the law of England perpetual imprisonment, 
together with the forfeiture of the offender’s moveables, and of the 
profits of his heritable estate during his life—i.e., in the style of our 
law, his single and liferent escheat ; and this is apparently still in 
strict law the penalty in Scotland. 

13A. Treason-Felony.—In 1848 the crime of treason-felony was 
formulated with the object of punishing offences which might have 
been tried, but would have been too honourably designed, as high 
treason. The acts struck at are, briefly, devising the deposition of 
the Sovereign, or the levying war against him to force a change of 
counsels or to intimidate Parliament, and the stirring up of invasion. 
The guilty intention has to be shown by overt act or deed, including 
writing, advised speaking, and conspiracy. 
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14. Sedition ; Leasing-Making.—The crime of sedition consists (29) 
in all those practices, whether by deed, word, or writing, or of 
whatsoever kind, which are suited, though not perhaps intended, 1 Hume, 553, 
to disturb the tranquillity of the State, for the purpose of pro- ernie 
ducing public trouble or commotion, and moving His Majesty’s Bes 
subjects to the dislike, resistance, or subversion of the established 
Government and law, or the settled frame and order of things. 

This is no crime in the common law of England; and so much 

that might fairly be described by these words goes nowadays 
unpunished, that it may be doubted whether this statement is of 

much practical value. The author speaks of sedition as being 

either verbal or real, and says that verbal sedition, or leasing- 

making, is inferred from the uttering of words tending to create 

discord between the King and his people; but the latter term is 

more technically used to mean the speaking evil of the Sovereign, Perl, ue : 
whether the motive be private malice or public grievance. The 

erime probably did not survive the Union. It was formerly L024, 0. 43; 
punished by death and the forfeiture of goods; and afterwards, y 
either by imprisonment, fine, or both, at the discretion of the judge. 1708, ©. 4, 10 
Sedition proper is generally committed by convocating together any 7 7 Will. IV. & 
considerable number of people, without lawful authority, under the 
pretence of redressing some public grievance to the disturbing of 

the public peace. Those who formerly were convicted of the crime 

were punished by the confiscation of their goods, and their lives 1457, ©. 07. 
were at the King’s will; but the above penalties were substituted : Wil. pS. 
in 1825. 

Miscellaneous.—Various statutes provide for the punishment 
of such offences as setting fire to ships of the navy, stores, &c. ; 
seduction of the forces; administration and taking of unlawful oaths ; 
and soon. The most important of these statutes is the Foreign 
Enlistment Act of 1870, which penalises the engaging in or enlisting gay vie ae 
others in the service of a foreign state at war with a power friendly 4 P.C. 184; 


Tatornatonel 

1. 
to Britain, and the fitting out of vessels and expeditions against a [LR 3A. &E 
i 1896] 2 Q.B. 4 
friendly state. psn} ae 


Mobbing and Rioting.—A riotous mob is the assembling of a 1%. S16. 
number of people, and their combining against order and peace to Moody Crime 
Obertsc 
the alarm of the lieges. The concourse need not be large; for the 1 Broun, 152,1 


purposes of the Riot Act an assembly of twelve persons is enough. 
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The combination may have been lawful at first, and may then have 
taken up an unlawful purpose or proceeded to attain a lawful end 
in an illegal way. The intimidation may have been the result of 
overwhelming numbers without the use of violence. For preventing 
rebellious riots and tumults it is enacted by the Riot Act that if any 
persons, to the number of twelve, shall assemble riotously, and, being 
required by a magistrate, by proclamation in the King’s name, to 
disperse, shall nevertheless continue together for an hour after such 
proclamation, the persons disobeying shall suffer death and the con- 
fiscation of moveables—now penal servitude or imprisonment. The 
tumultuous tearing down of buildings is similarly punished under 
the Act. The mob may be forcibly dispersed after the lapse of the 
hour. If the proclamation has been obstructed in the knowledge of 
the accused the Act applies. Prosecution under it must begin within 
a year after the riot. The Act does not supersede the common law, 
so that the issue of a proclamation is not necessary to a prosecution. 
The offence charged in an indictment of mobbing and rioting is the 
forming part of a riotous mob. The ringleaders are usually selected 
for prosecution ; but the rule is that every one belonging to the mob 
and willingly present is liable to punishment for all the acts done by 
the mob as such—those acts which it has set about to commit, or 
which it might naturally be expected to commit in carrying out its 
purpose. The accused, if he belonged to the mob, is responsible 
for its whole proceedings, except those which’ occur after he has 
voluntarily quitted it. 

Breach of the Peace embraces a large number of unruly acts, 
which are usually dealt with summarily. 

14A. Election Offences.—The offences which have been created 
with the object of safeguarding the purity of Parliamentary and 
other elections are distinguished as either illegal practices or corrupt 
practices. The former, which are very numerous, involve a fine 


- only, and may annul the election. The latter consist mainly of 


false declarations regarding election expenses, corrupt withdrawal 
of an election petition, bribery, treating, undue influence, and per- 
sonation. Of these, bribery, active and passive, is defined at large 
in an Act which passed in 1854. Treating is the corrupt giving or 
receiving of entertainment or provision in procuring or rewarding 
a vote or abstinence from voting. Undue influence is the use or 
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threat of violence or restraint, or the threat of any temporal or mids. 2. 
spiritual injury, for a like purpose, or abduction or fraud impeding 
the free exercise of the suffrage. Personation is the act of one who 
applies for a ballot paper in the name of another, living or dead, mia. s.6; 35- 
or of a fictitious person, or who, having already voted, applies Ha 
in the same election for a ballot paper in his own name. The 35-¢ v.c. 33, 
inviolability and the secrecy of the ballot are piso protected in sone 
various ways. 

15. Corruption in Judges; Theftbote.—Judges who wilfully, | oS. 
or through corruption, use their authority as a cover to injustice Dick, i 
or oppression, are punished with the loss of honour, fame, and 
dignity. Both the judge who is bribed and the briber may be 
punished, even though no injustice may actually have been done. 
Under this head may be classed theftbote (from Jote, compensation), 
which was the taking a consideration in money or goods from a thief 
to exempt him from punishment or connive at his escape from justice. 
A sheriff or other judge guilty of this crime forfeited his life and 1436, c. 137. 
goods. And by a posterior statute, even a private person who took 
theftbote suffered as the principal thief. But now the name is 1515, 0. 2; 


. 6 2 Thoms. Act 
unknown. The statutory penalties arein desuetude. <A judge thus a a 


erring would at common law be liable to imprisonment and depriva- ae 
tion. A private person’s act would go far to infer complicity ; and, see Tinbits, 
if it did not, would probably be beyond the reach of the criminal °° 211 KB. 
law. The buying of disputed claims, concerning which there is a 
pending process, by any judge or member either of the Session or of 1594, c. 216. 
an inferior court, is punished by the loss of the delinquent’s office, 
and all the privileges thereto belonging. Oppression exercised by Jeffrey, 18 1840, 
inferior officials of a Court is an offence, either alone, or as aggrava- Findlater, 18 
tion of some other crime. 

16. Deforcement.—Deforcement is the successful opposition (32-34) 
given or resistance made to messengers or other officers while they 
are employed in executing the law. The Court of Session used to 15 ae ae 
be competent to this crime; and by the last statute relating to it, 1595, 6. 152. 
it is made punishable with the confiscation of moveables, the one- 
half to the King and the other to the creditor at whose suit the 
diligence was used ; but this forfeiture is not now exacted, and the 
ordinary punishment is imprisonment—in rare cases penal servitude. 
The author draws the distinction that where the deforcement is 
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brought only ad civilem effectum, for recovering the debt and damages, 
the statute is amply interpreted, and consequently process will be 
sustained if the messenger should be anyhow hindered in the 
execution of the diligence, though without the effusion of blood ; 
but that in a criminal trial, where the conclusion is penal, effusion 
of blood must be libelled in terms of the Act 1592. But this 
requisite, which at best was necessary only as a ground for confisca- 
tion, has never been admitted in our criminal practice. Thus also, 
although the words of the Act are levelled only against the debtor, 
or person commanded by him, practice has extended it in a cil 
action, against those who interpose to save their friend from dili- 
gence without being desired by the debtor. The requisites of the 
crime are that the act or acts must be forcible, there being such 
violence or show of violence as to alarm a man of ordinary courage 
and presence of mind; that the act or acts shall have succeeded in 
preventing the officer from doing his duty ; that the person deforced 
was a proper executor of the warrant in question, or an assistant ; 
that the act prevented was a formal or solemn proceeding and the 
officer in acté proximo; and that the warrant was ea facie regular 
and adapted to the purpose for which it was used. 

17. Of Officers of the Revenue.—Deforcement of the officers 
of the customs, by persons to the number of eight or upwards, was 
early in the 18th century punished by transportation to America 
for a term of years not exceeding seven. Later in that century it 
was enacted that armed persons, to the number of three or more, 
assisting in the illegal running, landing, and exporting of prohibited 
or uncustomed goods, or any who shall resist, wound, or maim 
any officer of the revenue in the execution of his office, should suffer 
death and the confiscation of moveables. Now, in virtue of Acts 
passed in 1876, 1879, and 1881, the rescue of smuggled goods, or of 
smugglers apprehended, or the obstruction of preventive officers by 
force, entails a fine of £100, or, alternatively, imprisonment. To 
procure or hire an assembly of people for the running of prohibited 
or smuggled goods also entails imprisonment, and the term is 
extended if the people are armed or disguised. Shooting at a 
revenue vessel or at a preventive officer is a still more heinous 
offence. Other acts which are penalised in the modern statutes are 
the assembling of smugglers, the importation of prohibited goods, 
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the destruction of such to prevent seizure, the making of signals to Act 1876, 

smuggling vessels, and the refusal to allow search of vehicles. ee 
18. Breach of Arrestment, &c.—Breach of arrestment is a (36-9; sup.3,6,6) 

crime of the same nature with deforcement, as it imports a contempt See Inglis, 1867, 

of the law and of our judges; and it is subjected to the pains 

inflicted on deforcement by 1581, ¢. 118—viz., an arbitrary cor- 

poral punishment and the escheat of moveables, with a preference 

to the creditor for his debt, and for such further sum as shall be 

modified to him by the judge. But the escheat is in desuetude ; 

and the appropriate remedy, if any, besides an action of damages, 

would probably be a complaint to a civil court. Under this head 

of crimes against good government and police was at one time 

reckoned the forestalling of markets—i.e., the buying of goods 1592, . 150. 

intended for a public market before they were carried there— 

which for the third criminal act inferred the escheat of moveables. 

The offence of slaying salmon in forbidden time, and offences against 1503, ¢.72. 

the Acts for preserving the game, have been already noticed. The sup.2,6, 2, 4. 

offences of destroying plough-graith in time of tillage, and slaying or 1587, ¢. 83. 

houghing horses or cows in time of harvest, and destroying or spoil- 1698, ¢. 165 ‘ 

ing growing timber, though dealt with in old statutes, would now be c. 48. 

treated at common law as malicious mischief, like many similar acts. 

It is still usual to regard escapes and attempt to escape from prison as 1 Ree 

criminal, even when they are accompanied with no other form of Smith, 186s, 

crime; and this view, though scarcely justifiable otherwise, may 

be supported on the ground of the risk that violence will be com- 


mitted. Breaking into prison for the purpose of a rescue is an Drashered 1844, 
roun 


aggravated crime. 
19. Crimes against the Person; Homicide; Murder.—Crimes (40-45) 

against particular persons may be directed either against life, limb, 

liberty, chastity, goods, or reputation. The generic term for an act M Ale Ee 
which results in death is homicide. It occurs when a human being 

is killed by a human being. The victim must be self-existent, not 

an unborn child. The agent must be a human being, not one of the 

lower animals, unless blame for its act can be brought home to the 
accused. The killing is causing the death of a person by an act or 
omission, but for which the person killed would not have died when 

he did, and directly connected with his death. In cases where the 


act or omission is not the sole cause of the death, it is held that if NES EO, a 
5 Irv. 
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the accused has inflicted a dangerous bodily injury (1) he takes the 
risk of the necessary surgical or medical treatment, though not of 
mal-regimen ; (2) he takes the risk of the state of health of his victim 
at the time; (3) he takes the risk of any disease which arises in a 
usual and natural way from the injury, such as erysipelas or lockjaw, 
though not of the wilful folly of his victim. Moreover, one (4) is 
responsible for accelerating the death of a moribund person ; (5) is 
probably accountable for doing a victim to death by perjury ; and 
(6) commits homicide if by fear of violence or threats he causes the 
deceased to do a fatal act as a natural mode of avoiding the danger 
threatened. 

There is a presumption that a homicide is criminal ; nay, more, 
that itis murderous. -But certain forms of homicide are not criminal, 
and certain others do not come up to murder. 

Homicide is innocent if it be either casual or justifiable. It is 
casual if it proceeds from pure misadventure without any act of the 
killer’s will directed either to homicide, or to doing bodily harm, or 
to doing any wrong or unlawful act. It is justifiable when it is done 
in the necessary prosecution of that which the killer is bound or has 
a right to do, as in the cases of a judge who sentences to death, the 
officials who properly carry out the warrant, magistrates and others 
engaged in suppressing a dangerous riot, officers of the law (at least 
criminal officers) in case of violent and dangerous resistance, soldiers 
and sailors on duty, and all persons in self-defence against murder. 
A woman may thus defend her chastity. The murder of a third 
party may be similarly prevented; but probably a husband is not 
entitled thus to interfere with an act of adultery. The defence of 
property will be referred to further on. 

Murder is the wilful taking away of a person’s life without a 
necessary cause, whether the act was intended to kill or displayed 
such utter and wicked recklessness as to imply a disposition depraved 
enough to be wholly regardless of consequences. The latter alterna- 
tive covers the cases of intent to cause dangerous bodily injury to 
the actual victim, of intent to cause death or such injury to a third 
party, of an act done with an unlawful object and known to be 
likely to cause death, though there was no intention to hurt any 
one, and of intent to inflict grievous bodily injury in order to 
facilitate the commission of a serious crime or the escape of the 
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offender. The distinction which obtained in our ancient law 
between slaughter premeditated, or upon forethought felony, and 
that which was committed on a suddenty or chaud mella, indulging 
to the last the privilege of girth and sanctuary, had been taken off St. Rob. Ic. 9. 
in practice before the Act 1661, c. 22 (copied after 1649, ¢. 19), 
which supposes homicide to be a capital crime, without any such 
distinction, and explains the degrees of casual homicide. But the 
distinction is only an example of the cardinal difference between 
murder and culpable homicide. It will be observed that in defining 
murder, the use of the terms “forethought felony” and “malice 
aforethought” has been avoided as being misleading. 

The statute deals with casual homicide, wherein the actor is in 
some degree blameable, and with homicide in self-defence, where 
the just bounds of defence have been exceeded, and directs that 
the offenders should be punished arbitrarily ; while the slaughter of 
night-thieves, housebreakers, assistants in masterful depredations, 
or rebels denounced for capital crimes, may be committed with 
impunity. But these are only a few examples of culpable homicide— 
which infers punishment—and justifiable homicide—which does not. 

Culpable homicide embraces all sorts of homicide which are neither 
casual nor justifiable on the one hand nor murderous on the other. 
In some cases an intention to kill is present, and the crime is saved 
from being murder by the weakness of the offender’s intellect ; or 
by its having taken place in such circumstances of self-defence or 
duty as do not fully justify it; or by its having been preceded by 
provocation, causing real alarm for the personal safety of the killer 
or of some one else. In other cases there is no intent to kill, and 
the accused may at the time be engaged in a perfectly lawful act. 
_ The question for the jury then is whether he had been rash, negli- Wood, 1903, 
gent, careless, reckless, or not duly regardful of the safety of his 
neighbour. If he has thus erred and death has ensued, he is to eee 
blame, and may be punished, no matter how slight the fault may be. 680. 

The crime of demembration, or the cutting off of a member, is 
joined with that of murder in 1491, ¢ 28; but in practice its 
punishment was for a long period restricted to the escheat of move- 
ables, and an assythment or indemnification to the party ; and it is 
now treated as an aggravated assault. Mutilation, or the disabling Pitmeaden, 
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of a member, is similarly punished at the discretion of the judge. 65. 
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20. Self-Murder.—Self-murder is as highly immoral, though, since 
necessarily it is impossible to punish the suicide himself, it can 
hardly be called as criminal as the killing of our neighbour. Our 
law, following an exception to the rule crimina morte extinguuntur, 
allowed at one time a proof of the crime after the offender’s death, 
that his single escheat might fall to the King or hisdonatary. To 
this end an action had to be brought, not before the Justiciary, but 
before the Session, because it was only intended ad civilem effectwm, 
for proving and declaring the self-murder; and the next of kin to 
the deceased had to be made a party to it. But actions of this sort, 
though doubtless still competent, are now unknown. Unsuccessful 
attempts to commit suicide are dealt with as police offences. 

21. Parricide.—The punishment of parricide, or of the murder 
of a parent, was formerly not confined by our law to the criminal 
himself. All his posterity in the right line were declared incapable 
of inheriting; and the succession devolved on the next collateral 
heir. Nowadays parricide is penalised in the same way as other 
forms of murder. Even the cursing or beating of a parent at one 
time inferred death, if the person guilty were above sixteen years, 
and an arbitrary punishment if he were under it. The capital 
penalty has long been disused in such cases, and is now incompetent. 

Concealment of Pregnancy.—A presumptive or statutory murder 
was constituted by 1690, c. 21, by which any woman who should 
conceal her pregnancy during its whole course, and should not call 
for or make use of help in the birth, was to be reputed the murderer, 
if the child was dead or amissing. This Act was intended to dis- 
courage the unnatural practice, which yet continues too frequent, 
of women making away with their children begotten in fornication 
to avoid church censures and other inconveniences. This Draconian 
statute was superseded in 1809 by an Act which visits conduct thus 
described with a maximum penalty of two years’ imprisonment. 
The Act applies to married as well as to unmarried women. 
Concealment means non-disclosure, not merely active deception. 
If disclosure has taken place, it is immaterial what was the object 
and who was the recipient. It is also of no consequence that the 
birth was premature, provided it occurred at such a time as made 
live birth possible. 


22. Duelling.—Duelling, bellum inter duos, is the crime of fighting 
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in single combat, on previous challenge given and received. The 
single combat was authorised by the Gothic polity, as a method of 
determining both civil and criminal questions; but fighting in a 
duel without licence from the King was by 1600, c. 12, made punish- 
able by death. This Act was ratified by 1696, ¢. 35, which algo 
enacted that whatever person, principal or second, should give a 
challenge to fight a duel, or should accept a challenge, or otherwise 
engage therein, should be punished by banishment and escheat of 
moveables, though no actual fighting should ensue. But these Acts 
are repealed. A fatal duel is murder, though the survivor be the 1 Hume, 230. 
person challenged ; but, if the fight has been fairly conducted, the 
jury would probably be now directed that they might bring in a 
verdict of culpable homicide. A challenge and a non-fatal duel are pit. Code, s. 97; 
breaches of the peace. Toreh ; 

22A. Attempt to Murder, &c.—Intent to murder is an aggra- Explosives; 
vation of assault at common law; and attempt to murder is, both Co 
at common law and under the Procedure Act of 1887, a substantive 
offence, and libelled as such mainly in cases like poisoning where 
no personal violence has been used. 

Moreover, certain modes of attempting murder, or of commit- 
ting offences of a similar nature, are struck at by an Act which 
passed in 1829. The persons protected are his Majesty’s leges 10 Geo. IV. c. 38. 
only. The modes are, briefly stated—shooting at one of the lieges ; 
presenting loaded firearms and attempting to discharge them at such 
persons; and, with intent to murder, maim, disfigure, disable, or 
do some other grievous bodily harm, doing any of the following 
acts—viz., stabbing or cutting, poisoning, attempting to suffocate, 
strangle, or drown, or, lastly, applying corrosives. In this last 
case the assault must have taken effect. It may be pointed out 
that in certain of these cases the intent is assumed; that there 
may be shooting though the gun contain no missile but paper or Blackwood, 1863, 


wadding ; and that in the last case the result must have been serious Wood, 1836, 
WV B 


injury. 
It is criminal to cause or procure abortion with felonious intent. 
The accused may be the woman to whom the drugs are admini- Reid, d, 1858, 
Gr ham, 1897, 
stered or on whom the operation is performed, as well as the actor Graham, 


and his accessories. The attempt is also an offence both at common 


law and under the Procedure Statute. 


Macd., Crimes, 
173. 


58 V.c. 183; 
Renton, 1888, 
2 Wh. 433 
Downie, 1893, 
1 Ad. 80. 
Fairweather, 
1842, 1 Broun, 
309 


OUI. 

Mackintosh, 
1881, 4 Coup. 389 ; 
4 Edw. VII. c. 15. 
3 Edw. VIL ¢. 25. 
8 Edw. VII. ¢. 67, 
ss. 12-18, 

Fraser, 1901, 

3 Ad. 289. 


Simpson, 1864, 
4 Lrv. 490. 


Williamson, 
1853, 1 Irv. 244. 


(37) 


1584, c. 138; 
1594, ¢. 219; 
7 Geo. IV. c. 19. 


732 OF CRIMES [B. Iv. 


The use of stupefying drugs towards another, though not part 
of some other crime, may probably be regarded as an article of 
dittay, though the motive be not malicious, and no permanent 
harm be done. 

Cruelty exercised on certain of the lower animals is penalised by 
statute, and may be described as treatment causing pain without 
adequate motive. Cruel conduct towards persons, such as wives 
and lunatics, who have no adequate power to resist, is indictable, 
though it may not amount to assault. The exposure of infants and 
unnatural treatment of children were sufficiently dealt with at 
common law; but statute has also stepped in for their protection, 
and is more commonly resorted to. In particular the Prevention of 
Cruelty to Children Act, 1904, the Employment of Children Act, 
1903, and the Children Act, 1908, render criminal various forms of 
ill-treatment of children and young persons. 

In certain cases a breach or neglect of duty or of ordinary prudence 
leads into the dock. 
ensues, as in the reckless use of firearms, to the danger of the lieges, 
racing of vehicles or steam-boats, and under certain statutes in case 
of breach of the statutory regulations. 
only if actual injury has followed. 

23, Haimsucken.—Haimsucken (from haim, home, and _socken, 
to seek or pursue) is an aggravated assault which would probably 
be now treated simply as such, but formerly was regarded as 2 
separate offence punishable capitally. A large mass of learning 
which has accumulated regarding the crime may therefore be now 
ignored as obsolete. But some, if not all, of the elements o 
aggravation may still be libelled expressly. Haimsucken is thi 
assaulting or beating of a person in his own house, the assailan 
having enterel it for the purpose. The assault must be made iu 
the proper house of the person assaulted, where he lies and rise 
daily and nightly; so that neither a public-house, nor a privat 
house where one is only transiently, falls within the law. 

24. Battery Pendente Lite; Assault.—Any party to a lawsui 
who slew, wounded, or otherwise invaded his adversary at an 
period of time between executing the summons and the complet 
execution of the decree, or was accessory to such invasion, wa 
formerly, by Acts passed in the sixteenth, and repealed in th 


It does so sometimes though no actual injury 


It does so in most cases 
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nineteenth century, liable to lose his cause. As these Acts directed 
that proof should be previously taken of the invasion by the justice 
or other competent judge, the Court of Session sustained themselves 
judges, because they were truly competent to all causes where the 
conclusion was merely civil.. The sentence pronounced on this trial 
against him who had committed the battery was by the Act declared 
not subject.to reduction, either on the head of minority or any other 
ground whatever. And if the person prosecuted for this crime 
should be denounced for not appearing, his liferent, as well as single 
escheat, fell upon the denunciation. 

Assault, though used loosely as meaning any act of violence to 
the person, means technically an attack threatened, if serious, or 
accomplished whether serious or not, and intentionally directed to 
take effect physically on the person attacked. The greatest diffi- 
culty in practice arises where there has been provocation. Words 
do not justify blows, but may mitigate the punishment for assault. 
Blows justify corresponding retaliation, but not cool, or repeated, 
or otherwise excessive reprisals. The interval, during which the 
provocation may be assumed in law as at work, is longer if the Gallocher, 1902, 
insult be written than if it be verbal. Aggravations of various 


kinds may be competently charged. See Macd.., 
6 ‘rimes, 155. 
25. Wrongous Imprisonment.—The rules which regulate the (31) 


commitment of accused persons for trial, the finding of bail, and the 
hastening on of trials are referred to below. With these is associ- Inf. s. 48. 
ated the crime of wrongous imprisonment, which is described in 
1701, c. 6. It is inferred by granting warrants of commitment 
in order to trial, proceeding on informations not subscribed, or 
without expressing the cause of commitment; by receiving or 
detaining prisoners on such warrants; by refusing to a prisoner a 
copy of the warrant of commitment; by detaining him in close 
confinement above eight days after his commitment ; by not releas- 
ing him on bail, where the crime is bailable ; and by transporting 
persons out of the kingdom without either their own consent or 
a lawful sentence. The persons guilty of wrongous imprisonment. 
are punished by a pecuniary mulct, from £6000 down to £400 
Scots, according to the rank of the person detained; and the 
judge or other person acting contrary to the directions of the Act 
is, over and above, subjected to pay to the person detained a certain 


Paterson, 
i 


Sup. 1, 7a, 12. 


(52, 53) 
Sup. 1, 6, 25. 


6,8. 1 D. (48, 5). 


Levit. 20, 10; 
Deut. 22, 22. 


1551, c. 20. 


1563, c. 74. 


1581, ©. 105. 


Baird, M. 12630. 


1 Hume, 453. 


(54) 
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sum per diem proportioned to his rank, and is declared incapable 
of public trust. All these penalties may be insisted for by a 
summary action before the Session, and are subject to no modifi- 
cation. Private persons may be guilty of this crime. But the 
course of criminal procedure is now so regular that these penal- 
ties are never exigible in practice. Actions of damages for wrong- 
ous imprisonment are also competent, subject to the rules briefly 
indicated on an earlier page. 

26. Adultery.—Passing now to the offences which are connected 
with the marital and sexual relations, it is first proper to refer to 
adultery, which is the wrong, and was at one time regarded as the 
crime by which the marriage-bed is polluted. Adultery could, 
neither by the Roman law nor the Jewish, be committed but where 
the guilty woman was the wife of another. By ours it is adultery 
if either the man or woman be married. We formerly, when it 
was viewed as criminal in the ordinary sense, distinguished simple 
adultery and that which was notorious or manifest. Open and 
manifest adulterers, who continued incorrigible, notwithstanding 
the censure of the Church, were in the middle of the sixteenth 
century punished by the escheat of moveables; but soon there- 
after the punishment of notorious and manifest adultery was made 
capital. This crime was distinguished by one or other of the 
following characters: where there was issue procreated between 
the two adulterers ; or where they kept bed and company together 
notoriously ; or where they gave scandal to the Church, and were, 
upon their obstinate refusing to listen to admonitions, excommuni- 
cated. The punishment of simple adultery, not being defined by 
statute, was left to the discretion of the judge; but. custom made 
the falling of the single escheat one of the penalties. Prosecution 
for adultery had ceased for many years before the time of Baron 
Hume, and has never been revived. 

27. Bigamy.—Bigamy is a person’s entering into a second mar- 
riage during the subsistence of a former marriage. Bigamy on the 
part of the man was tolerated by’ many States hefore the estab- 
lishment of Christianity, even by the Jews themselves; but it is 
prohibited by the precepts of the Gospel, and it is punished by our 
law, whether on the part of the man or of the woman, or both, with 
the pains of perjury (1551, ¢. 19). The statute is conceived so as 


ea 


nes Ses wnrrS 
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only to protect the vow given in a regular marriage. But the prac- 

tice has been to ignore this Act and prosecute at common law one 

who feloniously, during the life of his or her spouse, enters into 

what. but for the prior contract or some general rule of law would 

be a marriage with a third party. And the common law penalty is 
imprisonment or penal servitude. The second contract must have Macdonald, 1842, 
been made at a time when the accused had no reasonable belief of 

the death of the former spouse. Either or both of the contracts may Langley, 1862, 
be regular, and either or both may be irregular. But the difficulty eat 1844, 
of proof is probably insuperable where either or both have been 

entered into by promise subsequente copuld, or by cohabitation and 

habit and repute, neither being established by declarator. The 

aggrieved husband or wife is not a competent witness. 

Clandestine Marriage.— The Act 1661, c. 34, as altered by £5 Will. 1V.0.28. 
subsequent legislation and the usage of the Church, severely CE 
punishes the celebrant of a marriage who employs a religious 
ceremony without warrant from proclamation of banns or the 
equivalent certificate of the registrar. The same Act also penalises 
the performance of a religious marriage ceremony by one who is not 
a minister of religion. And at common law the false assumption of 
the character of a minister for the purpose of simulating a marriage 
is punishable as swindling. 

28. Incest.—Incest is committed by carnal intercourse between (56) 
persons who stand within the degrees of kindred forbidden in Lev. sup. 1, 6, 4. 
xviil., and it was habitually in early times and nominally till 1887 1567, 0. 4 be 
punishable capitally. The same degrees are prohibited in affinity Levit. 18, 14 seq. 
(except in the case of a deceased wife’s sister) as in consanguinity. 7 Edw. VII. c.47. 
The author thought that as this crime was repugnant to nature 
itself, it was an ill-founded opinion that incest could not be com- 
mitted but between persons born in lawful marriage, for in questions 
of the law of nature all children, whether lawful or natural, stand 
on an equal footing (Cwilis ratio civilia jura corrumpere potest, non 
vero naturalia); and that though it was difficult to bring a legal 
proof of a relation merely natural on the side of the father, yet the 
mother might be certainly known without marriage. But this 
view is untenable—except in the case perhaps of a mother and 1 Hume, 452 


lison, 565° 
her bastard son—since no relationship or kindred exists to satisfy Macd. 203. 


the definition. 


(85) 
48-9 V. c. 69, s. 4. 


Thomson, 1872, 
2 Coup. 346. 


48-9 V. c. 69. 


Hoggan, 1893, 
1Aqd.1; 


M‘Laren, 1897, 

2 Ad. 395; 
Macdonald, 
1900, 3 Ad. 180. 
8 Edw. VIL.'c. 67, 
ss. 16, 17. 
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29. Rape, &c.— Rape is the carnal knowledge of a woman 
forcibly and against her will, or of a girl below twelve years of age, 
or of an idiot, whether by force or not, or of a married woman 
by means of personating her husband. Penetration, even to the 
slightest extent, is enough. A prostitute is not shut out from the 
protection of the law, but proof that the act was committed against 
her will is more difficult than in the ordinary case. Where resist- 
ance is offered to the assault, it should be shown to have been 
continued as long as strength lasted. There was no explicit statute 
making rape or the ravishing of a woman capital; but it was 
plainly supposed in Act 1612, c. 4, by which the ravisher was 
exempted from the pains of death only in the case of the woman’s 
subsequent consent, or her declaration that she went off with him 
of her own free will. Even then, according to that statute, if it 
was shown that she had been forced at first, he was to suffer 
an arbitrary punishment, either by imprisonment, confiscation of 
goods, or a pecuniary tine; but this enactment, which seems to 
be out of place in the present system of public prosecution, is not 
now observed. The punishment now is almost invariably penal 
servitude, and the capital penalty is inadmissible. Carnal know- 
ledge of a woman when asleep and without her consent by one 
who is not her husband, though probably not rape, is an indictable 
offence. 

The Criminal Law Amendment Act, 1885, was passed for the 
protection of women and children and for the suppression of 
brothels. It may be enough to say that it deals with procuration ; 
the defilement of girls under thirteen and under sixteen years of 
age; the abduction of girls under eighteen; and the detention of 
women in brothels. It does not abrogate the common law. The 
Children Act, 1908, imposes penalties on persons who, having the 
custody of children, allow them to reside in or frequent brothels, 
or cause or encourage the seduction or prostitution of girls under 
sixteen. Trading by male persons in prostitution is also an offence. 

Sodomy.—This is the unnatural connection. between human 
males. The crime is prosecuted at common law or under the 
11th section of the last-mentioned Act. Bestiality is dealt with 
at common law. 

Lewd, Indecent, and Libidinous Practices.—These are criminal 
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when used towards children, and are qualified as abominable when 

used towards boys. Indecent exposure is also an offence if done to Mackenzie, 1864, 
rv. 570 ; 

the annoyance of persons mentioned in the charge; not otherwise. Carlin, 1806, 


Issuing obscene publications is also an article of dittay, whatever Teobinson 1843 
oun, 643 ; 
be the alleged motive. Steele, L.R. 


7 O.P. 261. 
30. Theft.—This crime may (in order to distinguish it from — 68,59) 


cognate offences) be described as committed when property is 
feloniously, without consent of its owner or possessor, appropriated | 
by one who had not theretofore obtained any special ownership in 
it, and who has not obtained it by means of violence to the person, 
and who has not been entrusted with it, subject only to liability to 
account. The cognate offences thus excluded are—falsehood, fraud, 
and wilful imposition, robbery, and embezzlement. 

The thing stolen must be the property of another and capable witson, 1872 
of appropriation, and not, like wild animals, the property of no one ae 
and capable of appropriation by capture alone. But animals ferw 
nature if caught or killed or under control, so that they may be 
taken at pleasure, may be subjects of theft. The thing stolen must 
be taken with intent to deprive the owner of his property, not for a 
mere transient use of it, like taking a boat for a sail. A dead body potok, 1909, 
before, though not after, burial may be the subject of theft. Child- Earaultison, 
stealing or plagium is theft of a child below puberty from the ele 


j i i 1 Cairney, 1897, 
possession of its. parents or guardians. In theft the mode of Gaimey,: 


appropriation is immaterial. The felonious purpose is not neces- 


es 
eo 


sarily the acquisition of gain. It is an intent to deprive another 

of his property in the knowledge that the act is wrongful. It is 

a question of circumstances whether this knowledge is disproved Kilgour, 1851, 
by the possession of colourable title. Probably a person cannot 

steal his own property, in the hands, for example, of custom-house 

officers at the time. The absence of the owner’s or possessor’s 

consent, and of any limited right of property in the subject obtained 

before appropriation, distinguishes theft from falsehood, fraud, and 

wilful imposition (called, for short, swindling), for the swindler has 

obtained the property, or a lower right of indefinite duration—such see 
as pledge—with the owner’s full consent. It is no longer necessary Wilson, » 188, 
to state in the indictment who was the owner or possessor of the Proc. Act, s. 12, 
stolen article ; anda thief may purloin stolen goods from a thief. 

A resetter is not a thief since he gets the goods with the consent 


47 
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of the thief who is in possession. The essence of the crime is the 

felonious appropriation. If the means be violence to the person, 

the crime is robbery—as a rule, a more heinous offence. Plagiwm 

accompanied with violence to the child is still theft, for the force 

is not used towards the possessor. So is a stealthy taking, though 

followed by violence in the effort to retain possession. The violence, 

M-Gillivray, | in order to raise the crime to the enormity of robbery, must be 

“such as overcomes not merely passive but active and voluntary 
resistance. 

The entrusting and liability to account, with which the above 
definition closes, and which are characteristic of embezzlement as 
distinguished from theft, suggest another distinction, since in 
regard to the latter alone of the two cases now to be mentioned 
does any chance of confounding the two crimes arise. A thing 
may be stolen—and this is the ordinary case—from the possession 
of another, and then the “taking” (conérectatio) and appropriation 

Cameron, 1851, are simultaneous, and must involve removal (amotio) of the thing 


J. Shaw, 526. : ‘ 
O'Neil, 1845, from its place—the pocket or shop door or window, as the case may 


2 Broun, 394, 


be—not necessarily the carrying of it away. But a thing may also 
Smith, 1838, be stolen which is in the thief’s custody at the time; and this 
2 Bw. atP-98. occurs as soon as he appropriates it feloniously to his own use. It 
may be lost property found by him and appropriated at once or 
MKinnon, 1863, after an interval. In such cases the indictment—contrary to the 
Gana 1888, rule in other cases of theft—enters into some detail of the circum- 
a stances. Or it may be property entrusted to the accused for a 
limited specific purpose, and—usually though not invariably—to 
be returned in specie, and by him appropriated. The ordinary cases 
are those of messengers, whether otherwise servants of the owner 
or not; business assistants having no powers of administration ; 
brokers, other than pawnbrokers ; jobbers who engage to do work 


on goods delivered to them; paupers who pawn the poorhouse 


Scott, 1879, clothes ; servants selling their livery, and the like. An embezzler, 

4 Coup. 227 ; " - : 4 ‘ ‘ 

City Bank | on the other hand, is entrusted with possession and certain wide 
Jrectors, 107d. oro . . . 

p. 161, powers of administration, and is liable only to account. - 

Alston, 1837, Housebreaking.—This is the leading aggravation of theft. It 


1 Sw. at p. 468. | 5 a 
involves entry of a house which is secured. The entry need not 


be with the whole body or any part of it; it is enough, if with 
some implement some article has been removed from its place, 
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The house may be any building—at all events any roofed building 
—finished or unfinished, or any part of a building used as a separate 
dwelling. Not merely the sanctity but the strength or security of 
the house must have been overcome. This rule is illustrated in 
great detail by the decided cases in regard to doors, windows, and 
other apertures. The entrance is equally housebreaking, if obtained 
by connivance with an inmate or by tampering with the fasten- 
ings at some earlier date. It is sufficient merely to mention the 
analogous aggravations of shipbreaking and opening lockfast places. 

Habit and Repute.—This aggravation, which is peculiar to theft, 
is now seldom libelled. It means that the accused is a common 
thief—one who makes thieving his business or part of his business, 
and wholly or partially lives by it. This evil reputation must have 
endured for at least a year uninterruptedly and down to the date 
of incarceration. 

Neither the law of Moses nor of Rome punished theft 
capitally. By the first, the thief was bound to restore in some 
cases five times the value, in others less; and by the Roman, 
either the double or quadruple, according to the circumstances 
attending the crime. Our ancient law proportioned the punish- 
ment of the theft to the value of the goods stolen; heightening it 
gradually from a slight corporal to a capital punishment, if the 
value amounted to thirty-two pennies Scots, which in the reign of 
David I. was the price of two sheep. In several later Acts it was 
taken for granted that this crime was capital. But where the 
thing stolen was of small value, we used to consider it not as theft, 
but as pickery, which was punished either corporally or by banish- 
ment. The breaking of orchards and the stealing of green wood 
was at one time punished by a fine, which rose as the crime was 
repeated ; and the stealing of vegetables is dealt with in a special Act. 

31. Aggravated Theft.—Theft might of old be aggravated into 
a capital crime though the value of the thing stolen was trifling ; 
as theft twice repeated ; or committed in the night; or by landed 
men; or of things set apart for sacred uses, But though, till 
recently, certain thefts were regarded as capital crimes in questions 
as to the accused’s right to demand to be bailed, capital punish- 
ment had during the greater part of last century ceased to be 
inflicted for theft, and is now made illegal by statute. 


Hunter, 1890, 
Wh. 501; 


Browne, 1903, 
6 F. (J.) 24. 


Exod, 22, 1 seq 


Reg. Maj. 4, 16,. 
Leg. Burg. 121, 


1587, c. 83; 160 
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1579, c. 84. 


13 Geo. III. ¢. 3 
(61) 


Leg. Burg. 121 
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Proc. Act, 1887 
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Act 1887, s, 61. 


(63) 


St. Alex. I.c. 21. 


1567, c. 21. 
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Kennedy i 1896, 
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Attempts.—Attempt to steal, which before the Procedure Act 
of 1887 was only a police offence, except in the case of oysters, is 
now indictable in all cases. Moreover, breaking into houses or 
ships and opening lockfast places with intent to steal have long 
been substantive offences. 

Reset of Theft.—In various old statutes it was enacted that the 
receivers and concealers of stolen goods, knowing them to be such, 
should suffer as thieves; that those who barely harboured the 
person of the criminal (receptatores) within forty-eight hours either 
before or after committing the crime, should be punished as 
partakers of the theft; and that such as sold goods belonging to 
thieves or lawless persons, who durst not themselves come to 
market, should be punished with banisbment and the escheat of 
moveables. But in practice the common law of reset is alone 
administered. Reset may, therefore, for all purposes be defined 
as the felonious receiving of goods, obtained by theft, robbery, 
swindling, or embezzlement, by one who knows that they have 
been dishonestly appropriated by any of these means. The felonious 
intent is to deprive the owner or possessor for however short a 
time. The receiving is taking from the depredator or a third 
party, no matter on what terms, or retaining after knowledge of 
the blot. The crime applies only to specific articles, and does not. 
extend to the proceeds of goods improperly obtained or money got 
in exchange for stolen coin. The guilty knowledge must follow the 
depredation ; otherwise it involves the guilt of accession to it; and 
it must be more than mere suspicion. 

32. Robbery.—As already sufficiently indicated, the felonious 
appropriation of property by means of personal violence—though 
not necessarily by taking from the person—is called robbery, and 
in our old statutes rief or stouthrief, under which class may be 
included sorning, or the taking of meat and drink by force without 
paying for it. The violence may be constructive, rather than actual. 
It is enough if there be such conduct as causes reasonable fear of 
immediate bodily injury for the purpose of extortion. It is im- 
portant to distinguish between robbery and assault followed by theft 
or theft followed by assault. The terms rief, stouthrief, and sorning 
are obsolete. Stouthrief, as last used in indictments (down to 1861), 
was confined to cases in which a house was despoiled with personal 
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violence to the inmates. Stouthrief came in the sixteenth century 
to be committed so audaciously, by bands of men associated together, 
that it was thought necessary to vest all our freeholders with a 
power of holding courts upon sorners and rievers, and condemning 1594, c. 227. 
them to death. Nay, all were capitally punished who, to secure their 1567, ¢. 21: 
lands from depredation, paid to the rievers a yearly contribution, pa 
which got the name of Black-mail. An Act was passed in 1609 com- 
manding to banishment a band of sorners who were originally from 0.13. 
Egypt, called Gypsies, and adjudging to death all that should be 
reputed Egyptians if found thereafter within the kingdom. But 
these Acts, like the disorders they narrate, are obsolete ; and robbery 
is punished in most cases with penal servitude. 

Piracy.—Robbery committed on the seas is called Piracy, and (65) 
is punished by the law of any realm wherein the offenders are 
found, and in Scotland by the Court of Justiciary with any penalty 
short of death—in former times capitally by the High Admiral. 
At common law piracy consists of hostilities at sea by any one 
who holds no commission from a recognised Government, or by one 
who holds such a commission and commits depredations on vessels 
of his own or a friendly country ; or the unlawful taking possession 
of a vessel; or the feloniously carrying off property or persons on 
board. Several of the facts which constitute this crime are set 
forth in British statutes which deal with abetting of piracy ; seizure 8 Geo. 0. 24, 
of ships or cargo on the high seas ; and unworthy surrender to pirates. 

It is neither theft nor robbery, but the crime of violating ee 
sepulchres, to despoil a grave of its contents. The offence, though 
still known, is discouraged by the rules enacted for the provision 2-3 Will, IV. 
of corpses for dissection. 

32A. Breach of Trust and Embezzlement.—The nature of this 
one and indivisible offence has been already sufficiently indicated. sup. s 30. 
The term “embezzlement” is now used alone in describing the crime Proc. Act, 1887, 
jn indictments. Its main characteristic is the felonious appropria- 
tion of what had been entrusted to the accused with certain general 
powers of administration and only under obligation to account. if 
the nature of the trust is sufficiently indicated by describing the Dreetors 87, 
capacity in which the accused acted, e¢g., that of a commercial Boot, tl aan, 


traveller, the libel need say no more. If the nature of the trust be j Meming, 1866, 


i ibel must enter into sufficient detail. Bell, 1392, 
less notorious, the li Boll, 1802, 


(66) 


Leg. Burg. c. 132. 


1607, c. 2. 


41-2 V.c. 49, 

ss. 25-27 ; 

60-1 V. c. 46. 

See Bannatyne, 
1847, Ark. 561 ; 
38-9 V.c. 63, 

ss. 20-26; 42-3 V. 


c. 305 
62-3 V. c. 51. 


Cameron, 1911, 
28.L.T. 108. 


Swan; Russell, 
1888, 2 Wh. 137. 
Pattisons, 1901, 
3 Ad. 420. 


Witherington, 
1881, 4 Coup. 475. 
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33. Falsehood.—Falsehood, in a large sense, is the fraudulent 
imitation or suppression of truth to the damage of another. The 
lives and goods of persons convicted of using false weights or 
measures were by our old law in the King’s mercy; and their 
heirs could not inherit but upon a remission. A statute against 
this crime, passed early in the seventeenth century, punished it by 
confiscation of moveables. Now the offence may be tried either at 
common law as swindling, or under the Weights and Measures Acts. 
Similarly adulteration is an offence at common law and also under 
statute. The Sale of Food and Drugs Acts deal with the sale of 
every article used for food or drink, other than water, and also of 
any drug, «.¢., any medicine for internal or external use. 

33A. Falsehood, Fraud, and Wilful Imposition.—This clumsy 
nomen juris was, so long as such nomina necessarily appeared in 
indictments, the technical name in Scotland for swindling. It had 
the sole advantage of detailing what the prosecutor had to estab- 
lish, viz., some falsehood, by word of mouth or writing or conduct ; 
a fraud, 2.¢, that the falsehood had been uttered with an intent 
to cheat; and wilful imposition, 2.¢., that the cheat designed had 
been successful. An attempt to swindle is now also indictable, 
like other attempts at crime. The form of charge appended to the 
Procedure Act of 1887—which libels a pretence and consequent 
obtaining and appropriation of property—has successfully emerged 
from a fire of criticism. The forms of swindling are endless. The 
greatest difficulty in libelling has arisen in the case of long-firm 
frauds, where it is necessary to bring out not merely that the 
accused never intended to pay for goods ordered, but that the 
merchant was induced by some falsehood, express or clearly implied, 
to send them on. 

34, Forgery.—That particular species of falsehood which con- 
sists in the falsifying of writings passes by the name of forgery, and 
was by the Roman law punished capitally, where the atrocity of 
the fact required it. By our statute law the punishment of this 
crime was at first the amputation of the hand, afterwards proscrip- 
tion, banishment, and dismembering of the hand and tongue, joined 
with the other pains inflicted by the common law; and later still 
it was declared in general terms to be the pains due to the com- 
mitters of falsehood. Our practice for a long time, agreeable to the 
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Roman law, made the crime capital, unless the forgeries were of 
executions, or other writings of smaller moment, in which case it 

was punished arbitrarily. But since the year 1837 no sort of forgery 

has been a capital offence; and since 1887 minor forgeries may be 7 Will. IV. 
sent for trial to the Sheriff Court—a step which till then was of a 2 
doubtful competency. 

It was customary down to the date of the Procedure Act of 1887 
to distinguish between such frauds by writ as had been capital 
crimes—to which the term “forgery” was confined—and such 
frauds by writ as were not of that character. The distinction is no 
longer tenable ; and the new forms of indictment bring into promin- 
ence the real offence, viz., the felonious uttering. It is still of interest 
—though now mainly of historical interest—to know that forgery 
(as distinguished from the use of other fabricated writs) was the Fraser, 185 
making (and uttering) a writing falsely intended to represent and 
pass for the genuine writing of another person, either by appending 
a false signature or by bringing a false writ to a true signature. The 
nature of the forged document, the material on which or by which Henderson 
it was made, the nature of the signature—whether it was the ee A 
forger’s or the ostensible signer’s own name or not—its form, 
whether ad longum, or by initials or mark, were and are immaterial. 

It was and is further immaterial whether the person, whose the 
signature or writ purports to be, exists or is fictitious, and whether 

the forgery is adroit orclumsy. Other forms of falsehood by writ 

were criminal not as forgeries but as the uttering of false and 
fabricated writings—genuine, no doubt, in the sense thus indicated 

—but false in a wider sense. To this class belonged fictitious ORE 
notarial instruments, executions, entries in birth registers, unsigned 4 Coup. 161 
and mendacious begging letters, false balance-sheets, vitiated bills : 
or notes, fabricated manuscripts, mutilated business books and the Smith, 189% 
like—documents issued by the actual granters, but false and 
intended to deceive. All forms of falsehood by writ are now Proc. Act, 1 
libelled similarly as uttering, with such variants as bring out the ; 
nature of the deception. 

35, Uttering.—For the writing must not only be fabricated, but (69) 
put to use, or founded on as genuine, in order to infer crime. The 
uttering must be such surrender of possession as puts the false writ 
out of the control of the accused. It is immaterial that the falsity 
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has been at once detected. There is uttering if the writ has been 
registered for execution, or for publication, or perhaps for preserva- 
tion. Delivery to an agent for the purpose of its being put in 
process is not enough. The uttering must also be felonious, 1.¢., 
seriously made, in knowledge of the falsity, not in jest, but no 
matter from what other motive. It is then of no consequence 
whether the writ reached its destination or not, and whether 
even if genuine it would or would not have served the ends of 
the accused. 

Abiding by a Writ in Civil Process.—Formerly any person 
who founded on a writing alleged to be false might be put to declare 
judicially whether he was willing to abide by it as a true deed. If 
he declined to abide by it, the deed was pronounced false; but he 
was not absolved on his passing from it, if evidence was brought 
that he was accessory to the forgery. Frequently the user of the 
deed offered to abide by it qualificaté, or under protestation that it 
came fairly into his hands, and that he had no accession to the crime. 
The immediate receiver of a writing had in all cases to abide by it 
simply ; but heirs and singular successors were, in certain favour- 
able cases, allowed to do it under a quality, the import of which was 
to be afterwards considered by the judge. But this form of process, 
which only applied in civil questions, has heen long disused. 

36. Jurisdiction in Forgery.—The trial of forgery, being strictly 
criminal, is confined to the criminal courts, and, except in trivial 
cases, to the Court of Justiciary. But the question whether a deed 
is reducible is proper to the Court of Session ; though, where impro- 
bation is moved against a deed by way of exception, the inferior 
judge before whom the action lies is competent to it ad civilem 
effectum. He who pleads improbation, either by way of action or 
exception, may by the Act 1557, c. 62, be obliged to give security 
to pay a certain sum, at the discretion of the judge, if he should 
succumb in his allegation. By an Act of Sederunt, in place of security 
for the sum modified, it was to be consigned. These Acts are now 
quite in disuse where the improbation is undertaken by way of action. 
When it is pleaded as an exception, our practice, to discourage affected 
delays, obliges the defender to find caution or make consignation as 
the Court.shall direct. 

37. Proof.—The proof both in improbation and in a criminal 
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process is either direct or indirect. The first is by the testimony 
of the writer of the deed, and of the witnesses who attest it, called 
the instrumehtary witnesses. A proof by the indirect manner is 
gathered from circumstances and extrinsic arguments. If one of 
the two instrumentary witnesses should depose that the writing is 
true, and the other that he did not attest it, the writing will be 
annulled, being supported by the testimony of one witness only ; 
but the user will not be subjected to the pains of falsehood, because 
he is justified by the oath of that witness. Where witnesses attest 
a deed without knowing the granter, and seeing him subscribe or 
hearing him own his subscription, the deed is not only improbative, 
but such witnesses are declared accessory to forgery. Yet, as this 1681,. 5. 
sort of accession is merely statutory, the punishment ought, the 
author thought, in the days when forgery was a capital offence, to 
be restricted at the discretion of the judge. The circumstances by Dickson, Evid. 
which forgeries are most frequently discovered in the indirect way 
are, comparatione literarum, by comparing the handwriting of the 
writer, or the subscription of the granter, as it stands in other 
genuine writings, with that which appears in the deed in question ; 
by the manner of spelling; by the agreement or disagreement of 
the style of the deed with that of the age in which it is said to have 
been executed ; by the stamp of the paper; by a false date; or by 
a proof that the alleged granter was not at that date in the place 
where the deed bears to have been signed ; which last is called alzbz. 

38. Forgery when Tried Criminally.—Where a person was, (72) 
according to the old practice, found guilty of forgery by the Court sup. 1,3, 11. 
of Session, and was by them remitted to the Justiciary, an indict- 
ment was there exhibited against him, and a jury sworn, before 
whom the decree of Session was produced, in place of all other 
evidence of the crime, in respect of which the jury found the panel 
guilty ; that decree, since it was pronounced by a competent Court, 
being according to the author, though the point was doubtful, held 1 Hume, 166. 
as full proof, or, in the style of the bar, as probatio probata. But 
now forgery is prosecuted like any other crime, and must, in order 
to a conviction, be proved by competent evidence to the satisiaction 
of a jury without hindrance or help from the decision of any civil 


court. . 
38A. Post-Office Offences.—These offences, which in the interests 
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of society at large are penalised with great severity, are mainiy 

8 Edw. VIl.c.48. statutory, and should, therefore, be studied in the Post-Office Act, 

1908, which has codified most of the provisions in the prior Acts. 

The Act deals both with postal packets and telegrams, and enacts 

312 V. c. 10. that the Telegraph Acts shall be Post-Office Acts. “Postal packet” 

47-8 V.c.76. includes letters, post-cards, newspapers, book packets, and parcels 

transmissible by post, as well as telegrams. ‘ Mail-bag” includes 

any bag, box, parcel, or covering in which postal packets are con- 

veyed in course of transmission by post. The stealing of a mail-hag 

or postal packet in course of transmission by post, or anything from 

such postal packet, and the reset of what is so stolen, by anyone, are 

visited with severe penalties. It is also criminal for any person to 

stop a mail with intent to rob or search it, or to take away or open 

a mail-bag unlawfully, or to take a letter from it, or to fraudulently 

retain a mail-bag or postal letter, or to wilfully and maliciously divert 

letters from the addressee. Officers of the post-office commit crimes 

if they open, detain, or delay postal packets, except in certain special 

Ape 48, circumstances ; or steal, secrete, or destroy them, whether contain- 

ing valuables or not; or steal any chattel, or money, or valuable 

security out of them; or issue money orders with fraudulent intent. 

Negligence or misconduct of persons employed in carrying or 

delivering mail-bags, postal packets, &c., is punishable summarily. 

The Act punishes those who tamper with letter-boxes, stamps, 

telegrams, money orders, postal orders, and envelopes. A postal 

packet is in course of transmission by post from the time of its 

S. 90. being delivered to a post-office to the time of its being delivered to 

the addressee. Delivery to a letter-carrier or other person author- 

ised to receive postal packets for the post begins, and delivery 

at the house or office of the addressee or to a person in use to 

receive them ends, the transit. The sending by post of explosive, 

inflammable, or dangerous substances, or indecent prints, &c., is 
prohibited and punishable. 

Sc.00 same 38B. Coining—The Coining Act of 1861, which codifies the 

"law, has only been amended in one minor repect by an Act passed 

in 1883. These statutes deal, briefly stated, with coining in the 

most general sense, dealing in and importing bad money, making 

instruments for coining, robbing the mint, preparing metal for 

coining, clipping gold or silver coin, possessing the clippings, 
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possessing, uttering, or exporting spurious money or medals re 
sembling coin. Foreign as well as native coinage is thus protected. 
The most common offence is uttering bad gold or silver coin, and 
it is aggravated if at the time the accused had in possession any 
other such coin, or repeated the offence within ten days. 

39. Perjury.—Perjury, which is the judicial affirmation of a (74) 
alsehood on oath, or in an affirmation equivalent to oath, really 
constitutes the crimen falsi ; for he who is guilty of it does in 
the most solemn manner substitute falsehood in the place of truth. 

To constitute this crime, the violation of truth must be deliberately 

intended by the swearer; and, therefore, reasonable allowances 

ought to be given to forgetfulness or misapprehension, according 

to his age, health, and other circumstances: The falsehood must 

be explicitly and absolutely affirmed. The breach of a promissory 

oath does not infer this crime; for he who promises on oath may 
sincerely intend performance when he swears, and so cannot be said 

to call on God to attest a falsehood. Though an oath, however Monaghan, 1 
false, if made upon reference in a civil question, concludes the cause, ‘a 
the person perjured is liable to a criminal trial ; for the effect of the 
reference can go no farther than the private right of the parties. 

The nomen juris has disappeared from the modern form of indict- 

ment, which simply libels the occasion on which a statement was 

made, that statement itself, and the true facts. The affirmation Barr, 1839, 
must be made in a judicial proceeding before a person competent 

to receive it. A proceeding before a court of the Established 

Church or an arbiter is undoubtedly judicial. In many cases false 

oaths are declared by statute to be perjury. It is not enough to Be 
prove mere discrepancy between two statements made by the 

accused, one of them having been made on oath. The truth must Sanderson, 1 
be established and shown to be inconsistent with the testimony. 
The false statement usually relates to external fact, but it is not 
incompetent to prove a perjured statement of opinion. The false- 

hood must be wilful and corrupt, 7.e, promulgated by one who 

knows the truth and deliberately tells lies. The testimony must 

have been given on oath imprecating the Deity by name in such 

form as is binding, actually or presumably, on the individual wit- 

ness, or on solemn affirmation given in place of such an oath. The 512 V. c. 46. 
purport of the false evidence is spoken to, as a rule, by the judge 
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who presided on the occasion, with the help of notes taken at the 
time, and by other officials then present ; but judges of the Supreme 
Court are apparently not competent to give evidence in these cases. 
The real facts may be proved, though they may instruct some other 
crime of which the accused has been acquitted. Falsehoods uttered 
under an oath in which there is no appeal to the Deity, or under an 
affirmation not held by law to be equivalent to an oath imprecating 
the Deity, may competently be punished as fraud. 
(75) 40. Continued.—Notwithstanding the mischievous consequences 
13. 0.(4,20). of perjury to society, it never was punished capitally either by the 
Reg. Maj. 1,14. Roman law or by ours. The special punishment of swearing falsely 
on an assize was confiscation of moveables, imprisonment for a year, 
1557, c. 47. and infamy; which punishment came in the course of time to be 
transferred to perjury in general, with a small variation. It is now 
Roberts, 1882, any lawful penalty short of death, along with a declaration of infamy, 
> Coup. NS: if the case is tried in the J usticiary Court. The Court of Session is 
competent to perjury incidenter, when, in any examination upon oath, 
taken in a cause depending before them, a person appears to have 
sworn falsely, and prevarication may be punished summarily by any 
Court; but a formal trial for perjury is proper to the Justiciary or 
to the Sheriff as a criminal judge. 

Subornation of Perjury.—Subornation of perjury consists in 
tampering with persons who are to swear, and consequently do 
falsely swear, in judgment, by directing them how they are to 

1555, ©. 47. depose, and it is punished with the pains of perjury. Attempt to 
suborn has also for long been recognised as indictable. 

40A. False Accusation; Criminal Threats; Intimidation. —It 
may be criminal to attempt to influence the mind of another by 

1540, c. 104. unlawful means short of violence. Apart from ancient statute, it is 
at common law an offence to falsely accuse (“murmur”) a judge in 
Robertson, 1870, the fulfilment of his functions. <A false accusation against a private 


1 Coup. 404. ; : i 5 
person, in order to be a crime, must impute a crime or gross 
immorality. 
Boyle, 1859, Threats are criminal if they amount to assault; or, being verbal 
rv. 440, 


or written, are meant seriously, not in joke, (though perhaps not 
meant to be carried out if they do not succeed in their end), and 
menace some substantial injury either to the recipient or to his | 


Miller, 1862, property. A written threat is more easily shown to be serious 
TV. £00. 
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than a verbal threat. The motive and the mode of promulgation 
are immaterial. It is also of no consequence that the thing 
demanded under threat is justly due; for the offence consists in 
attempting to enforce either legal or illegal demands by illegal 
means. Therefore it is improper in the charge to libel that the 


: : 1 
contents of a threatening letter are untrue, and in defence to 


seek to prove the veritas. But the libel must go into such detail 
as to bring out the criminal character of the threats. To threaten 
a judge or magistrate with reference to his official duties is a grave 
crime. 

The Conspiracy and Protection of Property Act, 1875, deals 
mainly with illegal modes of conducting and settling trade 
disputes ; but the 7th section is not confined to such cases. It 
provides for the punishment of every one who, with a view to 
compel any other person to abstain from doing or to do any act 
which such other person has a legal right to do or abstain from 
doing, wrongfully and without legal authority uses violence or 
intimidation, persistently follows him about, hides his property } 
or hinders him in the use of it, besets his dwelling or place of 
business, or follows him with two or more other persons in a 
disorderly manner. But it is lawful for one or more persons, in 
contemplation or furtherance of a trade dispute, to attend near a 
house or place where a person resides or works, if they so attend 
merely for the purpose of peaceably obtaining or communicating 
information or of peacefully persuading any person to work or 
abstain from working. 

40B. Fire-Raising.—This term used to be confined to the wil- 
fully setting on fire a building, growing or stored cereals, growing 
wood, or coalheughs. Similar acts affecting other property had no 
nomen juris, and had to be libelled more at large in the major of 
an indictment. Since the Procedure Act, 1887, this distinction no 
longer exists, and the only variants therein suggested relate to the 
state of mind of the accused, viz., whether the act was done wilfully, 
or culpably and recklessly, or to defraud insurers. The crime is not 
complete unless the fire has taken effect, has caught and not merely 
by heat charred the premises. Some difficulty arises where the 
accused is owner or possessor of the things set on fire. If his 
purpose be to ignite neighbouring premises or to defraud insurers 


cD d, 1850, 
J. Shaw, 309, 


M‘Ewan, 1854, 
Irv. 520. 


38-9 V. c, 86. 


Agnew, 1891, 
2 Wh. 611 

Clarkson, 1894, 
1A 


d. 466 ; 
MacKinlay, 1897 

2 Ad. 366; 
Charnock, (1899: 

2 Ch. 365. 


6 Edw. VU. c¢. 47, 
s.2 (1); Wilson, 
1910, §.C. (J.) 32. 


Angus, 1905, 
4 Ad, 640. 


Smillie, 1883, 
5 Coup. 287. 


Grieve, 1866, 
5 Irv. 263; 
Pollock, 1869, 
1 Coup. 257. 


1 Hume, 131-3.. 


Arthur, 1836, 
1 Sw. 124. 


29 Geo. III. c. 46, 
s. 1; 57-8 V. 

c. 60; Wilkie, 
1886, 1 Wh. 242. 


Sup. 2, 6, 24. 


Forbes, 1898, 
2 Ad. 513. 


Thomson, 1874, 
2 Coup. 551. 


Speid, 1864, 
4 Irv. 584. 
(79) 
Plin. Hist. Nat., 
38, 10. 
3, s. 1 D. (47, 20); 
1592, c. 142. 
3, 8. 2D. (47, 20). 


1540, c. 105. 


1696, c. 5; see 
Duncan, 1825, 
1W. &S8. 608 


(ies OF CRIMES [B. Iv. 


the offence is undoubted. The law regarding intent to endamage 
tenants, landlords, or bondholders has not been settled. Attempts 
to commit fire-raising and similar crimes were indictable even before 
the said Procedure Act. 

The protection of ships by the criminal law is secured partly by 
statute and partly without its help. 

40C. Poaching ; Malicious Mischief.—The chief modern statutes 
which deal with the offence that is popularly called poaching have 
been already referred to. 

Malicious mischief may be described as destruction of or injury 
to property without direct intent to take it away from its owner or 
possessor, but with some other evil intent. Since theft does not 
connote a desire for gain, it is more easy in practice than in theory 
to discriminate between these two sorts of crime. The mischief 
must have taken effect in some way, though not perhaps on the 
person or to the full extent intended. Fraud is not malice in 
the sense now in contemplation; nor the intent of one whose 
object it is to assert a public or private right maintained in 
bona fide. 

41, Stellionate.—The crime of stellionate, from stellio, a newt, 
or a cozener, was formerly, but is no longer, used to include 
every fraud which was not distinguished by a special name; but 
was chiefly applied to conveyances of the same right granted by 
the proprietor to different disponees. The punishment of stellionate 
was necessarily arbitrary to adapt it to the various natures and 
different aggravations of the fraudulent acts. The persons guilty 
of that kind of it which consisted in granting double conveyances 
were by our law declared infamous, and their lives and goods at 
the King’s mercy. The name is obsolete; and these cheats are 
now dealt with as one or other of the criminal frauds mentioned 
in this title. 

Bankruptcy Frauds.—The cognisance of fraudulent bankruptcy 
was by statute appropriated to the Court of Session, which was 
therein authorised to inflict any punishment on the offender that 
appeared proportioned to his guilt, death excepted. But that 
Court has ceased to take up criminal cases, and in modern times 
the offences which may be included under this name go to the 
criminal courts. Fraudulent bankruptcy, strictly speaking, is the 
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obtaining of the status of a bankrupt by fraud—as by the removal 

of assets beyond reach, so as to simulate insolvency—and is an 

offence which is still left to the common law alone to deal with. Sangster, 1896, 
Frauds committed in contemplation of or after bankruptey may a ee 
also be treated in the same way. But it is now more usual to 

proceed under the Debtors Act, 1880, and the Bankruptcy Frauds 43-4 v.¢. 34: 
Act, 1884, since the accused has the protection of a preliminary pe 
investigation and finding by the Sheriff in whose court civil pro- 

ceedings are being taken. The forms of the offence, which are too 
numerous to be here detailed, are divided into those which may be 
committed by the bankrupt and those which may be committed 

by his creditors; and the first class into those where fraud is not Taylor,- 1897, 
necessarily present and may be disproved by the accused, and those 

in which fraud is expressly libelled. But the distinction is of no Duncan, 1886, 


h. 43; Smal 
practical value. ibid. 80; Mark- 


42. Usury.—The crime of usury, abolished in 1854, consisted ve 

before the Reformation in the taking of any interest for the use of 17-8 V. c. 90. 
money, and after that event in taking a higher rate of interest than 
was authorised by law. It was divided into usura manifesta, or 
direct, and velata, or covered. One might be guilty of the first kind 
either where he covenanted with the debtor for more than the lawful 
interest on the loan of money, or where one received the interest — 
of a sum before it was due, since thereby he took a consideration 
for the use of money before the debtor had really got the use of it. 1621, c. 28. 
Where a debt was clogged with an uncertain condition, by which _ 
the creditor ran the hazard of losing his sum, he might covenant 
for a higher interest than the legal without the crime of usury ; 
for there the interest was given in consideration not merely of the 
use of the money, but of the danger undertaken by the creditor. 
Hence, one who lent money upon bottomry, the repayment of 
which depended upon the safe return of the ship on which the 
money was lent, might lawfully take a rate of interest proportioned 
to his risk. 

43. Indirect Usury.—Covered usury was that which was com- (77) 
mitted under the mask, not of a loan, but of some other contract— 

é.g.. a sale, or an improper wadset. In general, all obligations 
entered into with an intention of getting more than the legal 
interest for the use of money, however they might be disguised, 1597, c. 251. 
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were declared usurious. As a further guard against this crime, 
taking of more than the legal interest for the forbearance of 
demand for money, merchandise, or other commodities, by way of 
loan, exchange, or other contrivance whatever, or the taking a 
bribe for the loan of money, or for delaying its payment when lent, 
was declared usury. 

44, Usury, how punished.—The punishment of usury was by 
the Act 1597 declared to be the escheat of moveables, annulling 
the usurious contract, and a forfeiture of the principal sum lent, 
with the lawful interest due upon it, to the King or his donatary, 
with the burden of restoring to the private party, in case he 
should concur in the prosecution, the unlawful profits given by 
him to the creditor. But by the Act of Q. Anne the usurious 
obligation was not only declared void, but the creditor, if he had 
received any unlawful profits, forfeited the treble value of the 
sums or goods lent. Usury, when it was pursued criminally, was 
tried by the Justiciary ; but where the libel concluded only for 
the voiding of the debt or restitution, the Session was the proper 
court. 

The Moneylenders Act, 1900, requires a moneylender to register 
himself as such under his own or usual trade name, and with the 
address at which he carries on business, and failure to register 
entails penalties on conviction. False representations or conceal- 
ment by a moneylender or his agent fraudulently inducing, or 
attempting to induce, any person to deal with him are also penalised 


3 by the Act. 


45, Injury.—Injury, in its proper acceptation, is the reproaching 
or affronting our neighbour. In so far as it is conveyed verbally or 
in writing, it is usually that defamation or contumely, which, under 
the more usual terms, slander and libel, has been already described. 
In this sense it is no longer in Scotland regarded as a crime, and 
only infers liability for damages in a civil’ action. Injuries are 
either verbal or real. The term verbal injury, in its widest sense, 
includes defamation. In the narrower sense; which is alone now in 
vogue, it means such injury conveyed in speech or writing as is not 
defamation, and is nevertheless actionable. It differs in this, that 
the pursuer must allege and prove that the language was false ; that 
it was used with a design to injure (or perhaps only without lawful 
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occasion) ; and that injury has resulted: while, if words are defama- 
tory, all these things are presumed in the pursuer’s favour. A 
verbal injury in the wider sense, which is adopted in what follows, 
when it is directed against a private person, consists in the uttering | 
contumelious words, which tend to expose our neighbour’s character 
by making him little or ridiculous. Where these offensive words 
are uttered in the heat of a dispute, and spoken to the person’s face, oe 
the law may not discern any malicious intention in the utterer, 
whose resentment generally subsides with his passion. It does not 
seem that the twitting one with natural defects, without any sar- 
castical reflections, though it be inhumane, falls under that descrip- See eee 
tion, as these imply no real reproach in the just opinion of mankind. OM at p. 928. 
Where the injurious expressions have a tendency to blacken one’s 
moral character, or fix some particular guilt upon him, and are 
deliberately repeated in different companies, or handed about in 
whispers to confidants, it then grows up to an aggravated case of 
wrong, but not nowadays to the crime of slander, the distinction of 
_ the Roman law being now ignored in our practice, except to the 15,s.12D.(47,10 


; M'Laren, 1856, 
effect of allowing no defence of veritas. Where a person’s moral Glegs, Repara 


character is thus attacked, the animus injuriandi is always in- oa 
ferred from the injurious words themselves, unless special circum- 

stances be offered to take off the presumption—ez. gr. that the 

words are privileged, having been uttered in judgment, in one’s 

own defence in Court, or by way of information to a magistrate, 

or, in the ordinary case, that they had some reasonable foundation 

in fact. The cognisance of slander was formerly proper to the 
commissaries, who as the judices Christianitatis were the only judges 

of scandal. In the eighteenth century bare verbal injuries, or hasty Inst. i. 5, 30. 
words uttered intemperately in rid, were tried by other criminal Ancbinleck, 
judges, and even by the Session. Verbal injury was at that time 
punished either by a fine proportioned to the condition of the 7,s.8D. (47, 10 
persons injuring and ‘injured and the circumstances of time and 

place, or, if the injury imported scandal, by publicly acknowledging 

the offence ;- and frequently the two were conjoined. The calling 

one a bankrupt was not, in strict speech, a verbal injury, as it did 

not affect the person’s moral character ; yet, as it might hurt his 

credit in the way of business, it founded him in an action of 


damages, which had to be brought before the judge ordinary ; and 
48 


(82, 83) 
Macdonald ; 
Renton and 
Brown. 


57-8 V. c. 60, 
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this is still the remedy in such cases, and in regard to such slanders 
the person defamed is found in practice to be specially sensitive. 
A real injury is inflicted by any fact by which a person’s honour or 
dignity is affected; as striking one with a cane, or even aiming a 
blow without striking ; spitting in one’s face, which are now dealt 
with as assaults; or assuming a coat-of-arms, or any other mark of 
distinction proper to another, which may be brought before the 
Lyon King-of-Arms. The composing and publishing defamatory 
libels may be reckoned of this kind, and are now dealt with in the 
same way as verbal slander. Real injuries, where they amount to 
assault or breach of the peace, and not otherwise, are tried by the 
judge ordinary, and punished either by fine or imprisonment, 
according to the demerit of the offenders. 


46. Criminal Jurisdiction.— After having shortly explained the 
several crimes punishable by our law, this title may be concluded 
with a few observations on criminal jurisdiction, the forms of trial, 
and the methods by which crimes may be extinguished. Criminal 
jurisdiction is founded —(1) Fatione domicilii, or rather on the 
ground of nationality, not because the accused dwells within the 
territory of the judge; for, though every criminal judge must have 
a power inherent in him of apprehending all offenders subject to 
his jurisdiction, he cannot, as a rule, try crimes perpetrated beyond 


Gedw. VAL 0.48, his territory, except in these cases only, viz., where they have been 


committed on a British ship when it is on the high seas, or, if the 
accused be a British subject, on a foreign ship to which he does not 
belong or on a British ship in a foreign port, and where any crime 
has been committed by a British subject who has, within three 
months, been a seaman on board a British ship. In the case of 
certain crimes and offences committed by British subjects on foreign 


poten VII 12, soil the Courts of this country are by statute empowered to try the 
S. 1. 
52-3 V.c. 52, 8.6. offender, ¢.g., treason and misprision of treason, and offences against 


the Official Secrets Act, 1889. Vagabonds, who have no certain 


Stat. Will.c.18. domicile, may be tried as such wherever they are apprehended. 


In almost all other cases the sole ground of jurisdiction is (2) ratione 
delicti, i.e., if the crime was committed within the territory ; because, 
in this way those under whose eye the fact was perpetrated will, by 
seeing it also punished, be most effectually deterred from copying 
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after such examples ; and the just resentment of the person injured, 28,.15D. (48, 
or his friends, will be most amply satisfied. And, indeed, by several 1436, ¢. 148; 
old temporary Acts, criminals were to be tried by that judge alone - ae 
within whose territory the crime was committed. Treason is 
triable by the English law in that county alone where it is com- 
mitted. But it was made lawful to try treasons committed anno 19 Geo. IL. «| 
1745, in any county that the King should appoint; and by a 21 Geo. II. ¢. 
temporary Act, long ago expired, treason committed in certain 
Scots counties was made triable by the Court of Justiciary 
wherever it should sit. 

This exclusive jurisdiction of the forwm delicti may be stated 
with regard to Scotland as the rule that our ordinary criminal 
courts have cognisance of all crimes committed by any person 
whatever within the country, and of no others. 

The crimes here contemplated are those recognised by common 
law or ordinary statute—not military or naval offences which go 
to court-martial, or ecclesiastical offences which are tried by the 
courts of the Established Church in virtue of a proper jurisdiction, 
or by the courts of other churches as breaches of contract. All 
persons are amenable, except the Sovereign, since the privilege of 6 An. ce. 1 an 
Scottish peers to be tried by their fellows seem now to be confined c. cf 8. 1; aS 
to accusations of treason. The limits of the realm in this connec- Kern, 2 Bx, D 
tion extend to three miles out to sea, and to all estuaries, ports, pe i 
roadsteads, and navigable rivers ; but a breach of a bye-law issued Mortensen, 19( 
under statutory authority, if committed by a foreigner in a foreign 
ship outwith the three-mile limit but within the area specified in the 
bye-law, is punishable by the Scottish Courts. Piracy alone may be 
tried wherever the offender is found. These rules apply, mutatis 
mutandis, to the territories of inferior courts; and each Sheriff 
Court has its criminal jurisdiction extended by statute to navigable U1 Geo, IV. & 
rivers, shores, &c., adjoining its territory and right across estuaries. ss. 22, 24. 
A crimen continuum —an offence which is not wholly committed 
within one jurisdiction —may warrant proceedings within more 


° G tried in territor Witherington 
than one country or county. It may even be c Y ise, t Oca ae 


wherein the accused never set foot—as in the case of poison sent as 
medicine from one territory with fatal results in another, or where 
goods are obtained at a distance on a fraudulent order. So that if 
otland, or in a count See Ellis, [1899 
a principal part of a crime takes place in Se y 2 Elis (1899) 
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thereof, it may be there tried, even though it be not a crime accord- 
ing to the law of the other territory concerned. Within Scotland, 
the Crown has now ample power of determining where a continuous 
crime shall be tried. And certain statutes provide special rules— 
even for trial in the locus deprehensionis. 

The constitution and functions of our criminal courts have been 
already noticed. 

46A, Arrest.—The apprehension of a suspected person may take 
place either without or on warrant. No warrant is required if a 
magistrate is eye-witness of the offence or receives a complaint on 
the spot pointing to the commission of a heinous crime by a known 
culprit; or where a constable is eye-witness or receives direct 
information from eye-witnesses; or where a citizen sees a crime 
committed which is not a mere breach of the peace. A magistrate 
or constable may break open doors after demanding admission if a 
serious crime has been committed outside or violence is being done 
within. There is also statutory authority for apprehensions being 
‘made by other persons in certain cases. A warrant is granted on 
sworn, or, in the case of a procurator-fiscal, on simple, written 
information, by a magistrate in signed and dated writing. 

46B. Arrest beyond Territory; Fugitive Offenders; Extra- 
dition.—An offender who has committed a crime in Scotland may 
be (a) within the United Kingdom. The warrant then runs for 
his apprehension by being endorsed by a magistrate of the locus 
deprehensionis, and is executed by the bearer or by any officer of 
the latter place. More extensive powers, eztra territorium, even for 
recovery of goods and for arrest, not only for trial, but after convic- 
tion, are possessed by the constables of border counties. And a 
Sheriffs warrant runs all over Scotland without endorsation if 
executed by a messenger or an officer of his court. 

The accused may have fled to () some other part of His 
Majesty’s dominions outside the United Kingdom. This case is 
provided for by the Fugitive Offenders Act, 1881, which enacts 
an improved code of reciprocity for the punishment of criminals. 
The procedure may be studied in the Act. ‘lhe crimes thus sought 
out are treason, piracy, and such as may be punished with imprison- 
ment for twelve months or more in the locus delicti, unless the 
tribunals of the place of apprehension consider the application 


\ 
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made to them as oppressive. The Act is applicable though the 
conduct with which the fugitive is charged would not have 
constituted a crime in the locus deprehensionis. 
The accused may be (c) outwith the King’s dominions. This 
case is provided for by extradition treaties under which mutual 33-4 V.c. 52; 


; 36-7 V. c. 60; 
arrangements are made whereby persons who have committed a 58 V.c. 33; 


; Rend 6 Edw. Vile. 
serlous crime In one country may be arrested in another country 
and sent back for trial in the country where the crime was com- 
mitted. The procedure to be followed depends on the terms of the 
treaty and the requirements of the foreign government. The 
normal procedure and conditions in this country for the extradition 
of fugitive foreign criminals are set out in a series of Extradition 
Acts. The crimes struck at are all the better known offences of a 
serious nature. The restrictions imposed are briefly these :—No Toei 


one is surrendered for a political offence or if that be the real cause Galwey, si 


of the demand for his extradition ; there must be security for his perm 


return without trial for any older crime ; he must first be free from Sanaa: 
trial or punishment for a crime committed in this country ; and 
there must be a delay of fifteen days after his arrest. 

47. What Persons cannot be Tried Criminally.—No criminal (83) 
trial can proceed unless the person accused is capable of making 
his defence. Absents, therefore, cannot be tried; nor fatuous or 
furious persons, durante furore, even for crimes committed while sup.s. 2. 
they were in their senses. For a like reason, minors who had no 40.6, 59). 
curators could not, by the Roman law, be tried criminally, lest 
they should, from the heat of youth, either speak out or conceal 
that which, if it had not been spoken or concealed, might have 
profited them. This privilege was still further stretched by 
Regiam Majestatem, which exempted all minors from such prosecu- s, 32, 15. 
tions; but our present practice considers every person who is 
capable of dole to be also sufficiently qualified for making his sup. s. 3. 
defence in a criminal trial. 

47A. Declaration.—In all cases, which are not plainly suitable 
for summary trial only, the declaration of the accused is taken. 
He is entitled to the assistance of a law-agent theretofore, and to Proc. Act, s. 1 


Go 1888 


: : ‘ ‘poe 
i 3 n is made. When 2 wh.1; 
his presence at the time at which the declaratio PS 


he or his agent intimates that he does not ea Ee make a declara- 8.0.0.) 28 a 
tion, he is committed without any declaration being taken, and the s- 77 @). 
d 


Fulton, 1841, 
2 Sw. 564. 
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fact of his not desiring to make a declaration is recorded in the 
warrant of commitment ; but this does not prevent him subsequently 
making a declaration on intimating to the prosecutor his desire to 
do so. The declaration is a written record of anything material that 
takes place at a diet before a magistrate, at which questions are 
put to the accused by the magistrate (though in practice they are 
usually put by the procurator-fiscal), and he is allowed an opportunity 
of giving any explanations he desires to make. It is not, properly 
speaking, evidence, but is read, if necessary, at the trial for the 
Crown, and, perhaps by its courtesy only, for the accused. The 
formal parts of the record identify the prisoner and state the charge, 
and in a docquet set forth the emission of the declaration freely and 
voluntarily while the accused was in his sound and sober senses. 
The magistrate must be present and awake during the whole pro- 
ceedings. The charge must be read over and, if necessary, explained. 
The accused must be warned that anything he says may be used 
against him, and that he may decline to answer any question. If he 
refuses to give an answer the fact is noted. The examination must 
be fair and not inquisitorial. Successive declarations taken in regard 
to different charges are treated as separate documents. If they 
relate to the same charge, all earlier declarations should be read 
over to the accused before a new declaration is taken. The body 
of the writ is signed by the magistrate in the presence of the 
accused, and by the latter if he can and will sign. It is usual to 
have the signatures of three witnesses in the docquet, but two suftice. 
A declaration is not the only evidence of what passed ; for the magis- 
trate and witnesses may be called on to depone. The document 
drawn up in the case of a person plainly insane is called a minute 
of procedure. 

48, Commitment; Bail; Running Letters.— No person can be 
imprisoned in order to trial for any crime without a warrant in 
writing signed by a magistrate, expressly or by reference to the 
information on the same paper naming and designing the accused, 
expressing the cause, 7.¢., the act alleged and its time and place, 
and proceeding upon a subscribed information, except in the case of 
indignities done to judges, riots, and the other offences specially 
mentioned in the statute. A copy must be served on the accused. 

Every prisoner committed in order to trial, if the crime of which 


: 
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he was accused was not capital, was, in the beginning of the 
eighteenth century, entitled to be released upon bail, the extent of 
which was to be modified by the judge, at a sum not exceeding 
6000 merks Scots for a nobleman, 3000 for a landed gentleman, 
1000 for any other gentleman or burgess, and 300 for any inferior 
person. These sums, to which the bail to be taken was limited, 11 Geo... 26 
were doubled in 1725; and in 1799 the respective sums of £1200, 39 Gieo. IIL. 
£600, £300, and £60 sterling were substituted. So that from the 
last date to the year 1888 bail could be demanded at these 
maximum rates where the accusation related to minor offences ; 
while, in regard to graver crimes, the Lord Advocate had a discre- 
tion (rarely interfered with by the Court of Justiciary) with respect 
both to the admissibility and to the amount of bail in each case. 
An important change was made by the Bail Act of the last- 
mentioned year. Under the Procedure Act of 1887 capital punish- 8. 56 
ment had been reserved for treason, murder, and attempts to 
murder under the Act of George the Fourth ; and application had sup.s. 22. 
been allowed to be made for bail immediately after the declaration 8. 18 
was taken, and not postponed, as before, till after commitment. The 
Bail Act allows this application to be renewed after commitment. 51-2 V. c. 36. 
It declares all offences to be bailable except treason and murder. 
In all cases except these a magistrate may allow or refuse bail after Peters, 1893, 
giving the prosecutor an opportunity of being heard, and must do 
either within twenty-four hours after the application is presented 
to him. The statutory limits of value are abolished. Provision is 
made for appeal to the Justiciary Court either by the accused or by Lowson, 1908, 
the public prosecutor ; but an accused person committed to prison 
for further examination has no right of appeal on a question of bail. 
The right of the Lord Advocate or Justiciary Court to allow bail is 
reserved. 
That persons who, either from the nature of the crime with 
which they were charged, or from their low circumstances, could 
not procure bail, might not lie for ever in prison untried, it was 
made lawful by the said Act 1701 to every such prisoner to apply 
to the criminal judge that his trial might be brought on. The 
judge had within twenty-four hours after such application to issue 
letters directed to messengers, for intimating to the prosecutor to 
fix a diet for the prisoner’s trial within sixty days after the intima- 
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tion, under the pain of wrongous imprisonment. And if the pro- 
secutor did not insist within that time, or if the trial was not 
finished in forty days more, when carried on before the Justiciary, 
or in thirty when before any other judge, the prisoner was, upon a 
second application, setting forth that the legal time was elapsed, 
entitled to his freedom under the same penalty, and could not be 
reincarcerated for the same offence except on “last criminal letters.” 
This system of “running letters,” as it was called, is superseded, in 
public prosecutions, except in treason cases, by the simpler process 
introduced by the 43d section of the Procedure Act. The new pro- 
cedure is, even more than the old, of the nature of an ultimate safe- 
guard to which resort has seldom to be had nowadays, since the prison 
authorities keep a vigilant eye on any case of prolonged incarcera- 
tion before conviction. It may be enough to say of this modern 
version of the Scots ‘ Habeas Corpus” Act, that the utmost limit of 
such imprisonment is one hundred and ten days after commitment, 
unless the trial be not concluded on account of the illness of the 
accused or of a judge or juror, or the absence or illness of a witness, 
or some other sufficient cause in the discretion of the Court. 

49. Preliminary Proceedings.—Upon one’s committing any of 
the grosser crimes, it was formerly usual for a justice of the peace, 
sheriff, or other judge, and it is now the invariable practice for the 
procurator-fiscal of the district—acting partly as the sheriff’s official, 
partly in connection with the Crown Office—to take a precognition 
of the facts—z.e., to examine those who were present at the criminal 
act and others upon the special circumstances attending it—in order 
to know whether there is ground for a trial, and to serve as a 
direction to the prosecutor how to set forth the facts in the libel; 
but the persons examined may insist to have their declarations 
cancelled before they give testimony at the trial. Warrant may be 
obtained from a magistrate to cite witnesses for precognition ; if 
necessary their attendance may be enforced, and they may be put 
on oath. They should be examined separately. A search-warrant 
with or without authority to break open shut and lockfast places in 
the control of the accused may also be obtained. Justices of the 
peace, sheriffs, and magistrates of burghs were formerly also author- 
ised to receive informations concerning crimes to be tried in the 
Circuit Courts; which informations were to be transmitted to the 
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Justice-Clerk forty days before the sitting of the respective courts. 


This method of taking up a dittay was substituted in place of the old ¢ an. ¢. 16, 
one by the stress (traistis) and porteous rolls mentioned in 1487, ¢. 99 ; **** 


and is itself displaced by the procedure just mentioned. To discunies 
groundless criminal trials, all prosecutors, where the defender was 
absolved, were of old condemned in costs, as they should be modified 
by the judge, and besides, were subjected to a small fine, to be 
divided between the fisk and the defender; and where the King’s 
Advocate was the only pursuer, his informer was made liable in the 
payment thereof. These statutes, though they were already in dis- 
use in the author’s time, and though they treated nimious prosecution 
as an offence, were thought by him sufficiently to warrant the practice 
of condemning vexatious prosecutors in a pecuniary mulct, though 
far exceeding the statutory sum, by action of damages in a civil 
court, proceeding not on statute but on the common law of civil 
wrongs. 

50. Indictment.—The forms of trial on criminal accusations 
differ much from those observed in civil actions, if we except the 
case of such crimes as the Court of Session was at one time competent 
to, and the fact that the wording of a civil summons was formerly 
imitated in the criminal letters which charged offences that were 
tried before inferior courts. For the trial of crimes proceeded in 
indictable cases either upon indictment, which was generaliy used 
when the person to be tried was in prison; or by criminal letters 
issuing upon the signet of the Justiciary, or from the Sheriff Court. 
In either case the defender had to be served with a full copy of the 
indictment or letters, and with a list of the witnesses to be brought 
against him, and of the persons who were to pass on the inquest 
and fifteen free days had to intervene between his being so served 
and the day of appearance. When the trial proceeded upon criminal 
letters, the private prosecutor had to give security, at raising the 
letters, that he would report them duly executed to the Justiciary, 
in terms of 1535, c. 35; and the defender, if he were not already in 
prison, was by the letters required to give caution, within a certain 
number of days after his citation, for his appearance upon the day 
fixed for his trial. And if he gave none within the days of the 
charge, he might be denounced rebel, which inferred the forfeiture 


of his moveables. This statement has been greatly modified by 
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modern practice and legislation, as will appear from the following 
brief explanation. Criminal letters are now competent only where 
the prosecution is at the instance of a private person injured who 
has obtained the concurrence of the Lord Advocate or the authority 
of the High Court of Justiciary to the prosecution, and all prosecu- 
tions for the public interest, which are not summary, proceed by 
indictment in name of the Lord Advocate. A glance at the old 
forms of indictment and those substituted in 1887 will give a better 
idea of the important changes made by the Procedure Act than a 
detailed explanation. The address to the accused is little altered, 
but there the resemblance ends. Instead of the old syllogistic form 
a direct statement of the charge is made with the date and place of 
the offence, and a general allegation of previous convictions of similar 
crime. Technical flaws—once favourites of the law—may be set 
right by amendment, if the amendment does not change the character 
of the offence charged, and no prejudice can result to the accused. 
Nomina juris are displaced by mere statements of facts sufficient to 
constitute a crime. If thus sufficient, they cover offences at common 
law and by statute, attempts, and minor charges. Statutory defini- 
tions of crime are referred to by Act and section, and are not, as 
formerly, set out at length. The minor proposition of the syllogism, 
which contained an affirmation of the accused’s guilt and a subsump- 
tion narrating the facts, is replaced with a simple charge. These— 
apart from the time and locus which are noticed below—-used to be 
called the modus of the charge. They are simplified greatly by the 
omission of the adverbs which used to qualify the criminal dole, 
such as “wilfully,” “maliciously,” “feloniously,” “culpably and 
recklessly,” and the like, except where it is necessary to discriminate 
between two different states of mind. The statements of quanti- 
ties, ownership and possession, persons, things, money, and docu- 
ments, are either omitted or abbreviated. The practice of lumping 
several offences together articulately after the same verb is encour- 
aged, and the old form of relegating long strings of dates and items 
to a schedule is preserved. In the body of the indictment pro- 
ductions are only referred to in charges of uttering false documents. 
Ageravations are only generally adverted to. The statements 
regarding the accused’s apprehension and declaration, and any 
extract convictions, and the old demand for punishment, are all 
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omitted. A list of productions follows, instead of being imbedded 
in, the libel, and is shorn of verbiage. The list of witnesses occupies § Shedden, 1898, 
its old place, but it is also curtailed. sc 

The rules for citation of the accused, witnesses, and jurors may 
be studied in the Procedure Act. The accused’s citation must be 
accompanied with a copy of the indictment as of old; and provision Ss. 23-45 
is made for printing, signing, and amending the record and service 2 ae oF 
copies. The libel and list of witnesses must be separately signed; 
and it is customary also to sign the list of productions, and at the 
foot of each page. The service should if possible be personal 
(though other forms may be resorted to for purposes of fugitation), s. 26. 
or at the domicile of the accused’s bail-bond. Anxious provision 
is made for lodging with the Sheriff-Clerk of the territory or in the s. 27. 
Justiciary Office the indictment, extract convictions, and list of 
witnesses and productions, and for the accused’s access to the s. 37. 
productions. ° 

51. Accomplices.—Formerly accomplices in crime, or associates, (88) 
were not cited in virtue of any special warrant contained in the 
criminal letters ; their names were only inserted in a bill or writing 
to which the letters referred, and might be struck out at the 
messenger’s pleasure. As messengers by an abuse of this trust 1579, ¢. 76. 
frequently suffered delinquents to escape for money, it was enacted 
that all the persons to be cited should be specially mentioned in 
the body of the criminal letters ; and accomplices are now treated 
as principals, the words “actor or art and part ” being implied in Proc. Act, s. 7. 
all indictments, where they would have been formerly in place. 

52. Form of Indictment.—That part of the indictment, or (89) 
formerly of the criminal letters, which contains the ground of the 
charge against the defender, and contained of old the nature or 
degree of the punishment he ought to suffer, is called the libel. 
All libels must be special, setting forth the particular facts inferring 
the guilt, and the particular place where these facts were done. 
The place is now libelled without the vague words “in or near,” 
or the like, but this does not curtail the freedom of the Crown. 
The statement of the #me of committing the crime precedes the 
statement of the locus, and now in the ordinary case fixes down a 
certain day or two days. This, however, has the effect of the old 
latitude whereby the time was libelled in more general terms, 
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taking as alternative a range of three or two months as the case 
might be. But this latitude is not allowed if the exact time be of 
the essence of the charge; and an act or series of acts, the exact 
date of which is unknown, may be libelled as having occurred 
within a certain period, though this may have the effect of prevent- 
ing the prosecutor having the latitude otherwise implied. But the 
defender will be allowed to prove that upon certain days of the 
time libelled he was alibi; and on such proof the libel cannot strike 
against him as to these days. The necessity of special libels obtained 
in our former law, not only in the trial of principal criminals, but 
of accessories; but as it was not practicable in most cases to libel 
upon the precise circumstances of accession that might appear in 
proof, libels against accessories were declared sufficient if they 
mentioned in general that the persons prosecuted were guilty art 
and part; and they may now, as above stated, be libelled without 
these words of style. 

53. The Defence.—The defender in a criminal trial was formerly 
entitled and in use to raise letters of exculpation, for citing witnesses 
in proof of his defences against the libel, or of his objections against 
any of the jury or witnesses; which letters had to be executed to 
the same day of appearance with that of the indictment or criminal 
letters. As the right of the defender to prove his defences ought 
to be as ample and extensive as that of the pursuer to prove his 
libel, letters of exculpation were not refused on any relevant defence, 
though such defence should be inconsistent with the libel ; otherwise 
libels might be so laid as to cut off the defender from every article 
of exculpation. Evidence in exculpation may now be adduced, 
either without raising a special defence, or in support of such a 
defence, or in both ways. In every case the authorities undertake 
the citation of the witnesses, just as if they were to appear for the 
prosecution. But special rules are laid down in regard to special 
defences. The plea must be tendered at the first diet, or at least 
two clear days before the second diet. Notice of the witnesses and 
productions (if not included in the lists annexed to the indictment) 
must be given to the procurator-fiscal or Crown agent at least three 
days before the jury is sworn to try the case, unless cause be shown 
why this could not be done; and productions for the defence must 
be lodged not later than the day before the trial. The most 
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common special defences are an alibi—i.e., that the accused was see Howman, 
not in the locus at the time libelled, but in a specified place else- ee 
where ; self-defence ; insanity at the date of the act charged ; and im- 
peachment of another person as the real criminal. Notice must also 
be given of any proposed attack on the injured person’s character. 
534. Compearance in Court.—The case becomes public in any 
one of three ways. The accused may hasten on his sentence if he 
has made up his mind to plead guilty, and through a procurator Proc. Act, s. 31. 
gives written notice thereof to the Crown agent. The diet of trial 
is fixed at not less than four days after the notice. No list of 
witnesses is given and no productions lodged except previous con- 
victions, and the sheriff either delivers sentence himself or transmits 
the case for sentence to the Justiciary Court. Galloway, 1894 
If this procedure be not adopted, the indictment is eventually , 
tried either in the Sheriff Court or in the High Court of Justiciary, 
as Crown counsel shall determine. In both cases notice is given 
to the accused to appear at ¢wo diets, the first not less than six Proce. Act, s. 25. 
days after service of the indictment, and the second not less than 
nine days after the first diet. Appearance at the first diet is made 
in the Sheriff Court nearest to the prison where the accused is s. 26. 
confined, or to the domicile of the bail-bond, or, in other cases, in 
the Court of the locus delicti. 
- If the case is appropriated to the Sheriff Court for trial, the 
Sheriff who takes the first diet receives the pleas of the accused. 
If he pleads guilty, the Sheriff may himself sentence, or, if the locus 8. 28. 
delicti be beyond his territory, he may send the case thither for 
sentence. If the plea be “not guilty,” the case comes up for trial s. 40. 
at the second diet in the Court of the locus delicti. Where the 
charge is of such gravity as to be appropriate to the High Court, 
the Sheriff at the first diet hears preliminary pleas, if any ; records S. 29. 
them if substantial ; notes the accused’s plea of guilty or not guilty ; 
and sends the proceedings to the Justiciary Clerk. The second diet 
is called in the Justiciary Court—in Edinburgh or on circuit. That 
Court may review the proceedings which had taken place at the first 
diet, and either desert the diet pro loco et tempore, or postpone the ae j Wood, 
trial, or proceed to hear the evidence. 
54. Diets.—The diets of appearance in the Court of Justiciary 1597, ¢. 80. 
and other criminal courts are peremptory ; the indictment must be 


2) 
by 
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called on the very day to which the defender is cited; and hence, 

if no accuser appears, its effect is lost, instantia perit, and a new 

indictment must be raised. If the libel or any of the executions 

shall to the prosecutor appear informal, or if he be diffident of the 

proof, from the absconding or absence of a necessary witness, the 

Court will, upon a motion made by him, desert the diet pro loco et 

tempore; after which a new indictment becomes also necessary. 

The diet is deserted simpliciter, where the Crown resolves to give 

up the prosecution finally. But if the Court, on a motion to desert 

Hall, 1881, pro loco et tempore, deserts the diet simpliciter, the Crown is not fore- 
Martin, 18 closed from further proceedings. The right to make that motion 
‘a ceases when the jury is sworn. A defender in the High Court who 


Monson, 1893, does not appear on the day to which he is cited is declared fugitive ; 


Bwooney, 1894, in consequence of which his single escheat falls, he is regarded as a 
wid. 392. 
See Alcock, rebel, and the bail-bond is forfeited. An inferior court can only 


1857, 2 Irv. 615. ; 
declare the bond forfeited. The rebellion is purged to the effect of 


enabling the proceedings to go on if the outlaw surrenders himself. 
The defender, after his appearance in Court, is called the panel. 

(91) 55. Interlocutor of Relevancy.—The two things to be chiefly 
regarded in a criminal libel are—(1) the relevancy of the facts— 


i.é., their sufficiency to infer the conclusion; (2) their truth. The 
consideration of the first belongs to the judges of the Court; that 
of the other to the jury or assize. In trials before the Justiciary, 
after hearing counsel on both sides upon the relevancy, informations 
hine inde were, by 1695, c. 4, direvted to be offered to the Court. 
20 Geo. II. ¢. 43 But by the Jurisdiction Act of 1746-7, the judges, after the 
pleading, and minutes thereof made by the clerk, may forthwith 
pronounce their interlocutor; reserving power to themselves, in 
cases of difficulty, to direct informations, either on the relevancy 
of the libel, the import of a special verdict, the degree of punish- 
ment, or any other matter that may be alleged for the panel before 
Proc. Act,s. 32. judgment. It is no longer necessary to enter in the record an 
interlocutor of relevancy ; and, if objections to the relevancy are 
taken, the minute that is entered simply notes that they were 


S. 33, sustained or repelled. And certain objections are only competent 
at the first diet. 
(92) 56. Assize or Jury.—If the facts libelled be found irrelevant, 


the panel is dismissed from the bar ; if relevant, the Court remits — 


T. IVv.] OF CRIMES 767 


him to the knowledge of an assize. The word assize (from assis, 

settled or established) has different significations : it is sometimes 

taken for the sittings of a court, sometimes for its regulations or 
ordinances, especially those that fix the standard of weights and 
measures ; and it sometimes signifies a jury, either because juries nD voce 
consisted of a fixed determinate number, or because they continued al 
sitting till they pronounced their verdict. A jury or assize consists 

of fifteen sworn men (juratores), picked out by ballot, formerly by 

the Court, from a greater number who have been summoned for 

that purpose by the Sheriff. Before the Procedure Act these were 1579, 0. 76: 
limited in number to forty-five, except where a large body of ee 
prisoners were to be tried at the same sittings, and their names 

were given in a list to the defender at serving him with a copy of 

his libel. Now, a list of assize is prepared and kept in the office 

of the Sheriff-Clerk of the district in which the Court of the second 

diet is situated, and the accused is only entitled to have a gratis 

copy supplied to him on application. All the jurors in the list need 

not be summoned, but only such as may be necessary to ensure a $s. 33-9. 
full panel. They are enrolled and summoned in the proportion 

of one special juryman to two common jurymen. If the accused 

be a landed man, he is entitled to have a majority of landed men winiamson, 
on the jury. A foreigner cannot demand that all or any of the 1S ae 
jurors should be foreigners. 

57. What Crimes should be Tried by a Jury. — Anciently, no (93) 
person could be convicted of the smallest offence till he was found 
guilty by a jury of his countrymen; and though now, for more 
than two centuries, inferior judges have tried lesser breaches of 
the peace and minor statutory offences de plano in a summary way, Inf. s. 66a. 
yet to this day all prosecutions of a higher nature, whether before 
the supreme or inferior criminal courts, must proceed by jury ; and 
no trial, even for a bloodwit, 7.¢., a broil in which blood is spilt, 
if pursued before the Justiciary, can be carried on without a jury. 

In the trial of crimes which were tompetent to the Court of 
Session, the fifteen judges might well be considered in the character 
both of Court and of jury. 

57A. Trial. When the trial comes on, it proceeds in public, 
except in cases of indecent or unnatural offences, which are heard 
with closed doors till immediately before the verdict is returned. 


Sup.ss. 2, 3. 


Galloway, 1863, 


4 Irv. 444; Glen, 


1865, 5 Irv. 203. 
See Ollis, [1900] 
2 Q.B. 758. 


Stewart, 1866, 
5 Irv. 310. 


Burke, 1828, 
Syme, at p. 351; 
Pritchard, 1865, 
5 Irv. 88. 


Dempster ; 


143, 370; 
Sangster, 1896, 
2 Ad. 182 
Drever, 1885, 
5 Coup. 680; 
Kerr, 1893, 

3 Wh. 480. 


8.54; Cornwallis, 


1902, 3 Ad. 604; 
White, 1901, 
ibid. 479. 
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No accused person is put on trial without being represented, if he 
so desire, by counsel or agent—by poor’s counsel or poor’s agent, 
if he can afford no other. Of-pleas in bar of trial, pupillarity and 
insanity have already been mentioned. That form of the plea of 
res judicata, which is known as having “ tholed an assize,” requires 
that the crime charged in the second indictment must be the same, 
and proveable by the same evidence as the first. The point of | 
time at which the first assize began to be tholed was when the jury 
was sworn; but, if the trial is thereafter interrupted by a fortuit- 
ous event, such as the illness of the judge, a juryman, or the 
accused himself, the plea does not hold. Nor does it strike at 
a charge, such as murder, which has been preceded by a trial for 
a minor offence, such as assault, founded on the same act, if in 
the interval an event occurs—in the case figured the death of the 
victim—which alters the complexion of the crime. 

The question whether, where more than. one separate crime is 
charged in the same indictment, the counts should be separated, 
depends on such considerations as the risk of embarrassing the 
defence, and the intimate relation of the offences. There are limits 
—not well defined, however—to the number of prisoners who can 
be tried together on the same indictment for the same or allied 
crimes. A motion for separation of trials, where more than one 
person is accused, cannot be grounded simply on the circumstance 
that each or one of them desires the evidence of the others on his 
behalf ; but, if to this is added a penuria testiwm, the application 
will be granted. 

The course of a trial in the High Court is briefly this. After 
the panel is placed at the bar the record of the first diet is read, 
and he has an opportunity of retracting any plea then stated. 
Preliminary objections are heard and determined. If the panel 
pleads not guilty, or puts in an ambiguous plea, or a plea which 
is not accepted, or if he will not answer, a jury is chosen, each 
party having five peremptory challenges, and an unlimited number 
on cause shown; the libel without aggravations by previous con- 
viction is read to it; the jury is sworn or affirmations taken’ instead. 
Evidence is led. A plea of guilty to the charge or part of it may 
be put in at any time before the verdict is given. 

58. Probation of Crimes.—Crimes cannot, like debts, be referred 
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to the defender’s oath, for no person is compellable to swear against 
himself where his life, limb, liberty, or estate is concerned, nor 
even in crimes which infer infamy, because one’s good name is, in 
right estimation, as valuable as his life. The law was, however, 
formerly forced in the crime of usury to depart from some of its 
common rules, that the crime might be brought to light. Where 
the usury was founded on a written obligation in the hands of the 
defender, the pursuer might, by an exhibition, force him to produce 
it in evidence of the crime, contrary to the rule Nemo tenetur edere 
imstrumenta contra se: and, where it was not founded upon writing, 
the crime might be proved by the usurer’s own oath, notwith- 
standing the rule Nemo tenetur jurare in suam turpitudinem, but 
these rules have long been obsolete: Crimes, therefore, are uni- 
formly proveable only by the defender’s free confession, or by 
writing, or by witnesses. 

Confession.—The author, on the authority of an old Act, was 
of opinion that no extrajudicial confession, unless it was adhered to 
by the panel in judgment, could be admitted as evidence; on the 
ground that the whole proof must be deduced in open Court, in 
presence of the assize or jury, as well as of the panel (1587, c. 90). 
But that Act has no application to such confessions ; and they are 
habitually proved in criminal practice. But statements to police 


1600, ¢, 7. 


Hunter, 1905, 
4 Ad. 523. 


Tullis, 1899, 
3 Ad, 3. 


constables or prison officials, in'order to be admissible as evidence © 


against the accused, must be made voluntarily and in knowledge 
of the charge against him. A judicial confession ought to he 
received with all the qualities that the panel has thought fit to 
adject to it; so that the prosecutor who pleads upon one part 
of it must admit the whole. 

Proof by Writing. — Proof by writing is seldom used but in 
forgery and perjury. Though in deforcement the written execu- 
tion of the messenger or officer is sufficient evidence of the violence 
in all civil questions concerning the validity of the diligence till 
it be declared false, yet, in a criminal trial moved against the 
deforcers, the execution of the messenger, who is a party interested 
in the prosecution, must be supplemented by oral testimony of 
what occurred. 


59. Proof by Witnesses.—Formerly, as has already appeared, sup. 4, 2, 13. 


there were many objections relevant against a witness in civil 
49 


1600, ¢. 7. 


*21 Geo. II. c. 34, 
s. 20. 


Todd, 1905, 
4 Ad. 605. 


Hare, 1829, 
Bell’s Notes, 260. 
Weatherly, 1904, 
4 Ad, 353, 355. 
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cases, and these were also relevant in criminal. Thus, no witness 
was admitted who might gain or lose by the event of the trial. 
Hence, in the crime of usury the testimony of him who had given - 
the unlawful profits was rejected, because he became a gainer by 
the conviction of the usurer. Jn deforcement the persons employed 
by the messenger to attest the execution were in some sense parties, 
violence being commonly used against them as well as against the 
messenger ; yet, as the proof of the crime would have been fre- 
quently impracticable if their evidence had been rejected, the law 
considered the messenger as the only party against whom the 
violence was intended, and therefore received the testimony of 
the witnesses, though they should be beaten. Socit criminis, or 
associates in the same crime, were not admitted against one 
another, except either in crimes against the State, as treason; in 
oceult crimes, where other witnesses could not be had, as forgery ; 
or in thefts or depredations committed in the Highlands. The 
testimony of the private party injured might be received against 
the panel where the King’s Advocate was the only prosecutor, if 
from the nature of the crime there could not but be a penury of 
witnesses, as In rape, robbery, &c. In modern times none of the 
disabilities here alluded to are extant. Thus the injured party 
or parties may give testimony. The evidence of accomplices is 
received, though with great caution. They are usually called 
as witnesses under an engagement of indemnity, given by the 
Lord Advocate or one of his deputes; and if any of these author- 
ities in knowledge of the complicity adduces a socius criminis as 
a witness, he is ipso facto discharged from liability to prosecution 
for the crime. The scope of the protection is determined by the 
scope of the libel, though the whole of it does not go to proof ; 
and the accomplice’s evidence must actually have been taken in 
precognition or in Court. 

60. Number of Witnesses.—Except in regard to a few statutory 
offences, no conviction can follow on t ‘ i 
of one witness. But where a crime heen atc lie 
' proved by several 
circumstances connected together, every one of which makes a 
part of the same criminal act, a single witness to each circumstance 
is SRG ae ie it may be doubted whether this ought 
to obtain in crimes reiterated by different criminal acts. For if a 
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single witness should be deemed sufficient in such case for proof of 
each separate act, it would destroy one of the strongest checks by See 3 Will. IIL 
which the testimony of false witnesses may be controlled. Formerly sido G Geo. III. 
the depositions of witnesses in all trials before the criminal court 
were reduced into writing ; but that practice was abolished by 21 
Geo. II. c. 19, unless aha the libel concluded for death or demem- 
bration ; and now these exceptions do not hold, and the judge takes 
notes of the evidence for his own use and for further reference 
if required. 
Presumptions.—Crimes which by their nature hardly admit direct 
evidence may be proved by presumptive ; and these presumptions 
ought, from the severity of the conclusions in criminal trials, to be 
so pregnant as necessarily to carry conviction along with them. It 
may be doubted, however, whether the author is right in thinking 
that where a crime is to be tried only ad civilem effectum—e.g., where 
a process of adultery is brought for obtaining a divoree—more slender 
presumptions will be received; and that the same proof that had 
been judged sufficient for-procuring a divorce before the commis- 
saries might be cast if the crime had under the old practice been 
afterwards tried criminally. 
60A. Specialties in Criminal Evidence.—At common law, except 
in bigamy cases, the injured may give evidence against the accused 
spouse. The modern Acts enfranchising testimony apply in all Sup. 4, 2,15. 
cases civil and criminal; and a witness may decline in all cases 
40 incriminate himself. Since 1898, in virtue of a statute which 61-2 V.¢. 36. 
supersedes @nd overrules some special Acts, and does away with an 
almost universal disability, a person charged with an offence may, 
without notice, and hjs or her wife or husband may, on proper ae Kennedy, 
notice, give evidence for the defence. But the accused testifies 
only at his own desire, and his or her spouse only on the application 
of the accused, except in a few cases where, for the better protection 
of women and children, the spouse may be called for either the 
prosecution or the defence. Failure to give evidence may be com- 
mented on by the Bench, not by the bar. Inter-marital confidences Rhodes, 11890) 


Ross ; 
By ps M‘Attee, 1903, 
are sacred. The accused may be asked in cross any question, though 5 oe ae 
nm, [1909 

it may tend to criminate him, but not a question pointing to his ¢ ae nf a 


having committed or having been convicted of or charged with [ 1910} 2 KB. 746, 


another offence, or to his being of bad character, unless the earlier 


ae 1899, 
2 Ad. 6 


Charnock, [1900] 


1 Q.B. 474 
Bridgwater, 
[1905] 1 K.B. 131; 
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offence is evidence of the offence charged, or he has set up his 
character or attacked that of the witnesses against him, or he has 


given evidence against any one charged with the same offence. The 
statute applies, though the accused be not alone on his defence ; but, 


Rowland. [1910] if he in his evidence incriminates another panel, the latter may cross- 


1 KB. 4 


61-2-V. c. 36,s. 1; 


Hadwen, [1902] 
1 K.B. 882 ; 
Hackston, 1906, 
5 Ad. 37. 


Kennedy, 1907, 
5 Ad. 347. 
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Rosenberg, 1842, 


1 Broun, 367. 


See A. v. B. 1895, 


22 R. 402. 
Dickie, 1897, 
2 Ad. 331. 
Blair, 1844, 

2 Broun, 167; 
Ball, [1911] 
A.C. 47. 


Laing, 1871, 
2 Coup. 23. 


Bryce, 1864, 

4 Irv. at p. 510; 
Beaton, 1856, 
2 Try. 457; 
Hendry, 1857 I 
2 Irv. 618; 
Russell, 1902, 
3 Ad. 639. 
M‘Laughlin, 
1863, 4 Irv. 573 


Morton, [1910] 
2 K.B. 496. 


Burnet, 1851, 
J. Shaw, 497. 


examine him. 

It is at common law a question whether the jury in cases of 
forgery are entitled to go beyond the parole evidence and look 
at the documents for themselves. In practice they assume the 
hberty. 

Malice may be proved without notice from facts which had 
occurred within a period not too remote before, or a short time 
after the offence, or beyond these limits if want of malice has been 
set up in defence. In other cases notice should be given. 

Good character may be proved in defence; by certificates, how- 
ever, only if the panel pleads guilty. The accused’s character 
cannot be attacked unless he has set it up in a special defence. 
The general character of the injured party may be attacked, but 
particular instances of crime or immorality cannot be adduced. In 
the case of injuries to women, the latter rule has been relaxed so 
as to allow proof of immorality committed with the accused him- 
self. The character of witnesses can only be impugned as to credi- 
bility by evidence of general depravity, a criminal conviction, or a 
criminal charge. 

Generally speaking, statements made by an accused person at or 
soon after the alleged offence to officials or fellow-prisoners may 
be proved. But the result of a long course of questioning or of 
entrapping the accused is inadmissible; and at or soon after 
apprehension it is the invariable practice for the constable to 
warn the accused that anything he may say may be used to his 
disadvantage. Statements made to magistrates or Crown officials 
can only be received by way of declaration. Statements made to 


persons who hold none of these positions are admissible, if not. 
extorted, and if not made under seal of confession. It is ques- 
tionable whether words spoken in dreams can be adduced. The 
fact that the accused kept silence when charged is sometimes 
important. Statements by an accused person are not evidence 


against any one else except in cases of conspiracy prior to arrest or- 
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to prove an incidental point; nor are they evidence in his favour Forrest, 1837, 
except as part of the res geste, or as showing that he has been me 
consistent in his story of the facts. The doctrine of res gest 18 Henderson, 1836, 
illustrated by the admission of evidence of cries or words used eee 
by child eye-witnesses, involuntary ejaculations at the time, and ae 
statements made de recenti by women or children who have been 
abused. If a witness is moribund, hearsay may be adduced orally ; 
but it is safer to take a deposition before a magistrate. A living 
person may be made a production by putting his name in the list of 
witnesses. 

Things may be referred to in evidence though not produced, 
if production would be inconvenient or impossible. And secondary ytonson, sup.; 
evidence is allowed in proof of collateral facts, such as age or owner- ead 
ship, where documents would be the best evidence. Labels are 
attached to productions in precognition, and signed by the wit- 
nesses for facility of identification at the trial. Medical reports 
are given on soul and conscience, and deponed to as true; but they 
may be cast aside, and the medical evidence taken without reference 
to them. Declarations do not now require to be sworn to at the Proc. Act, s. 69. 
trial unless they are impugned. 

61. Verdict.—After all the witnesses have been examined in (101) 
Court, the prosecutor first, and then the counsel or agents for the 
accused in their order, if they see fit, address the jury. The judge 
must then deliver his charge. Thereafter the assizers, if they desire 
to retire for deliberation, are shut up in a room by themselves, 158, c. 92; 1672, 
where they must continue excluded from all unnecessary corre- Slater, 1899, 
spondence, till their verdict or judgment be reached, but they may 
return to the Court for explanations. The verdict used to be sub- 
scribed by the foreman (or chancellor) and clerk, but is now 
announced by the chancellor vivd voce in open Court, and taken 
down by the clerk of Court. According to the verdict the Court 
pronounces sentence, either absolving or condemning. It = not 
necessary by the law of Scotland that a jury should be unanimous 
in finding a person guilty ; the narrowest majority is as sufficient 
against the panel as for him. After the verdict is recorded My ae 
not be altered. It should dispose of the whole libel, but omission 
of any count is equivalent to acquittal on that charge. A aioe 
of “not proven” is allowable—and common—in Seotland, and in- 


Reg. Maj. 1, 14, 
2; 1475, c. 63. 


Skene, voce 
“ Assisa.” 
1689, c. 18. 
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1426, c. 89; 
1491, c. 28. 


1695, c. 4. 


774 OF CRIMES [B. IV. 


volves acquittal and dismissal from the bar, unless some other 
charge is to be brought up. The same is true of a verdict of “not 
guilty,” unless the ground be insanity. Where the verdict con- 
victs, sentence is passed only if the prosecutor moves for it. 
Juries cannot be punished on account of an erroneous verdict, 
either for or against the panel; but they might, by our former law, 
for absolving him against clear evidence. This crime of wilful 
error in an assize was tried by grand assize, consisting of twenty- 
five gentlemen possessed of land estates; and was punished by 
imprisonment for a year, forfeiture of moveables, and infamy. 
But the assizes of error have been at no period much in use ; 
they were declared a grievance by the Convention of Estates, 
and have long been unknown. 

62. Fact and Law in Verdict.—Though the proper business of 
a jury be to inquire into the truth of the facts found relevant by 
the Court—for which reason they are sometimes called the inquest 
—yet in many cases they judge also in matters of law or relevancy. 
Thus, though an objection against a witness should be repelled by 
the Court, the assizers are under no necessity to give more credit to 
his testimony than they think just. And in all trials of art and 
part, where special facts are not libelled, the jury, if they return 
a general verdict, are indeed judges, not only of the truth, but of 
the relevancy of the facts that are sworn to by the witnesses. A 
general verdict is that which finds in general terms that the panel 
is guilty or not guilty, or that the libel or defences are proved or 
not proved. In a special verdict, formerly usual, now unknown, in 
criminal cases, the jury found certain facts proved, the import of 
which was to be afterwards considered by the Court. 

63. Sentences; Time of Executing.—By our old law the sheriff 
was confined to a definite time in pronouncing and executing sen- 
tence on certain criminals. When a murderer was taken red-hand 
—i.é., apprehended in the criminal act—it behoved the sheriff not 
only to try him, but to execute the sentence within three suns ; 
whereas, if he was apprehended ew intervallo, forty days were 
allowed for that purpose. It was afterwards provided that in all 
cases where the sheriff was tied down to do justice in three suns, 
sentence might be executed at any time within nine days, provided 
it had been pronounced within three. But by our present law 
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criminal judges not only may, but must, suspend for some time 

the execution of such sentences as affect life or, formerly, limb, so 

that condemned criminals whose cases deserve favour may have 

access to apply to the King for mercy. Early in the 18th centur Viare fee: T. c. 26, 
no sentence of any court of judicature south of the river Forth, 

importing either capital or corporal punishment, could be executed 

in less than thirty days; and, if north of it, in less than forty, 

after the date of the sentence. This rule in so far as it concerned 

corporal punishment less than death or dismembering—e.g., whip- 

ping, pillory, &c.—was soon after altered, so that judges could 3 Geo. IL c. 32. 
inflict these eight days after sentence on this side of the Forth, and 
twelve days after sentence beyond it. And now capital sentences 
must be executed at not less than fifteen or more than twenty-one 
days after their date if delivered south of the Forth, and at not 
less than twenty or more than twenty-seven days if delivered else- 
where. Other sentences run from their dates or from some earlier 
period mentioned therein. 

64. Extinction of Crimes by Death; Remission; General 
Indemnity.—Crimes are extinguished—(1) By the death of the 
criminal; both because a dead person can make no defence, so 
that his trial is truly a judging upon the hearing of one side; and 
because, though his guilt should be ever so notorious, he is after 
death carried beyond the reach of human penalties, and conse- 
quently continues no longer an object of correction, which is one 
of the great purposes of punishment. Such trials, therefore, can 
have no effect but to punish the innocent heir, contrary to that 
most equitable rule, Culpa tenet suos auctores. (2) Crimes may be 
extinguished by a remission from the Sovereign. But a remission, 
though it secures a delinquent from the public resentment, the 
exercise of which belongs to the Crown, cannot cut off the party 
injured from his claim of damages, over which the Crown has no 
prerogative. Agreeably to this distinction, no person was of old 
allowed to plead a remission till he had given security to satisfy 1586 ae 
the private party; and in the case of slaughter, it hehoved the 
wife or the executors of the deceased, who were entitled to that 
satisfaction, or, as it is called in the style of our statutes, 
assythment, to sign letters of slains, acknowledging that they }? Sa oe 
had received satisfaction, before any remission could be granted 


(103, 105-6 


Robertson, 
M. 6827. 


(108) 


(109, 110) 


12 ©. Q, 22). 

_ Mackenzie, 

_ Crimes, s.v. 

| 2 Hume, 136; 
| Maced. 279. 


} 1701, ¢.6. 
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Stuart, M. 6829. 
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to the slayer. Whoever, therefore, founds on a remission, is liable 
in damages to any one who is wronged, and it is immaterial 
whether he had been tried and found guilty or not. Even 
general Acts of indemnity passed in Parliament, though they 
secure against such penalties as law inflicts upon the criminal, 
merely per modum pene, yet do not against the payment of any 
pecuniary fine which is given by statute to the party injured, nor, 
consequently, against the demand of any claim competent to him in 
name of damages. 

65. Extinction by the Party’s Forgiveness. — Lesser injuries, 
which cannot be properly said to affect the public peace, may be 
extinguished either by the private party’s expressly forgiving them, 
or by his being reconciled to the offender after receiving the injury. 
But where the 
offence is of a higher nature, the party injured, though he may pass 


Hence arises the rule, Dissimulatione tollitur inyjurta. 


from the prosecution in so far as his private interest is concerned, 
cannot preciude the King’s Advocate or procurator-fiscal from insist- 
ing ad vindictam publicam. 

66. By Prescription.—Crimes prescribe, both by the Roman law 
and apparently also by the custom of Scotland, in twenty years, 
unless the accused had absconded and had been fugitated ; but in 
particular crimes the prescription is limited by statute to a shorter 
time. No person can be prosecuted upon the Act against wrongous 
imprisonment after three years. High treason committed within 
his Majesty’s dominions suffers likewise a triennial prescription if 
indictment be not found against the traitor by a grand jury within. 
that time. A prosecution for carnally knowing (or attempting to 


b know) a girl between the ages of thirteen and sixteen years must 
be begun within six months from the offence. 


All actions brought 
upon any penal statute made or to be made, where the penalty is 
appropriated to the Crown, expire in two years after committing the 
offence ; and where the penalty goes to the Crown or other pro- 
secutor, the prosecutor must sue within one year, and the Crown 
within two years after that year ended (31 Eliz. c. 5). And this, 
though an English Act, affects Scotland, as it limits all the penal 
British statutes passed since the Union which concern this part of 
the United Kingdom. But most statutes which impose a fine are 
expressly restricted as to the interval at which a prosecution may 
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be commenced. Certain crimes are, without the aid of any statute, 
extinguished by a shorter prescription than twenty years. By 
our old law, in the cases of rape, robbery, and haimsucken, the Reg. Maj. 4, 10 
party injured was not heard after a silence of twenty-four hours, 
from a presumption that persons could not be so grossly injured 
without immediately complaining. And it is probable that a pro- 
secution for these crimes, if delayed for any considerable time, 
would be cast even at this day, or at least the punishment re- 
stricted. Lesser injuries suffer also a short prescription ; law 
presuming forgiveness from the nature of the offence and the 278V.c.53,5.24; 
silence of the party. The particular space of time sufficient to 18941 Ad. 405, 
establish this presumption must be determined by the judge 
according to circumstances. 

66A. Minor Offences; Summary Prosecutions.—Offences which 
are not of such gravity as to be sent to a jury are now invariably 
tried under the Summary Jurisdiction Act of 1908, which has super- 27-8 V. ©. 53; 
seded the earlier Acts of 1864 and 1881, whether the Court be that s 3 Baw. vee 66, 
of the sheriff, justices, royal burghs, or police burghs. The maxi- 
mum penalties which may be imposed are regulated partly by the 
common law and partly by statute. A direct sentence of imprison- g Baw. VII.c. 65. 
ment cannot, unless a wider power is conferred under another $. 49. 
statute, exceed three months—in the Justice of Peace Courts sixty 
days. A pecuniary penalty may be ordered to be recovered by 
civil diligence. The prosecution is almost invariably conducted by 
the procurator-fiscal of the Court. It commences with a complaint 
addressed to the Court—with the addition of a statement of 
previous conviction in all cases where that can be charged, and, 
in statutory cases, of the penalty which may be competently epee fe) 
imposed. For the purpose of abbreviating complaints, and other- 540. 
wise facilitating procedure, certain sections of the Procedure Act, eas 
1887, are applied to summary prosecutions. The complaint closes + Ad. 165. 
with a crave for warrant to apprehend or to cite, and for conviction 
and punishment. The rules relating to the lodging of informations 
and to warrants for apprehensions and for searches are those which 
have been already noticed. The proceedings in Court are also Sup. s. 464 seq. 
similar to those which have been explained above, except that 
Expenses are awarded to or against 


there is no jury or verdict. 
statute 


the prosecutor only in private prosecutions, or where a 
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so directs, and the amount is regulated by a scale of charges. 

The Court may award expenses without imposing any penalty, 
8 Edw. Vil.c.65,and may direct expenses to be met in whole or in part out of 
_ any penalty imposed. 

66B. Criminal Appeals.—-There are four modes of obtaining 
review of a criminal sentence delivered in a summary court :— 

(1.) Advocation, which in modern times is confined to review of 
a sentence of absolvitor or dismissal—the object of the prosecutor 
being, not to obtain a conviction in the same case but to have some 
point of law settled by the High Court. The procedure begins with 
a bill of advocation, which may be passed by one judge, and in 
practice the case is decided by the High Court upon the passed 
bill. 

(2.) Suspension, or suspension and liberation, the latter being 
applicable to the case of a convicted person being in prison. This 
is the ordinary mode at common law of obtaining review where an 

MKellar, 1898, illegal warrant, conviction, or judgment of an inferior court is 
ia impugned. The writ is known as a bill. The sentence or warrant 
may have been fuily carried out, for the accused is entitled to 
clear his character. But the bill is premature if the harm is only 
threatened. The remedy does not avail against a verdict of a jury 
on its merits, nor against a judge’s misdirection in charging a jury ; 
but it may be raised after a jury trial in the Sheriff Court on the 
Zaino, 1902, grounds of irrelevancy in the indictment, rejection of competent, 
or admission of incompetent, evidence, or irregularities in the 
procedure or verdict. Interim liberation may be granted at once, 
usually on caution. The suspension cannot be heard without the 
presence of the complainer in court, if he is thus liberated. Three 
Snaddon, 1862, judges are a quorum. The suspension may be refused; or the 


4 Irv. 200; see , 
MBeath, 1886, pill passed and the warrant suspended sémpliciter ; or a separable 


Th. 2: 

8 kal. Vi ¢.65, part may be suspended, and the rest allowed to stand ; or, under the 
Summary Jurisdiction Act, 1908, the conviction, sentence, or order 
of Court may be amended or some other sentence or order may be 
pronounced. Expenses are dealt with as in civil appeals, except that 

58-9 V.c. 14, s.3. 1t is usual to modify them to a fixed sum. 

20 Geo. UL c. 43, (3.) Appeal to Circuit, under the Heritable Jurisdiction Act, 
1746-7. This remedy though still competent has been little resorted 
to since the fourth mode of review (infra) was instituted, even in 
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cases where it is specially prescribed by statute. The appeal is taken 
in open court or within ten days from a final judgment only, and on 
caution being found, and it comes up at Circuit after the criminal 
business has been disposed of. 

(4.) Appeal by stated case. This remedy was introduced by the 38-9 V.c. 62. 
Summary Prosecutions Appeals Act, 1875, and has been made x6, 
available by the Summary Jurisdiction Act of 1908, as a mode of 
obtaining review of the judgments of all courts of summary juris- 
diction. The procedure by stated case eludes the difficulty (in 
review) that in nearly all summary prosecutions no note is taken of 
the evidence or of objections to its being admitted or rejected. Its Davidson, 1877, 
scope is of the widest, for appeal in this form is competent on bene 
the final determination of any proceeding brought under the 1908 
Act. Such an appeal lies on the relevancy of a complaint, any 
irregularity in procedure, any error in point of law, and generally 
any matter which may be reviewed by suspension, advocation, or 
appeal to Circuit. While the grounds of appeal are thus extended 
the Act of 1908 has limited and modified the power of the High 8 Edw. VII. ¢.65, 
Court, in suspensions and appeals by stated case, by enacting that 
no conviction or other order of court under the Act shall be quashed 
for want of form; or, where the accused was represented by a law 
agent, shall be suspended or set aside in respect of an objection to 
the relevancy of the complaint or to the competency of evidence at 
the trial in the inferior court, unless the objection was timeously 
stated by the accused’s law agent ; or can, in any event, be quashed 
except on the ground of incompetency, corruption, malice or oppres- 
sion, or where the accused has been misled as to the true nature of 
the charge or has been prejudiced in his defence. Much difficulty 
has been found in discriminating between questions of law, which 
may, and questions of fact, which cannot, thus be reviewed. The 
procedure, briefly stated, is as follows:—The party aggrieved by a Botton, 1885, 
judgment in an inferior court applies (by himself or his agent) ee 
within five days to the judge to state and sign a case setting forth 
the facts and his grounds of judgment for the opinion of the High Faleoner, 1893, 
Court of Justiciary. He, unless he is a person prosecuting in the § ee oh 
public interest or gets dispensation from the judge, within that 
interval finds caution or consigns a sum fixed by the judge. The 


clerk of Court within ten days from the application for a case or 
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within five days of consignation being made, or caution found, 
prepares a case and submits it to the parties. The judge settles the 
case if they cannot agree, and in any event the terms of the case are 
Glasgow City subject to the approval of the judge. The stated case reaches the 


1» 1884, : A 
5 Coup. 40, 464. High Court in the mode explained by the Act. That Court may 


- affirm, or reverse, or amend the determination of the inferior court 
and pronounce such order or judgment as it deems expedient, or 
remit the case with its opinion, or remit for amendment. In order 
to lay a foundation for a case stated, either party may have a note 
taken officially of objections to the admissibility of evidence. ‘There 
is also provision for interim liberation. An application for such 
liberation must be disposed of by the Court within twenty-four 
hours, and an appellant who has been liberated pending appeal 
may be re-imprisoned if he does not proceed with his appeal. 
Prior to the case being lodged with the Clerk of Justiciary the 
appeal may be abandoned, in the manner prescribed by the Act, 
to the effect of leaving other modes of appeal still competent ; 


but after the case has been so lodged every other method of 
appeal is barred. 


TIT. [VA.—OF INTERNATIONAL PRIVATE LAW 


| 1. Definition and Division.—What, for want of a better term, 
is called International Private Law, or the Conflict of Laws, is that 
branch of the municipal law of any country which embraces the 
rules that enable its courts to determine which system of law should 
be applied in cases which contain, or may contain, some foreign 
element ; and also the rules which define the limits of jurisdiction 
to be exercised by its own or by foreign courts. 

In any civil case a “choice of law” practically amounts to 
selecting as the system of jurisprudence to be applied—(a) the lea 


loct actis; (b) the lex loct rei site; (c) the lex fori; (d) the lex 
domicilit. 


The lea loci actiis is the law of the country where a legal act takes 

| | place, ¢.g., where a contract is made (lex loci contractis). Effect is, 
however, often to be given, especially in contracts, not so much to 

| this law as to the law of the place where the contract or transaction ° 

i Chater, (18911 1s to be fulfilled (lea loci solutionis), if these localities differ. 
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The lex loci rei site is the law of the place where something is 
situated. This law mainly regulates rights to heritable subjects, but 
in certain cases it has important effects in regard to moveables. The 
general rule is mobilia sequuntur personam, and therefore that the rights 
to moveables are regulated by the law of the owner’s domicile. But 
with regard to the transfer of corporeal moveables, there is probably 
a distinction between what may be called a universal assignation, as 
in bankruptcy or intestate succession, and an assignation of a par- 
ticular subject. In the former case the law of the owner’s domicile 
will probably rule; in the latter the law of the place where the 
moveable is actually situated. The site of incorporeal property— 
e.g., a debt—is the place where the creditor may demand payment. 

The lea fori is the law of the place where action is raised. 

2. Domicile of Origin.—The lex domicilii, i.e, the law of the 
domicile, is the law to which each individual is subject in his 
personal relations, Domicile in this sense is quite distinct from 
the forty days’ residence which constitutes domicile of citation. It 
is the permanent residence of any person ; or, as it has been described, 
the place where he is at home—where he would be if there were no 
particular circumstance to determine his position at the moment in 
some other place. It must not be confounded either with nationality 
or with simple residence. In many continental countries the law of 
the nationality takes the place of the law of the domicile. According 
to the English authorities, the intestate succession of a person of 


British nationality who dies domiciled (according to British ideas) Jeb 


in such a foreign country is regulated by the law of that part of 
the British Dominions to which he belonged by nationality, the 
foreign law refusing to recognise the domicile, and throwing the 
case back to the law of the deceased’s nationality. This is now 
known as the doctrine of Renvor. ; 

Every one at the moment of birth acquires what is known as his 
domicile of origin, which, in the case of legitimate children, is the 
domicile of their father, and in the case of illegitimate or post- 
humous children that of their mother. This domicile is retained 
until another takes its place; and there is this peculiarity about it that, 
if a person gives up his present domicile with 2 ew. to acquiring 
another, and abandons his intention or dies in itinere before he 


; : ee ae Le 
acquires another, his domicile of origin rev 
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In some cases change of domicile is a matter of necessity. A 
oe ,1835, wife, whose persona is sunk in that of her husband, takes his domicile 
by marriage, and throughout the course of their married life her 


Hook, 1862, domicile follows his. Even if she lives apart from him she retains 
Garin 1881, his domicile, unless there be a judicial separation. It is still an 
pee 1859, open question whether a judicial separation gives a wife power to 
oe acquire a domicile for herself. So, too, pupil children have the 


but see Fraser, same domicile as their father, and change it as he changes his, 


eae and on his death his last domicile remains theirs. 

Boney ee 3. Domicile of Choice. —But a domicile of origin may be 
abandoned and another acquired by choice, and that again changed, 
and so on. In establishing such a change two points have to be 

i proved—residence in the place where it is sought to fix the new 

Att.-Gen.v. _ domicile, and intention to remain permanently there (factum et 


Dunn, 6 M.& W. : ; . F 
dll. animus remanendt). The fact of change of residence is easily proved, 


as it is sufficient to show that a person has settled in his new home, 
no matter for how short a space of time. Intention to change 
domicile, however, is much more difficult of proof, and the burden 


l Aikman, 1861, of proof lies upon the party maintaining a change of domicile. Each 
if 3 Maeq,. 854 ; : . : . A 
HWinane (1904) Case falls to be determined by its own special circumstances. It has 
O, 20/. 
| Udny and been said that in or vequi ici i 
Dee aap. HCP iat in order to acquire a domicile of choice a person 


Wi! De Bonneval, . nm il = é nifais = 7 
| ea ee: must intend quatenus in rlo exuere patriam, but it is doubtful if this 


| Seems means more than that circumstances must show that he intended to 
| Hactly igos, give up his domicile of origin, or would have had that intention had 
{i} eee 1 is64, the matter been brought definitely before his mind. If the motive 
| i Steal IS in altering residence be of a temporary character, as in the case of a 
i Huntly, 1905, student pucn ie a university or an invalid going to a health 

| Uony, Bol tis resort, there ae a presumption against change of domicile. A 

I Sn Te person acceptmg an office in a foreign country for a term of years 
HH 28 L.J. Exch. 22. does not thereby change his domicile, nor does a man who leaves the 
Udny, sup. country under compulsion, ¢.g., to escape the demands of his creditors. 


Hh Where one goes to live abroad for the sake of his health, with no 
Hoskins, 1856, intention of returning, he changes his domicile, but if, suffering 


i 8 DeG. M.&G 2 
13. under a mortal complaint, he goes to die abroad, he does not change 

| Johnston, 1843, his domicile. Alteration in domicile ma 
Hi 10 Cl. & F. 42; y take place though the 


< s 2 3 © (on 7 o 1 © - . . 
il Moorhouse, 1863, eit pie tans eee of returning at some indefinite 
M 1837, aoe ; 

I oe uture period to his domicile of origin. A change of residence 


L les, 1862, if i . 
Lowndes, originally intended to be temporary may develop into such a per- 
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manent residence as to bring about a change of domicile. In such The Harmony, 
cases as the last, time, though per se insufficient, is, to use Lord pe 
Stowell’s words, the grand ingredient in constatuting domicile. 

4, Marriage—The Contract.—The constitution of marriage gives 
rise to two problems—(a) What law determines the capacity of 
parties to enter into a marriage? By the law of Scotland the lex loci Fraser, H. and 
contractis seems to be conclusive of capacity to marry, even though ee , [1900] 
wecourse may have been had to the place where the marriage is re [1902] 
celebrated in order to evade restrictions in the law of the domicile. 
(0) What law regulates the formalities to be observed in contracting Fraser, H. and 
marriage? Here, again, the rule is that a marriage must be executed Bee 1866, 
in accordance with the forms and ceremonies prescribed by the lex } Maculloch, 
loci contractis. If these are obeyed the marriage is valid all the 
world over; if they are not, it is invalid everywhere. Facilities, 
however, are afforded by the Foreign Marriage Act, 1892, to British 55-6 v. ¢ 23. 
subjects for the celebration of marriages abroad at the official house 
of a marriage officer (a British ambassador, governor, consul, &c.), or 
on board one of His Majesty’s ships on a foreign station. Where a 
union is incestuous or polygamous, or something essentially different Fenton, 1859, 


4 Macq. 497; 
from marriage according to our ideas of the state, itis not recognised Hyde, @ LR 
in this country, but is held as contra bonos mores, since each country Bethel, ae 
is its own judge on questions of morality. ley, 15 P.D. 76. 


5. The Married State.—The lex domicilii determines what are 
the patrimonial rights of the spouses in moveable property ; the 
liability of a husband for his wife’s debts; the power of either to 
revoke donations made during marriage; the right to aliment; the 
existence of a jus relicte or a jus relict. But a change of domicile 
stante matrimonio does not alter rights set up by marriage-contract, 5 De! Nicols, [1900] 
express or implied, at all events to the detriment of the wife. It 
may be a question whether by such a change of domicile she may 
not acquire a right which she had not previously. And though, as 
will be seen in the case of minors, the lea domicili is applied in 
determining the question of capacity to act in general, the capacity of 
married women to grant valid personal obligations falls without the 
scope of this law. For, while the incapacity of a Scots married 
woman to grant such personal obligations is perfect, yet, if she con- ey , Hand 
tract abroad, the validity and effect of her act falls to be decided ' 
by the lex loci contractis. And similarly, if a foreign married woman 
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contracts in this country, Scots law decides to what extent she is 
thereby bound. Rights to heritable property —eg., terce and 
courtesy—are determined by the lea loci rei site. The control of a 
husband over the person of his wife, and the mode in which it may 
be legally exercised, and also his obligation to aliment her, depend 
on the law of the place where the spouses happen to be at the time, 
in other words, the lex fori. 

6. Divorce.—In actions of divorce, and generally in all actions: 
mainly affecting status, only the courts of the country where the 
parties are domiciled have jurisdiction. It may now be said to be 
settled that there can be no matrimonial domicile—the family home 
—as distinguished from the domicile which has been described 
above; for, in arguing an important case, the supposed distinction 
was given up with the full approval of the House of Lords ; and the: 
point has been determined in the Judicial Committee of the Privy 
Council on grounds of universal application. Personal citation 
in the locus delicti does not suffice to found jurisdiction. But, if the 
wife of a Scotsman be deserted by her husband who has gone 
abroad, Scots courts sustain their jurisdiction at the instance of the 
deserted spouse, though the husband has settled down abroad animo 
remanendi. The grounds on which a divorce is granted are those 
held in Scotland as sufficient to entitle parties to a dissolution of the 
marriage tie, 2.¢., adultery or desertion. And our courts, and those 
of other civilised countries (¢.g., of England), will recognise as valid 
the decision of a competent foreign Christian tribunal dissolving the 
marriage between a domiciled native in the country where such 
tribunal had jurisdiction and a woman belonging to another country, 
if the decree of divorce is not impeached by reason of collusion or 
fraud, whether the ground of divorce be or be not such as these 
courts must themselves have held sufficient. It is still a question 
whether a bond fide change of domicile stante matrimonio would affect: 
this question of jurisdiction. Jurisdiction has in one case been 
upheld where the husband had acquired a Scottish domicile avowedly 
for the purpose of obtaining divorce upon a ground which was not 
available by the law of his former domicile. 

7. Legitimation.—As regards the legitimation of children per 
subsequens matrimonium the important point to be looked to is the 
domicile of the father; as, if the law of his domicile recognises this. | 
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doctrine, children born before marriage will receive the status of 
legitimate children. No stain of indelible bastardy attaches to a 
child by reason of its being born in a country where the subsequent 
marriage of its parents has not the effect of legitimating offspring 
born before their union; nor is the question affected by the law Rose, 1830, 
prevalent at the place where the marriage is celebrated. Where ees 
the domicile of the father at the birth of the child is different from 
his domicile at the date of marriage the latter domicile would mun, sup. 
probably be keld in Scotland to be decisive, but in England the 
law apparently is that the domicile of the father at both the crucial 
periods must be in a country where the doctrine of legitimation per Grove, 1888, 
subsequens matrimonium is recognised. By English law the child of Goodman, 1s81, 
Scots parents, though recognised as legitimated in other respects by Andros, 1885 1883, 
their subsequent marriage, cannot succeed ab intestato to heritable 
estate in England, because to it the lex loci rei site applies and Birtwhistle, 
recognises as entitled to the real property of an intestate only those 940. ~~ 
children who have been born in lawful wedlock actually and in fact, 
and not according to the fiction of Scots law. This rule only applies in 
intestacy. Under a bequest of real property in England to the children 
of a man, a child legitimated by the law of his father’s domicile is Grey, (1892) 
entitled to take along with his brothers and sisters born legitimate. 

8. Nonage ; Guardianship.— Whether a person is to be considered Cooper, 1888, 
a minor or not, and what privileges he shall therefore possess, are 
questions which fall to be determined by the lex domicilii. But 
the paramount law of the site would determine the validity of a 
contract entered into with a minor regarding heritage. And in 
most, if not all, other cases of contract, the law of the place where 
it was made or was to be fulfilled would prevail. The appointment 
(as a rule) and the powers and duties of guardians fall also to be Sot, [19021 
determined by the law of the domicile of the ward. Scots courts, on 
grounds of expediency, refuse to appoint persons resident out of Fee ey ae 
their jurisdiction to be tutors or curators. They recognise foreign 609. 
guardians. Butin respect to heritage situated in Scotland belonging mia. 605. 
to a foreign incapaw they will, if desired, make a separate appoint- 1d. Macdonald, 
ment. In all cases the interests of the imcapaa are held to be the Chatard, , [1899] 
first consideration. In England, the courts appoint a guardian to an ee 1843, 
incapax who happens to be in that country at the time ; but in Scot- R Bee {oom 


See Stuart, 1861, 
land such an appointment would only be made ad interim in cases $ Re 
50 


Sawyer, 1875, 
Oo Reel le 


Bruces, 3 Pat. 
163. 

Hog, 3 Pat. 247. 
‘Trotter, 3 W. & 


. 407. 
Trevelyan, 18738, 
11 M. 516. 


Smith, 1891, 

18 R. 1036. 
Robertson, 

16 Feb. 1816, F.C. 
ae 

18 Feb. 1817 

Orr Ewing, 1885 5 
SRE Is: > 
Dinw oodie’ s 
Exrs., 1895, 

23 R. 234. 


Barretto, [1900] 
2 Ch. 339. 
Purvis’ Trs., 
1861, 23 D. at p. 
831; 24-5 V. 

ce. 114, ss. 1, 3. 


Groos, [1904] 
P, 269. 


Sawrey Cookson, 

1905, 8 F. 157. 

Mitchell & 

Baxter, 1875, 

3 R. 208 ; 

Fitzgerald, 

{1904] 1 Ch. 573. 

Griffiths, 1905, 

7 ¥. 470. 

Birtwhistle, 1840, 

7 Cl.& F. 940. 

Fenton, 1859, 

3 Macq. 497. 

31-2 V. c. 101, 

s. 205 Connell’s 

Trs., 1872, 10 M. 
627; sup. 3, 2, 19. 
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of urgency. The Scots Courts will appoint a guardian to a foreign 
incapax: who has moveable property in Scotland if there is no one to 
look after his affairs, but they will recall such an appointment on the 
appointment of a guardian by the court of his domicile, and they 
will afford facilities to the guardian so appointed in order to enable 
him to perform his duties within their jurisdiction. 

9, Succession.—The law of the domicile of the deceased regulates, 
as a rule, the succession to moveable estate ; determining the order 
of succession and such questions as whether he has died testate or 
intestate, whether a testamentary writing left by him is operative, 
how his will is to be construed, who is entitled to the office of 
executor, and whether collation inter heredes is to take place. But, 
while the lea domicilii thus regulates the succession to the personal 
estate of a person deceased, there is no reason why the estate, 
vested according to that law in the successors, should in all cases, 
and wherever situate, be managed subject to the jurisdiction of the 
courts of the country of the domicile, nor why the beneficiaries 
should be restricted in,enforcing their rights to these tribunals. At 
common, law a will is sufficiently executed if made in accordance 
with predetermined requirements (¢.g., where a power to test is given, 
and special formalities are required by the instrument which gives 
the power), or those of the lex loci actés or of the lex domicilii. The 
Wills Act, 1861, also renders valid, as regards personal estate, the 
will of a British subject, whether domiciled in Great Britain or not, 
made out of Great Britain, if it be made according to the forms of 
the testator’s domicile of origin ; and a change of domicile does not 
effect the revocation of a will validly executed. But while a will is 
thus formally valid, the general rule is that its interpretation is to 
be governed by the law of the testator’s domicile. This rule, how- 
ever, will give way before the evident intention of the testator that 
it should be governed by another law. The les loci rei site rules in 
heritable succession, and decides whether heritable estate has been 
validly conveyed by a foreign will. But by the Titles to Land Con- 
solidation Act, 1868, as interpreted, a mortis causd disposition of 
heritage is good if it complies with the requirements as to the 
form oe testamentary deeds prescribed by the law of the place of 
execution. The question whether any subject is to be held as 
heritable or moveable depends on the lea loci rei site. 
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10. Contracts ; their Form.—The general rule with respect to Monteith, 1889, 
the validity of contracts entered into abroad is that, if executed in ee 


7 
accordance with the forms prescribed by the law of the locus 1899, OF 6 
freke, 1873, 
contractis they are recognised and enforced in Scotland though 1 Eq. a 
epin, 


they do not comply with the forms of Scots law. Conversely a 4 Ch. 24 


contract, though made in conformity with the lex fori, is bad if oe 

the requirements of the lex loci contractis are not obeyed. But, Tasior, 184, 

where the country of the Court is likewise the place of fultilment 

of the contract (locus solutionis), the forms of the place either of Valery, 1876, 

execution or fulfilment may be followed; and in a conveyance or Adams, 1883, 

lease of heritage the lex loci rei site must be observed. ers 
11. Operation of Contracts.—The effects of a contract, i.z., bid. Missouri 

its true construction, incidents, and validity, are ruled by the law Pam 

which the parties intended or are presumed to have intended to 

govern their rights. In determining whether the lea loci contractis, 

the lex loci solutionis, or in the case of maritime contracts the law of 

the ship’s flag, is to govern any particular contract, the courts look 

to the special circumstances of each case, having regard at the same 

time to general custom and the understanding of mercantile men. 

The locus contractis is important, as it affords prima facie evidence of Tei. Mera 

the law to which the parties are held to have submitted, and in the 

absence of evidence indicating a contrary intention this law rules the 

contract. Such contrary intention is not shown where the contract 

is to be partially completed in another country ; but, if it is to be 

wholly performed in some place different from the locus contractis, 

effect will, as a rule, have to be given to the lex loci solutionis. The Valery, sup. 


Hamlyn, 1894, 


contract may show that it was the intention of the parties that one 21 po 


part of it should be governed by one law and another part by another Breweries Be 
73. 


1 7 ‘ 1 Ch. 2 

law. The same law which governs the substance of a contract deter- Robertoon, 1906, 
8 F. 815 

mines the question of its legality or illegality ; but an agreement joe pur i 


Council, 1909, 
will not be enforced which is contrary to morality ; is expressly for- gi 7, 53. 


bidden by a positive law; or is against the public policy of the 

country of the forum. In an ordinary contract of sale the law of 

the place where the articles sold are to be handed over by the Ae Bh oe 
vendor or put out of his control (except for stoppage), determines 25 R. HLL. 70. 
what the respective rights of purchaser and seller are ; what is neces- 


sary to pass the property ; and the remedies competent to the vendor 
before complete delivery, ¢9., stoppage in transitu, retention for a 


|) Lloyd, sup. ; 
| Gaetano, 
|) ADS BYE 
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general balance, &¢. The power of a shipmaster to contract is 
regulated by the law of the home of the ship, 4.¢., by the law of the 
flag, which is substantially the law of the domicile of the owners of 
the ship, not the law of the country in which the ship is registered, 
or whose flag she carries. In one Scottish case several of the judges 
were of opinion that the operation of this law was to be confined to 
such questions as the power of the master to borrow on bond or to 
hypothecate ; but in England, at least, there seems to be authority 
for extending it in the absence of indication of contrary intention 
to the contract of affreightment generally. A corporation has its 
domicile at its place of business, z.e., at the place where the real 
business of the corporation is carried on. The fact that a company 
has its registered office at a particular place is not conclusive evidence 
of the domicile of the company, though it may be an important item 
of evidence. But, as in the case of an individual, a corporation may 
have several subordinate offices fixing jurisdiction and determining the 
local law to be applied. In contracts of life assurance, even though 
entered into through an agent, the law of the country where the: 
policies are issued rules. But, where an agent has power to bind his 
company by entering into policies without referring to the head 
office, the contracts are determined by the law of the place where the 
agency is established. The law as to bills and notes is statutory. 
The assignment of a right, ¢.g., of credit under a policy of insurance, 
is a new contract distinct in its nature from the original contract. 
under the policy ; and it falls like any other contract to be deter- 
mined by the lea loci contractis, subject to the above limitations on 
the application of this law to contracts generally. 

12, Bankruptcy.—In accordance with the brocard mobilia sequ- 
untur personam, questions in bankruptcy proceedings, so far as. 
moveable estate is concerned, ¢.g., the vesting of the estate in the 
trustee, the ranking and preference of creditors, and the effect of a 
discharge of the bankrupt, fall under the lex domicilii. 


And, except, 
that rights to heritable property are governed exclusively by the: 
lex loci rei site, the country of the domicile may be regarded in the 
full sense of the term as the seat of the bankruptcy. It has been. 
already seen, however, that the word “domicile” in this relation has 
been very amply construed ; and where a person carries on business 
in one country, though his domicile for purposes of succession is in, 
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another, the Courts of the country where he carries on business have 
jurisdiction to sequestrate his estate, and the bankruptcy proceedings 

will be regulated by the law of that country. It has been held that 

forty days’ residence in Scotland by the bankrupt is sufficient to give Joel, 1859, 

the Scottish Courts jurisdiction to award sequestration, though the Hanley A 
whole trade interests of the bankrupt are in England. The mercan- 

tile sequestration of a bankrupt in a foreign country renders a subse- 

quent award of sequestration in Scotland incompetent, even though Goetze, 1874, 
there are funds belonging to him in Scotland, but an award of Ca 
sequestration in one country will not cut down a preference obtained 

in another country prior to the sequestration. 

13. Crime ; Wrong.—-In criminal law questions as to the juris- Hume, i. 40 
diction of the Court, the law regulating the criminal quality of an Macon 
act and the punishment to be inflicted, are determined by the lez loci ody ones zs! 
delictt. Hence, Scottish Courts, as has already been seen, exercise sup. 4, 4, 46. 
jurisdiction over natives and foreigners alike in respect of all crimes 
committed in Scotland, or within three miles of the coast line, while 
outside these limits the exceptional cases in which jurisdiction is 
asserted are noted above, and need not be here further referred to. Zoid. 

A wrong is actionable in this country if it be actionable both here carr, (1902) A.C 
176; *Machado, 


and in the country where it was committed, and, even if the wrong [1897] 2 Q.B. 23) 
8 ondrick, 1897, 


it is not 25 R. 82. 
is not actionable in the country where it is committed, if oe ee 


justifiable there and if it is actionable here, an action will he. A oe Halle 


wrong may be committed in a country by a person who has never Ross, Bee 
Conve. y, 1905, 
F. 117. 


MLarty, 1881, 
ment of a patent, and the courts of that country have jurisdiction ¢'y"%435. 


actually been present in it, ¢.g., by issuing trade circulars in infringe- 5 


to prevent the perpetration of the wrong. Further, the Court has Wayeood, 1865, 
jurisdiction to interdict one foreign company from infringing the oa 
patent of another foreign company in Scotland. For an act done 

on the high seas the wrong-doer is not liable beyond the law of his 

domicile or of the flag. 

14. Procedure and Remedy.—Rules of procedure, the admissi- Don, 1881, 
bility of prescriptions and limitations, and questions as to the eon 
competency of proof, fall to be determined by the lex for; but the 
form of proof is to be distinguished from proof of what constitutes Dale, 1829, 

a right, which is regulated by the lex loci conéractiis; and a dis- 

tinction must be drawn between a prescription which affects the 

existence of a right and a limitation which merely affects the mode oe 
Alexander, 184 


in which the existence of a right may be proved. hese 
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15. Proof of Foreign Law.—The determination of the foreign 
| 99.3v..63. law to be applied in any case is regarded as a pure question of fact 
to be settled on evidence. English law is foreign law in Scotland, 
and must be proved as a fact in the Scottish Courts. But the courts 
in any part of His Majesty’s dominions may now have an opinion on 


Eddington, 1895, law from the courts of any other part by remitting to them a case 

stated. The House of Lords, sitting as an Appellate Court, is 

i! “seized of knowledge” of the laws of all parts of the United 

i oe Kingdom, and will disregard any evidence of English law which 
has been led in the Scottish Courts. 


TIT. IVB.—OF LOCAL ADMINISTRATION 


HH 1, Introduction.—it would be out of place to attempt in this 
treatise a sketch of the national administration as it affects Scot- 
land. It seems, however, to be proper to notice very briefly those 
institutions which are distinctly Scottish, though some or all of 
them may be devised for the purpose of attaining ends which are 
common to the whole realm. Those purposes or services are to be 
considered local which benefit preponderantly a given area rather 
i than the whole country. These may be distinguished by two 
| features: (a) They are paid for out of local rates as distinct from 
hy national taxes, and () they are administered by a local authority 
\ elected by the ratepayers of the given area, as distinct from the 
Ki central authority of the national government. But just as the 
/ interest of a particular community can never be quite severed from 
1! that of the State, so local rates are usually supplemented out of 
national funds, and local authorities are subject more or less to 
central control. 


The law of local administration, which is almost wholly statu- 
Hi tory, has been of rapid and promiscuous growth, devoid of system 
or plan. In some cases a new local authority has been created to 
exercise certain functions; in others new functions have been 
Wie entrusted to existing authorities. A tendency may be discerned 
Hh to increase the unit of area of local government, due to improved 


communications and the growing cost of administration. For poor 
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relief and education, two very important functions which were once 
the care of the church, the typical area remains the parish ; for 
others, such as the maintenance of order, public health, and roads, 
the administrative area is either the burgh or the county ; while 
for certain purposes the smaller or younger burghs are included in 
the county, or the larger counties are divided into districts. 

In an outline of Scottish local government it would be possible 
either to set out the main functions, describing with each the local 
authority or organ for its exercise, or to take first the organs and 
then describe their functions. The former might appear the more 
logical course, the latter is on the whole the simpler. 

There are in Scotland four main organs of local administration, 
namely, town councils, county councils, parish councils, and school 
boards. 


Town COUNCILS 


2. History.—Earlier forms of administration in the different 
sorts of burghs have been already glanced at. There are rather Sw. 1, 4,12. 
more than 200 burghs in Scotland, varying in population from a 
few hundreds upward. Historically these are either burghs royal, 
burghs of regality or barony, parliamentary burghs, or “police 
burghs” erected under the series of general Burgh Police Acts 
beginning in 1850. These distinctions of origin have led to some 13-4V. c. 33. 
complication in the law. For practical purposes two classes only 
need now be distinguished, namely royal burghs (including parlia- 
mentary burghs), and police burghs, whereof the former still retain 
certain privileges in administration. 

3. Area.—The boundaries of burghs (fixed originally, in the case 
of the older burghs, by charter) have, in recent times, been ascer- 
tained or extended by the Sheriff under general Police Acts, or 55-6 V. €. 55, 
directly by Parliament by local Act. The Secretary for Scotland 36-7 V. ©. 25, 
also enjoys powers for the alteration of boundaries which (as regards 
burghs) are not in common use. The municipal, parliamentary, and Lower Ward 


omunittee, 
police boundaries do not always coincide ; the last named are those 4 F. HL. 35. 


of administrative importance. There is no provision for the extinc- 


tion of a burgh once formed. Leading statute, 
Town Councils 


4. Constitution.—The municipal electorate includes all persons 42¢"}99¢, 
49; 


63-4 V.c 
entitled in respect of premises within the municipal burgh boundaries 3 aw. Vil.¢.34; 
7 Edw. VIL. c. 48. 


Leading 
Statutes, _ 
Burgh Police 


Acts, 1892-1903. 


20-1 V.c. 72. 
B.P.A. 1892, 
Part IIT. 


B.P.A. 1892, 
ss. 99-106. 
39-40 V. c. 49. 


B.P.A. 1892, 
ss. 107-127. 


60-1 V. ¢. 38. 


. ol. 


<< 


Cc. 
Cc. 


32. 
B.P.A. 1892, 1903. 
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to vote in a parliamentary election, with the addition of women, 
peers, and certain officials who, but for their sex, rank, or office, 
would have the parliamentary vote. Residence more than seven 
miles from the burgh does not affect the municipal as it does the 
Non-payment of rates, or exemption 
Any municipal 


parliamentary franchise. 
therefrom on the ground of poverty, disqualifies. 
elector may be elected a town councillor who is not bankrupt nor 
in receipt of profit from the council. One-third of the councillors 
retire annually ; the election is on the first Tuesday of November. 
The provost and the other magistrates are chosen by the councillors 
from among their own number; a woman may be a provost but 
not a magistrate. The principal (salaried) officers of the council are 
the town clerk, collector, treasurer, burgh surveyor, and medical 
officer. 

5. Functions.—In Scottish burgh law the word “ police” is used 
in a very wide sense, embracing practically all the topics of the 
Burgh Police Acts. 

(1.) Police Force.—Burghs of more than 20,000 people, and some 
smaller burghs, have their own force, the town council appointing 
the chief constable and fixing the number of men, who are appointed 
and controlled by the chief constable ; other burghs are policed by 
the county. On the certificate of a Government inspector the 
Treasury contributes to the expense of the force. 

(2.) Lighting. —The council is bound suitably to light public 
streets and places in the burgh, either by contract or by purchas- 
ing or establishing, and thereafter maintaining works for that 
purpose. 

(3.) Cleansing.—The public streets and footways of the burgh 
are cleansed by the council, whose duty includes the removal and 
disposal of all refuse, and, as regards the cleansing of houses and 
other premises, various statutes confer important powers. 

(4.) Streets.—Some old highways have become burgh streets by 
being built upon, but most streets have first been laid out as private 
streets as land was feued for building, and have afterwards been taken 
over by the sulnels as pablic streets. In some of the smaller burghs 
oe streets are Ease: by the county authorities. Subject to 
this eke town SOU has the sole charge and control of all the 
public streets in the burgh (including the footways). For this 
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purpose such streets are vested in the council and maintained by 
it, private streets and all footways being first put in good order 
by the abutting owners. The council has wide powers in regard 53-4 V. c. 70. 

: nev te : - . , B.P.A. 1892, 1903, 
to the laying out of new, and the widening and improving of exist- 9 Edw. VII’c. 44 
ing, streets. Expenditure (so far as not recovered from individual 
owners) falls normally on an unlimited assessment payable equally B.P.a. 1903, s.22. 
by the owners and occupiers of the burgh. 

(5.) Buildings.—New dwelling-houses are limited in height in BPA. 1892, 
proportion to the width of the street in front and the open space es 61-62 ue 
behind ; minimum heights are also prescribed for “habitable rooms,” B.P.A. 1892, 
and the lighting and ventilation of dwelling-houses are by many ie 
provisions secured. Other classes of buildings, eg., ‘public build- Bp.a. 1903, 

: ” s. 104 (2) (U). 
ings,” such as churches, theatres, schools, and large hotels, are 
specially regulated for the public comfort and safety. The pro- p.p.a. 1892, 


oe : — Sched. IV., 1903 
visions of the statutes themselves are amplified by building rules s.93.°0 7” 


: : 9 Edw. VIL. ¢. 44. 
and bye-laws which may vary in different towns. Some account s. 44. 
has already been given of the Dean of Guild Court, with which sup.1, 4,12. 
(where such a court exists) jurisdiction resides in matters of buildings ; 
in other burghs this jurisdiction is exercised by the town council. pp.a. 1903, 
: * s. 42. 
Subject to safeguards, the Dean of Guild Court or the council may 3 p.4. 1903, 
: ¢ 3 ; oo : s. 39. 
modify or relax in special cases the provisions of the Burgh Police 
Acts as to streets and buildings, from which Crown property and pp.a. 1892, 
: : s. 517; 1903, 
(to a less extent) the property of railway companies are exempted. ss. 98 (9), 100. 
(6.) Sewerage and Drainage.—The Town Council is bound to pro- B.p.a. 1892, 


vide for the drainage of the burgh. The public or common sewers amended, ss 
are vested in and maintained by the council; owners of property Bol V6 3, 
are responsible for the drains connecting private premises with the | Edw. Vile. 24. 
common sewers. 

(7.) Water Supply.—For this also the council is responsible, and B.P.a. 1892, 


5 ss. 257-269. 
the supply is in practice a municipal undertaking, water companies 60-1 V. c. 38, 


being now unknown in Scotland. The powers contained in the 1 ay. VTE 24, 
general Acts (themselves very wide) may be supplemented by ss *, 46. 
Departmental Provisional Orders or by local Act. The large cities 

and towns are supplied under local Acts. By the practice of 
Parliament, where water is brought from a distance, compensation 

is now given, not in money but in water, to those deprived of their 


natural supply, and the population of the natural watershed has 


a prior claim. 


60-1 V. c. 38. 

7 Edw. VIL. 

cc. 30, 32. 

8 Edw. VIL. c. 62, 
ss. 14, 15. 


1 Edw. VIl. c. 24. 
Montgomery & 
Co., 1908, S.C. 
HL. 6. 


See Statutes for 
these years. 


50-1 V. c. 52. 


B.P.A. 1892, 
Part V. 
i Edw. VII. c. 24. 


B.P.A. 1903, 
ss. 46, 47. 
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(8.) Public Health—Town councils, being within their burghs 
the local authorities under the Public Health Acts, enjoy the 
powers of these statutes as well as those of the Burgh Police Acts. 
The principal subsisting statute is the Public Health (Scotland) Act, 
1897, dealing with general nuisances, offensive trades, cleansing, 
unsound food, infectious diseases, hospitals, common lodging-houses, 
sewers, drains, water-supply, and the like. Particularly as regards 
sewerage and water-supply the two sets of statutes overlap, 
but are to a great extent reconciled by the Burgh Sewerage, &c., 
Act, 1901. 

(9.) Cognate Purposes.—It is not possible to do more than refer by 
name to the principal statutes which aim, in common with the fore- 
going Acts, at the amelioration of the sanitary condition of the 
people. These are the Rivers Pollution Prevention Acts, 1876 and 
1893; the Smoke Nuisance Acts, 1857, 1861, and 1865; the Alkah 
Act, 1906; the Public Parks Act, 1878; the Public Libraries Acts, 
1887, 1894, and 1899; parts of the Factory and Workshop Acts, 
1901 and 1907; the Shops Regulation Acts, 1892 to 1904; the 
infectious Disease (Notification) Act, 1889; the Sale of Food and 
Drugs Acts, 1875 to 1907; the Diseases of Animals Acts, 1894 to 
1903; the Housing of the Working Classes Acts, 1890 to 1909; 
and the Housing, Town Planning, &c., Act, 1909. In reading some 
of these Acts it is well to remember that the local health authority in 
counties is now the district committee of the County Council; and 
that the Secretary of State is superseded by the Secretary for 
Scotland. 

6. Burgh Finance.—Four assessments are authorised by the 
Burgh Police Acts, namely, the burgh general assessment (limited 
to 2s. in the £), the general improvement rate (up to 3d. in the £), 
the sewer assessment and the water assessment (together limited 
to 4s. in the £). The burgh general assessment is payable by 
occupiers only, the others by owners and occupiers equally. Assess- 
ments under other Acts (of which the most important are perhaps 
the Public Health, the Roads and Bridges, and the Public Parks 
Acts) have the divided incidence. The public libraries rate (up to 
Id. in the £) falls upon occupiers only. Since 1903 nearly all the 
provisions of the Burgh Police Acts as to the imposition, remission, 
and recovery of assessments apply uniformly to all rates leviable by 
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town councils under any general statute. So also do the provisions 

as to borrowing, which require preliminary estimates and notice. 

Under most of the Scottish municipal statutes (including the Burgh B.P.A. 189, 

Police and Public Health Acts) all loans must be repaid within 10, os. 49. 
thirty or thirty-three years, but a few general and many local Acts s*. 139-148,” 

allow a longer redemption period, particularly for loans for the 
purchase of land, for housing, and for water supply. The keeping 
of the accounts and their independent audit are regulated by the c.°3"%3 (6). 
Town Councils Acts. sola 


3 Edw. VII. c. 34, 
s. 8. 


County COUNCILS 

7. History.—It is unnecessary to trace the history of the division 
of Scotland into shires or counties, and of the administration thereof. 
Most of the existing Scottish counties are named in a proclamation 
of Edward I. of England, dated 1305, and the present arrangement 
of counties was settled before 1649. For a century and a half 
before 1889, when county councils were instituted, the leading 
authority consisted of the Commissioners of Supply—a body origin- 
ally constituted for levying the land-tax. The commissioners were 
for a long period specially named by Statute. Since 1854 they sit 
by a property or ea officio qualification only. Their only duty now 
—except in keeping the commission alive and appointing Income 
Tax Commissioners—is to concur with the County Council in 
appointing a Standing Joint Committee, hereafter mentioned. 

8. Area.—County boundaries (for other than parliamentary ape 
purposes) were re-adjusted by a temporary special commission °7-8 V.c.58,s.46. 
appointed in 1889, and the Secretary for Scotland has a continuing 
power in this behalf. The area for local government purposes con- 
sists normally of the geographical county, excluding the royal and 
parliamentary burghs therein, but for certain purposes the smaller 
burghs even of these classes form part of the county, while for 
others the police burghs, or some of them, are autonomous. 

9. Constitution.—The county electorate consists of the parlia- 52-3 V. c. 50. 
mentary electors for the area, with the addition of women and 
peers duly qualified. Non-payment of certain rates or exemption 
therefrom disqualifies. Any elector, being neither bankrupt: nor 7 Edw. VII. ¢. 33. 
in receipt of profit from the council, may be elected a councillor. 

The county (including police burghs) is divided into electoral dis- 


Act of 1889, s. 75. 
Act of 1889, s. 76. 


57-8 V.. 58,8. 34. 


Ss. 11, 16. 


57-8 V.c. 57. 
59-60 V.c. 15. 

3 Edw. VIL. c. 43. 
40-1 V. c. 68. 
60-1 V. c. 38. 


57-8 V. c. 58. 
8 Edw. VIL. ec. 62. 


20-1 V. c. 72. 
Sup. 1,4, 10. 
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tricts; there is an election in December every third year, all the 
councillors going out of office together. The convener of the county 
(who is chairman) is chosen annually by the council. There are 
no elected magistrates. The principal (salaried) officers are the 
county clerk, treasurer, collector, assessor, medical officer, and 
sanitary inspector. There are three statutory general meetings 
each year, in May, October, and December, but much of the 
administration is done by committees, though the power of raising 
money by rate or loan cannot be delegated. The Standing Joint 
Committee (consisting of an equal number of county councillors 
and Commissioners of Supply, with the addition of the Sheriff) 
manages the county police force and controls capital expenditure 
and borrowing. The district committees are entrusted with the 
management of roads and the care of the public health ; they consist 
of the county councillors for the district and parish representatives. 
In the smallest counties, which are not divided into districts, 
the county council, with parish representatives, performs these 
duties. Special provision is made, as regards both the council and 
the district committees, for the addition or subtraction of certain 
burgh representatives for police, roads, or public health business, 
according as the various burghs form part of the county for the pur- 
pose, or are independent (as all burghs are for public health adminis- 
tration). The Finance Committee has considerable control over the 
county fund. Joint Committees may be formed between county 
or town or parish councils or district committees, for the joint 
management of bridges, hospitals, water supplies, or other properties 
affecting more than one area. 

10. Functions.—Under the Act of 1889 the County Council 
absorbed not only the functions of the Commissioners of Supply 
(except the remnant above-mentioned), but also those of the road 
trustees and the local authorities under the Contagious Diseases 
(Animals) Acts, the Destructive Insects Acts, and the Public Health 
Acts; also the administrative—not the judicial—powers of the 
justices of the peace. Additional powers have heen conferred upon 
the council by the Local Government Acts of 1894 and 1908 and 
by other Statutes. 

(1.) Police Force.—In the county (including such burghs as do: 
not police themselves) the Standing Joint Committee exercise 
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powers similar to those of the town councils of other burghs. The 
County Council provides the funds, with Treasury assistance. 

(2.) Roads and Bridges.—The leading statute is the Roads and 412 V. ¢. 51, 

Bridges Act, 1878. Under this Act, as amended by the Act of 26, 2 44, 73, LI os 
1889, the County Council appoint a county road board, the local 
management and maintenance being vested in the district com- 
mittees. County roads present problems different from those of 11 Geo. IIL. ¢. 53. 
burgh streets. The minimum statutory width is twenty feet of S.C 366. 2 
clear, passable road, and this is obligatory, not permissive. Danger- Sched. (0) 
ous places must be fenced. The provision of suitable road material 
and other details are controlled by statutory rules incorporated from 
the General Turnpike Act, 1831. Traffic is regulated largely by 
bye-laws of the local authority, motor traffic by special enactment 3 raw. vite. 36. 
and statutory orders. Turnpikes and tolls being abolished, the 
cost of county roads (whether originally turnpike, statute-labour, 
or highland, or of recent construction) is now borne equally by the 
owners and occupiers in the district or the parish; the repayment 
of road debt incurred before 1889 still falls upon the owners only. 
For road construction and improvement aid may also be obtained 9 Edw. VIL.¢.47, 
from national funds. The extra expense caused by extraordinary 412 v.c.51,s.57. 
traffic may be thrown on the eae who put the traffic on the edi EarO? > 
road. 

(3.) Public Health.—The administration of the Public Health Act of 1889, s. 11. 
Acts outwith burghs was in 1889 transferred from the parochial 
boards to the County Councils, and in the divided counties is 
carried out by the district committees. Under these Acts special 60-1 V. ¢, 38, 


2, 131. 
districts also may be carved out of county areas for the purposes ua. ©..58,8. 


Edw. VI. c¢. 62 

of water supply, drainage, lighting, cleansing, or the provision of ss. 10, 14, 16. 
public baths and wash-houses, the cost in such cases falling upon 
a special rate levied in the special district. The public health 60-1 V. c. 38, 
general assessment has a limit of 1s. in the £, and is payable 
equally by the owners and occupiers of all lands and premises 
in the county or county district (including special districts 
if any). 

(4.) Cognate and Miscellaneous Purposes. —The County Council (or 
its district committees) exercise many other powers under a variety 
of statutes, including those above mentioned under the head of sup. p. 794. 


Town Councils. In highly developed industrial counties, such as 


7 Edw. VItL.c. 9. 


Act of 1889, 
Part IIL 


Act of 1889, s. 70. 
8 Edw. VIL. c. 62, 
8. 17, 


&-9 V. c. 83. 


57-8 V. c. 58. s. 3. 


52-3 V.c. 50. 
Part VI. 
57-8 V.c. 58, 8. 46. 


Act of 1894, 
Part IL. 
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Lanarkshire, county local government, indeed, now embraces 
almost all the functions of burgh administration. County associa- 
tions established for the organisation of the Territorial Force may 
include county councillors and town councillors of the cities and 
larger burghs. Sheriff Court Houses are provided partly out of a 
special assessment, partly out of national funds. 

11. County Finance.—The more important assessments have been 
already mentioned. The county general purposes rate meets any 
lawful county purpose not covered by a special rating statute. All 
receipts are carried to the county fund, and all payments made 
thereout. The sum of all the rates constitutes the county con- 
solidated rate. All county rates are imposed on the gross value 
in the Valuation Roll without deduction or classification. Loans 
must be repaid within thirty years. The auditors are appointed by 
the Secretary for Scotland, who has the power of surcharge. 


PaRisH COUNCILS 


12. History.—Prior to 1894 the local authority of the (civil) 
parish was the parochial board, a body partly eleeted, partly 
nominated, partly (in country parishes) composed of persons 
sitting in right of property, and it was controlled by the Board 
of Supervision. In 1894 the parochial board gave place to the 
parish council, and the Board of Supervision to the Local Govern- 
ment Board for Scotland. 

13, Area.—For local government purposes all Scotland may be 
said to be divided twice over, firstly into counties and burghs, 
secondly into parishes, the former division being in its origin 
civil and feudal, the latter ecclesiastical, but utilised in modern 
times for purposes now civil, such as poor relief. For that purpose 
the unit of area is every parish guoad civilia which separately 
administers such relief, whether it be purely rural, purely urban, 
or “mixed.” Parish boundaries (like those of counties) were re- 
adjusted by special commissioners in 1889, and are since alterable 
by the Secretary for Scotland. 

14, Constitution.—The leading statute is the Local Government 
Act, 1894. The Parish Council (of from 5 to 31 members) is elected 
every third year (being the same year as that for county council . 
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elections), and at the same times and places as the county and town 

council elections for that year, the electorate also being for all 

essential purposes the same. Receipt of poor relief, or exemption Macielian, 1911, 
from or failure to pay certain assessments, disqualifies. Women, x 
married or single, are eligible as councillors. The principal officers 

are the parish clerk, the inspector of poor, the poor law medical 

officer, and the collector. In parishes partly rural and partly 

urban a Landward Committee is appointed, consisting (normally) Act of 1894, 
of the parish councillors elected for the rural ward or wards. 

15. Functions.—The leading statute is the Poor Law Act, 1845. 8-9 V.c. 83. 

The main (and in rural parishes or wards practically the sole) duty 

of parish councils is the relief of the poor. 

(1.) History of Poor Relief—The history of the treatment of 

paupers during the sixteenth and seventeenth centuries has been 

shortly sketched by the author. Prior to that period arompts had sup. 1, 7, 40. 
been made to suppress vagrancy, and especially “sorning,” and to 424, cc. 25, 42; 
regulate mendicity. During that period and down to the middle ~~ 

of the nineteenth century the maintenance of paupers was provided 

for partly by the heritors and mainly by voluntary church collections, 

eked out in many parishes by the income of mortifications. This 

system broke down through the rise of large towns and the increase 
.of religious dissent. And the present system—not compulsorily 89. co 83, 117; 
imposed, but adopted in all but a vanishing minority of four parishes 49-20 V.¢.117; 


24-5 V. ce. 18, 31; 
—was introduced by the Poor Law Act, 1845. 25-6 V.¢. 1133 


(2.) Persons Entitled to Relief.—Relief in Scotland takes three anise, 
forms—outdoor relief (in the pauper’s home), indoor relief (in the 
poorhouse), and boarding out (of pauper children). 

It is conclusively settled that no one who is able-bodied is entitled 
to relief, though destitute and unable to get employment. The 
epithet applies to one who labours under no disability, bodily or 
mental, to work so as to earn his subsistence. A distinction is, 
no doubt, made between the permanent and the occasional poor, 
but the difference is only between those who permanently and 
those who temporarily are thus disabled. In the case of women Hay, 1856, 
the disability may arise, not so much from personal disqualifica- 
tion as from their being burdened with children and widowed 
or deserted. And a man, though able - bodied, may, machen Palmer, isn, 
pauperising himself, claim and receive relief in respect of a lunatic 


Sup. 3, 1, 4. 


ets 1885, 
12 BR. 


Act 1845, s. 80. 
25-6 V. c. 113. 
61-2 V. c. 21. 


Act 1845, s. 70; 
M‘Caig, 1887, 
14 R. 539. 


Cathcart P.C., 
1899, 2 F. 335. 


61-2 V.c. 21, s. 


Alston, 1903, 
5 F. 922. 


Lbid. ss. 3-5. 
Russell, 1881, 


R.4 46. 
ao 1887, 


15 R 
49-50 Vc.51, 8-5. 


Act 1845, s. 76; 
61-2 V.c. 21, s. 1, 
Falkirk P.C., 
1900, 2 F. 998; 
Cramond P. ole 
1903, 11 S.L.T. @ 
Kilmacolm 


1901, 4¥. 76. 
Beattie, 1879, 

6 R. 956; Greig, 
1888, 16 R. 18. 
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wife or child, the patient being then regarded as the pauper. In 
other cases the father alone—not those dependent on him—descends 
to that status. 

The relieving parish is entitled to recover sums paid by it from 
such persons, if any, as are liable to aliment the pauper. But it 
cannot retrieve from the pauper—who has come into money—any 
sums of aliment already disbursed for him. A husband or father 
who has deserted or neglected to maintain his wife or children, 
and the mother of an illegitimate child in similar default, may 
be prosecuted and punished by fine or imprisonment. And 
provision is made for removing a pauper back to England or 
Treland. 

(3.) Settlement.—Any one entitled to relief may obtain it at once 
by applying to the inspector of the parish in which he happens to 
be at the time; and he is assured of subsistence so long as he 
continues to be qualified. Consequently the question of his 
settlement—what parish is ulimately lable for his relief—is of 
moment, not to him, but only to the parishes with which he has 
had relations during his life. Notice having been given by the 
relieving parish to the other or others involved, they either agree ; 


2.or go to law; or, agreeing as to the facts, refer the case to the 


Local Government Buard. Appeal to that Board is competent to a 
pauper against an order of removal from one Scots parish to another, 
or from Scotland to England or Ireland. English or Irish born 
persons are not so removeable, if they have resided continuously 
in Scotland for five years without pauperism. A settlement is. 
obtained in any one of four ways. (1) By birth in a parish, how- 
ever casual may have been the mother’s presence therein at the 
date. If the birth took place in a combination poorhouse, it is 
feigned to have occurred in the parish of the mother’s settlement. 
The birth settlement, though it may be suspended, is indelible. 
(2) By residence. This settlement is acquired by residence for 
three—formerly five—years in a parish continuously without the 
applicant’s having recourse to begging, either by himself or his. 
family, and without having received or applied for parochial relief. 
This settlement is lost, if during any subsequent period of four 
years he shall not have resided there continuously for at least one. 
year and a day. Continuity of residence is not broken by occa- 
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sional absence without a design to abandon the parish. Sufficient Deas, 1884, 11 R 


residence may be established, though it be only constructive, as 1854, eas : 
where a parish contains the home of a sailor’s wife and children, to poe 

which he returns when not at sea. This settlement is not merely W. Calder P.O, 
suspended but wholly discharged by the following. (3) By a Kirkwood, 1871, 
woman's marriage. A wife takes by marriage her husband’s settle- MGrone a 


ment, and on his death retains it till she loses it by non-residence ey a 873: 
utnergien 


or re-marriage. A husband’s desertion is not regarded as equiva- i 1102, 


lent to his death. The parish which is chargeable for a lunatic eae ise 


our aE 3 - 10 M. 185; 
wife at the date of her being enclosed in an asylum remains Couper Aneaat 


chargeable though the settlement of the husband changes. (4) By ‘71 B-583. 


parentage. A child unforisfamiliated takes, if legitimate, the Adamson, 1853, 

: ues anee it acd. 3765 

settlement of its father; if illegitimate, that of its mother; and Coldwell 
av. 1205, 


this is retained during incapacity by a lunatic or idiot. Other 
children on reaching puberty, if their father be dead, lose his birth Mackay 
settlement and take their own; or retain his residential settlement 
till it is lost in the usual way. After forisfamiliation a residential Simpson, 1883, 


0 R, 928. 


settlement may be acquired, but not by piecing together residence ut Deusen 
before and after that date. 
(4.) Subsidiary Functions.—All Parish Councils have certain powers 


and duties in the administration of parish trusts (where these exist) 26-7 V. 0. I 
: . t(Kdw. Vile 
and under the Vaccination Acts. Elsewhere than in royal and parlia- 


mentary burghs the Parish Council also appoints and pays the regis- 17-8 V. ¢. 80. 
trar for the registration of births, deaths, and marriages, and else- 42 v.o-8. 
oie 57-8 V.c. 60, 

nt te Rien : is nee! 

where than in parliamentary burghs it has to do with burial grounds. eae 


; és ; ; «9] 20-1 Vc. 42. 
In purely rural parishes the Parish Council, and in the rural ee ms 


portion of “mixed” parishes the Landward Committee, further 3°). se 
exercise certain functions which in all burghs are performed by 
the Town Council Such are powers and duties under the Public : 
Libraries Acts, and also in regard to the acquisition of land for a 
buildings and for recreation purposes, the acquisition, protection, 
and maintenance of rights of way, the setting in motion of the 301V.c. 101 


55-6 V. c. 54. 


Public Health Act, the Allotments Act, the Small Holdings Act ee is 


; RR at “aphic 88-52, 53. 
and the Housing Acts, and the furtherance of postal and telegraphic Spee 
F c. 48, s. 49. 
facilities. = ‘a 
i i == nse of the special “rural” func- 57-8 V. c. 58, 
16. Parish Finance.—The expe : e a oe 
tions just indicated is borne by a special parish rate limited to 


6d. in the £1, and levied along with and as part of the poor rate. 
51 


59-60 V. ¢. 37. 


Cibson, 1851, 
1 Macq. 106; 
28-9 V.c. 62; 
32-3 V.c. 40. 


Act 1845, s. 52; 
Act 1894, s. 30. 


White, 1867, 
5 M. 869; 
Flockhart, 1869, 
8M. 176; 
Pencaitland, 
1893, 21 R. 214. 
Act 1845, s. 68; 
Jack, 1866, 4 M. 
H.L.1; Jack, 
1860, 23 D. 173, 
180; Beattie, 
1880, 7 R. 907. 


C. 26. 


43 Geo. III. ¢. 54. 


rs 


24-5 V. c. 107. 


Te eo 
ad<ias< 
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The poor rate now bears (in almost every parish) the main burden 
of poor relief. It is thrown to the extent of one-half on owners 
as a class, and as to the other half on occupiers as a class, of lands 
and heritages in each parish or combination. “Classification ” of 
the subjects, according to the nature of their occupation, with 
consequent differential rating of the occupier, once common, is now 
vare. The value is taken from the Valuation Roll, under deduction 
of the average cost of repairs and other expenses required to main- . 
tain the subjects, and of all rates and taxes. Occupants of premises 
valued at £4 a year or less are exempt—the owner being chargeable 
instead ; and exemptions are also admitted in regard to property 
which stands extra commercium, or belongs to the Crown, or is held 
for religious purposes, or by a society instituted for scientific or 
artistic purposes without a view to gain. The council takes over 
directly any property held by trustees wholly or mainly for the 
benefit of the parishioners or for any public purpose, not ecclesi- 
astical or educational, and indirectly (from the parochial board) 
any property mortified “for the use and benefit of the poor” from 
the ancient administrators thereof, if it appears that those who are 
paupers in the view of the law—or rather the rates on which they 
depend—were meant to be relieved. Aid is also obtained to some 
extent from national funds, and the payments of paupers’ relatives. 


ScHoou Boarps 

17. History.—It was a praiseworthy aspiration of the Scottish 
Reformers that there should be a school in each parish, and much 
had been done in the way of realising it, when in 1696 it became 
a statutory duty of the heritors. In 1803 the scanty pittance of 
parish schoolmasters was enlarged; and provision was made for 
superintendence — theretofore customary—by the parish minister 
and the presbytery, without altering the parish schoolmaster’s 
tenure, which was ad vitam aut culpam. This control was relaxed 
and in part transferred to the Universities and the Sheriff in 1861. 
Various minor changes were made by these two Acts and by an 
intermediate statute. But the whole system was remodelled by 
the Education Act of 1872 and its amendments. The leading Act . 
proposes as its object that the means of procuring sufficient educa- 
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tion for their children should be furnished and made available 52-3 v. c. 50, 


ae : : 88. 22, 85-8 ; 
to the whole people of Scotland, religious differences being evaded 54 V. 0. 22) 
by a conscience clause. 1 Edw. VIL c. 9, 


6 Edw. VIL. c. 10. 


18. Area.—Each royal and parliamentary burgh (with the addi- 8 aye a IL. ¢. 63. 
72, pre- 


tion of certain burghs scheduled to the Act of 1872) forms a unit able and 68. 
of area with a school board of its own. So does every parish (or *: 4% 10. 
landward portion of a parish) outside such burgh. The Scotch 41-2V.c.78,s.30. 
Education Department has powers of combination and readjustment. 2 
19. Constitution.—The leading statute is the Education Act, Act 1872, 
1872. Each school board consists of not less than five members, Sia. V VII ¢.63, 
the number being fixed by the Department, and any person (male 
or female), not being a teacher nor in receipt of profit from the 
board, may be a member. The whole go out of office triennially, 
in spring, in the years following the years of parish council elections. 
The electorate (formerly distinct) now consists of all parish council 
electors having a qualification within the school board district, and 
the vote is cumulative. 
The principal officer of the board is the teacher. Those 
teachers, who, having been schoolmasters of parish schools before 
1872, then fell under the sway of the school board, are protected 
against compulsory removal by a provision that they can only act 1872,s. 60. 
be deprived by the sheriff on the ground of immoral conduct or 
cruel or improper treatment of the scholars under their charge ; 
or by the school board with the concurrence of the Department 
after receiving a special report from .an inspector of schools. Ii, 
in the latter case, the objections taken to the teacher do not arise 
from his “fault,” he is entitled to a pension. His emoluments, Marshall, 1879, 


7 BR. 359. 


while he remains teacher, cannot be prejudiced by anything done Act 1872, 8. 555. 
in the working of the Acts. Burgh schoolmasters never held office = Mout 

) G e, 1895 

ad vitam aut culpam. Coe 8s 5, 


The school board appoints, pays, and dismisses, at its pleasure, 
schoolmasters who have not the foregoing privileged tenure. But 45-6 V.o.18,8.33 
inds, 1883, 


dismissal must be preceded by three weeks’ notice of the intention 108 eee 


; : — and 1884, 12 R. 141; 
being given to each member of the board and to the teacher, and Seen 
: Sats PGE “ dt veynlo int cul 
it must be agreed on by a majority of the full board, and further 2¥ 0 Ay 


delay, as well as limited compensation, may be enforced by the * 7! 


Department. Suspension from office is, however, competent at 


any time. 
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20. Function.—The school board is an ad hoc local authority, 

§ Edw. VIL. 63, concerned solely with education. It is the duty of every parent to 
Dios SCT. provide “efficient education” for his children between the ages of 
five and fourteen, and that of the board to provide the necessary 

means and accommodation, and to enforce the parent’s obligation by 

an attendance order, appealable to the Sheriff. In estimating the 
accommodation necessary, the board may take into account any 

available approved (“inspected”) schools in addition to its own 

412 V.¢.78,s.31. “public” schools. In providing the necessary premises it enjoys 
compulsory powers. Excuses for non-attendance are sickness or any 

other unavoidable cause, or the absence of any public or inspected 


1 Edw. Vic. 9, school within three miles of. the child’s home. Several statutes 
Bios C. ac, 


ss. 62, 68:78. prohibit or restrict the employment of children of school age. 
dw. VII. c. 45. . Pe ; ; 
8 Edw. V1. ¢. 63, There is now provision for compulsory continuation classes 


esto: 


between the ages of fourteen and seventeen, and (if the school 
board thinks fit) for free books and meals, medical inspection of 
1 Edw. Vil.c. 9, the children, and other modern developments. Formerly “ element- 


8 Edw. Vil.c.63, ary education in reading, writing, and arithmetic” alone was 


a obligatory; now the statute enjoins “efficient education,” i.¢., 
efficient according to the requirements of the Department. The 
normal concern of the school board is still primary education, but 

8 Edw, VI. c. 63 there is provision also for intermediate and secondary education, 

8 Edw. VIL.c.67, Which involve as a rule the organisation of wider areas. Industrial 

Part IV., and ° a. : 

g, 182, pe and JOE: schools are not subjects of local administration. 

ie 21. Finance.—The grants from national funds in aid of education 
(including the “fee grant” which made elementary education in 

Scotland free) bear a very material share of the cost, and by their 
distribution the Scotch Education Department retains a very com- 

plete control of the local administration. The remainder of the 

cost falls upon the school rate, a “half-and-half” assessment levied 

(normally) as, and along with, the poor rate, by the Parish Council 

8 Raw. VII. ¢.63, OM the board’s certificate of its requirements. There are the usual 


Shas. Be : 
provislons as to accounts and audit. 


Minor Locan AUTHORITIES 


22. In addition to the four main organs of Scottish local gov 
ment above described (and in addition, also, to many independent 


ern- . 
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bodies constituted by local Acts, such as harbour or water boards), 
there exist certain minor or composite authorities concerned with 
such matters as fisheries, lunacy, and licensing. 

(a.) Fishery District Committees (consisting of town and county 58-9 V.c. 42. 
councillors and direct representatives of the local fishery interests) 
regulate the sea fisheries in districts created for this purpose by the 
Secretary for Scotland. District boards (chosen by the proprietors sup. p.179. 
of salmon fishings for the protection and improvement of salmon 
river districts) have been already mentioned. 

(b.) Lunacy District Boards are elected annually by county councils 20- 
and the magistrates of royal and parliamentary burghs within lunacy a 
districts. The system is controlled by a Board of Commissioners in 3+- 
Lunacy, which sits in Edinburgh and is assisted by two deputy com- ? 
missioners. The board has under supervision all eavichmone 
which harbour lunatics—-whether these be private asylums, parochial 
asylums, charities for the training of imbeciles, poorhouses, the 
general prison at Perth, or public and district asylums. These last 
are the most important. Scotland is divided into districts, alterable 
by the Central Board. The expense of providing and maintaining 
district asylums is thrown on the real rent of the district, and is 
apportioned by the Central Board among the different areas. The 
cost of maintaining pauper lunatics falls upon the parish council. 

A lunatic, in the sense of these Acts, is any mad or furious or 20-1 V.c. 71,8. 3. 
fatuous person, or person so diseased or affected in mind as to 
render him unfit in the opinion of competent medical persons to be 
at large, either as regards his own personal safety and conduct or 
the safety of the persons and property of others or of the public. 

As a rule, no person can be enclosed in an asylum without an order 25-6 V. ¢.54,s. 14." 
by the sheriff of the county in which he is resident or is found, or 

in which the asylum is situated. The order is granted on petition 
accompanied by two certificates in a statutory form dated within a 

fortnight before the petition, and granted by two medical persons 

having no immediate or pecuniary interest in the asylum ; but one 

of whom may be medical superintendent or consulting or assistant 

physician of such asylum, not being a private asylum. The order ae 
is a valid warrant for enclosure within a fortnight after its date, or ss. 85-9, 131. 

in Orkney and Shetland within three weeks. But a person may, 

without a sheriff’s order, be detained in an asylum for three days, 


20-1 V.c. 71,8. 38; 
Mackintosh, 
1865, 3 M. H.L. 6. 


3.Edw. VII. c. 35 
(Lic. Act). 


Duncan, 1888, 
2 White, 104. 


Kirton, 1880, 

4 Coup. 366. 
Donaldson, 1875, 
3 Coup. 203 ; 
Hoggan, 1889, 

2 White, 282. 


Sched. VI. (1). 


Brunton, 1878, 
Coup. 1; 
Dickson, 1886, 
1 White, 282 ; 
Brodie, 1892, 
2 Ad. 388 ; 
Graham, 1904, 
4 Ad. 383. 
Lic. Act, s. 40. 


Sched. VI. (2). 
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if the case is certified by a medical person to be one of emergency. 
And special provisions are made for the custody of criminal and 
dangerous lunatics. A medical certificate must bear that the 
patient was visited by the granter separately from any other 
medical practitioner, and must set out the grounds of . opinion, 
discriminating between those observed by the granter himself and 
those communicated to him by others. He is responsible, both by 
statute and at common law, for a wilfully false certificate and for 
reckless deviation from duty. 

(c.) Licensing of Public-Houses, éc.—Licensed victualling is regulated 
by a consolidating and amending Act of 1903, commencing mainly on 
Ist January 1904. The right to traffic in certain sorts of liquor depends 
in law on the possession of two qualifications—a certificate obtained 
from a local authority and a licence from the Inland Revenue. The 
rates of licence applicable to different kinds of traffic have been fre- 
quently altered and need not be further adverted to. It is more 
important to glance at the law relating to certificates. One of these 
authorises the keeping of an inn or hotel for sale therein, inter alia, 
of spirits and other exciseable liquors, or of beer and the like 
liquors, not being spirits or wine, or of wine and beer. The con- 
ditions strike against adulteration ; illegal weights and measures ; 
the consumption outside of groceries or other uncooked provisions 
sold on the premises ; permission therein of breaches of the peace ; 
permission therein of the assembly of men or women of notoriously 
bad fame, or girls or boys; supply of exciseable liquor to children 
apparently under fourteen years of age, or drunk persons ; permission 
of unlawful games; the keeping of open house, and the permission 
of drinking on the premises, or sale or giving out therefrom of 
liquor, before eight A.M., and after such hour at night, not earlier 
than ten or later than eleven, as the licensing authority may direct, 
with the exception of refreshment to travellers and persons lodging 
on the premises; Sunday drinking, with the same exception— 
wherein the characteristics of a bond fide traveller have caused the 
Courts much difficulty ; disorder and breach of conditions appended 
to special permission to keep open beyond hours. The second form 
of certificate authorises the keeping of a public-house for sale therein 
of the liquors mentioned, and as classified above. The same con- 
ditions are imposed, except in regard to Sunday trading, which is 
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herein wholly prohibited. The third form applies to dealers in 
exciseable liquors, and to grocers and provision dealers trading 
in these. The conditions relate, as above, to adulteration, false 
weights and measures, breaches of the peace, sale to children and 
intoxicated persons, late and early hours, total prohibition of 
Sunday trading, and the maintenance of order. The conditions 
which are here peculiar are prohibition against supplying exciseable 
liquors for consumption on the premises, or in return for clothes, 
goods, or chattels. The endurance of a certificate of any kind is one 
year from Whitsunday, or six months from Martinmas. 

The authority which deals with the granting or refusing of 
certificates consists, in the larger burghs, of the Magistrates, and in 
counties (including the smaller burghs), of Justices of the Peace, 
County Councillors, and Magistrates of these burghs, meeting twice 
a year. Disabilities are incurred through an interest in the manu- 
facture or sale of exciseable liquors. The proceedings are approxi- 
mately those of a court of justice. New certificates, but not mere 
transfers, require to be confirmed by ‘the Court of Appeal,” one- 
half of the members of which are Justices, and the other half burgh 
Magistrates or County Councillors. 

Breach of certificate entails various penalties, in some cases the 
most dreaded penalty of all—forfeiture of the certificate itself, and 
the probability that it will not be revived. Many other offences 
are defined and penalised. Provision is made for the registration 
of clubs. Judgments, whether of conviction or absolvitor, given at 
Petty Sessions may be appealed to Quarter Sessions ; and in all cases 
review by the Justiciary Court is open in the same circumstances as 
in other summary prosecutions. 

All theatres, or other places of public resort in Scotland, must be 
licensed by the Justices of the Peace before being opened for the 


performance of stage plays. 


VALUATION 


23. Valuation.—Some account has been given of the mode in 
which land was valued for public and other purposes prior to the 
year 1854. The valued rent, which dates from the seventeenth 
century, is still of importance in regard to the land-tax and certain 


Sched. VI. (8). 


As to Canteens 
see s. 50; 
Theatres, 

5-6 W. IV. ¢. 39 
s.7; and J.ic. 
Act, s. 47; 
Table-Beer 
Brewers, Lic. 
Act, s. 44, 


Ss, 2) 3. 


Ss. 9: 


Ss. 4, 13. 


Ss. 53-4. 


Ss. 58-76. 
Ss. 77-90. 


S. 101. 
Sup. 4, 4, 68. 


6-7 V. c. 68; 


52-3 V.c. 41. 


Sup. 2, 5, 16. 


52-3 V. c. 50, 
s. 102. 


LsiVac. Ol: 


42.3 V.c. 42; 
52-3 V. c. 50, 
ss. 11-12; 

58-9 V. c. 41. 


58-9 V.c. 41. 


808 OF LOCAL ADMINISTRATION [B. IV. 


parochial-ecclesiastical burdens ; and the division of that rent neces- 
sitated from time to time by the subdivision of estates is now 
entrusted to the Sheriff in place of the Commissioners of Supply. 
The necessity for having a more modern and elastic valuation in 
accordance with actual values was apparent when the system of poor 
relief, set up in 1845, settled down into regular operation. To 
facilitate the allocation of the poor-rate and other local assessments, 
provision was made in 1854 for the annual compilation by assessors 
of Valuation Rolls, containing a note of the gross annual value— 
known as the Real Rent—of each holding of lands and heritages in 
counties and burghs. These rolls contain in schedule form many 
particulars—besides values—regarding the ownership and occupation 
of these parcels of property, inserted, for the most part, for registra- 
tion purposes; for the Valuation Rolls serve as the basis of the 
Registers of Electors. They are made up tentatively in the middle 
of August in each year. Appeals may be taken to the Town Council 
in burghs, or to the County Council, coming in place of the formerly 
existing Valuaticn Committee of the Commissioners of Supply, in 
counties, or to the Valuation Committee of either Council. Thence 
there is an appeal on case stated to three judges of the Court of 
Session. The roll may be printed and the expense thereof put on 
the rates. An officer of Inland Revenue may with the consent of 
the Treasury be appointed assessor, and then the expense of the roll, 
other than of printing it, falls on the Inland Revenue Commissioners. 
A separate system has been set up for the valuation of railways and 
canals. 

The rule of valuation is set out in the 6th section of the leading 
Act. The yearly value of lands and heritages is the rent at which, 
one year with another, they might in their actual state be reasonably 
expected to let from year to year. Where they consist of woods, 
copse, or underwood, it is the rent at which they might in their 
natural state be reasonably expected to let from year to year as 
pasture or grazing lands. Where lands and heritages are bond fide 
let for a yearly rent conditioned as the fair annual value thereof, 
without grassum or consideration other than the rent, such rent 
(known as the “stipulated rent”) is deemed to be the yearly rent or 
value. But if the lessee has made improvements (not yielding rent) 
their value is entered against his name as owner and occupier, with 
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certain exceptions. If the subjects are let for more than twenty- 
one years from the date of entry, or, in the case of minerals, for 
more than thirty-one years, the rent payable under the lease is not 
necessarily assessed ; but the yearly rent is ascertained irrespective 
thereof, and the lessee is regarded as proprietor in the sense of the 
Act, with relief from the actual proprietor for rates paid in propor- 
tion to the rent so payable. Where the “stipulated rent” cannot 
be applied as a measure of the “real rent ”—as where lands and 
heritages are unlet—the “probable rent” must be ascertained by 
one or other of certain recognised methods, of which the commonest 
is to take the “stipulated rent” of similar neighbouring subjects. 
The definition of “lands and heritages” in the 42d section, as later 
extended, is very ample, and includes, inter alia, machinery fixed or 
attached to lands or heritages, 7.¢., machinery or plant for producing 
or transmitting first motive power, or for heating or lighting the 
building, not appliances so fixed that they can be removed from 
their place without necessitating the removal of any part of the 
building. Mines or quarries unworked during the whole year to 
which an assessment applies are not assessed. 

It would be out of place in this treatise to trace the path which 
the Courts have taken in solving the difficulties of the task thus 
laid on the assessor and on those who review his decisions. ‘These 
difficulties have chiefly emerged in regard to “consideration other 
than the rent;” and more especially to such public or quasi-public 
establishments as gasworks and waterworks, in respect to which 
the criterion of the letting value can scarcely be applied in practice. 

The Valuation Roll forms the basis of the Register of Electors, 
whether for parliamentary elections or the election of the various 


local authorities. 


CENTRAL CONTROL 


24, Central Authorities.—The office of the Secretary for Scotland 
was instituted by two Acts of 1885 and 1887, and to him were 
transferred (with a few exceptions now almost vanished) the 
functions formerly executed in Scotland by other Secretaries of 
State. Subsequent administrative statutes have largely increased 


these powers and duties. The issuing of statutory orders, the con- 


49 V.c. 15, s. 4 
(unlet shoot- 
ings). 

2 Edw. VIL. 25. 


Martin, 1889, 
16 R. 799. 


Falkirk Gas Co., 
1883, 10 R. 651 ; 
Glasgow Mags., 
1884, 12 R. 3. 


52-3 V. c. 50. 
57-8 V. c. 58. 
63-4 V. c. 49. 
3 Edw. VI1.¢. 34, 
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firmation of bye-laws, the sanctioning of certain proceedings, and 
the supervision of finance (particularly of town and county councils) 
are in the Secretary’s hands. 

The Local Government Board for Scotland (instituted in 1894 to 
take the place of the Board of Supervision) consists of three ex officio 
members (the Secretary, the Under-Secretary, and the Solicitor- 
General for Scotland) and three salaried members (vice-president, 
legal, and medical) appointed by the Crown. The Board’s main 
duties (among many) are the supervision of the relief of the poor 
by the parish councils and of sanitary administration by the local 
health authorities, and the annual preparation of the Local Taxation 
Return. 

The Scotch Education Department is a committee of the Privy 
Council (acting through a permanent secretary), dating from the 
Education Act, 1872, and developed by later statutes. It exercises 
a very complete control over the school boards and public education 
generally, distributing the national grants in aid, framing the code 
of minutes which govern the earning of these grants, and carrying 
out the inspection of schools and the examination of candidates for 
the office of teacher. 

The General Board of Lunacy, the Prison Commissioners, and 
the Scottish Fishery Board are other distinctively Scottish central 
authorities. The Board of Trade and the Board of Agriculture also 
are concerned in Scottish administration. 


PRIVATE LEGISLATION 


25. Private (or Local) Legislation is founded on the constitu- 
tional right of the subject directly to petition Parliament for any 
privilege or remedy not otherwise obtainable ; that is, not provided 
in the public general law or by the Courts which apply that law. 
Every local Act may thus be regarded as meeting a defect or 
omission in the general law, which indeed can never be made com- 
prehensive or elastic enough to provide for all possible circumstances. 
Scottish town councils very frequently promote and obtain local 


Acts, county councils less often; for parish councils and school 


boards the general law suffices. The private Acts of statutory 


bodies and companies—e.g., harb P 
p Oh, our or water boards, tramway, gas, 
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or insurance companies, &c.—are very numerous. The five burghs 
(Edinburgh, Glasgow, Aberdeen, Dundee, and Gr eenock) excepted 
from the Burgh Police Acts are administered by their councils Act of 1892, 
mainly under local Acts, and so, to a considerable extent, are other ane 
large towns. 

The normal (and in England and Ireland the only) procedure for 
obtaining a local Act is to deposit the draft bill, with a petition, 
at Westminster, in December, after due preliminaries of notice and 
advertisement. The bills are divided between the two Houses for 
“origination” ; each must pass both Houses. After second reading, 
if the bill be unopposed, the preamble is proved before the “un- 
opposed Committee” of either House ; if opposed it is referred to a 
committee of four members in the Commons, five peers in the Lords. 
Due uniformity in local legislation and observance of the public 
interest are secured by standing orders of both Houses and by the 
supervision of their permanent officials (particularly the Chairman of 
Ways and Means in the Commons and the Lord Chairman of Com- 
mittees in the Lords), aided by departmental reports and criticisms. 
As a supplement to this private bill procedure, and for the relief of 245 V. ¢. 45. 


25 V.c. 19 
Parliament, a number of Acts have been passed authorising different 334 ¥. ¢. 70. 
ete ren a] 33-4 V. c. 78. 
departments, upon the application of promoters, and after local rps 


inquiry, to grant provisional orders for a given purpose (¢g., harbour jyaw Gis. 34. 
or tramways construction), which become valid only after Parlia- ° oF 0 Vee 
mentary confirmation, the powers and privileges obtainable in 
such orders being strictly limited by the statutes authorising their 
issue. 
The Scottish private bill procedure, instituted by the Private 
Legislation Procedure (Scotland) Act, 1899, is founded upon this 
device ; but the orders made thereunder, which are of unlimited 
scope, must not be confused with the departmental provisional 
orders just mentioned. Under this Act Scottish promoters, instead. 
of petitioning Parliament direct for a bill, must petition the Secre- 
tary for Scotland for an order. The petition and the draft order 
must be lodged in April or December, after the same preliminaries 
as for a bill. General orders made under the Procedure Act corre- 
spond to the standing orders of the Houses of Parliament. After 
the opposing petitions (if any) are lodged, the chairmen of the two 
Houses decide whether any of the draft orders (owing to the nature 
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or novelty of their provisions, or their effect beyond Scotland) 
ought to proceed as private bills at Westminster. Otherwise the 
orders remain in the hands of the Secretary for Scotland, who, in 
maintaining the practice of Parliament and the public interest, has 
regard to any recommendation from the chairmen or reports from 
other departments. If an order be unopposed, the preamble is 
proved before the Secretary ; if opposed, the order is referred to 
four commissioners (consisting normally of two members of each 
House, but failing these, partly or entirely of members of an extra- 
parliamentary panel appointed under the Procedure Act), who hold 
a local inquiry in Scotland.. When the preamble is proved, the 
Secretary makes and issues the order, and submits it to Parliament 
in a confirming bill. Upon motion carried to that effect in the 
House where this bill originates, the order may again be referred to 
a joint Committee of the two Houses, sitting at Westminster, before 
which opponents can renew their opposition ; but neither House is, 
in practice, ready to disturb the decision of the commissioners who 
have held the local inquiry. 


APPENDIX OF 


FORMS 


we PEN DT xX OF HORMS 


DISPOSITION OF LANDS 


UNDER CONSOLIDATION ACT, 1868 


31 & 32 Vict., Cap. 101, ScHED. B 


I, A., heritable proprietor of the lands and others hereinafter 
disponed, in consideration of the sum of £ stg., instantly 
paid to me by B. as the price thereof, do hereby dispone to and in 
favour of the said B., and his heirs and assignees whomsoever, 
heritably and irredeemably, all and whole the lands! . . . lying 
in the parish of Y. and county of Z., together with the pertinents 
of the said lands, and my whole right, title, and interest present 
and future therein, with entry at the term of [here specify the date 
of entry], to be holden the said lands and others [or subjects] a me 
[or a me vel de me, as the case may be]; [and I resign the said 
lands and others [or subjects] for new infeftment or investiture] ;? 
and I assign the writs, and have delivered the same according to 
inventory ; and I assign the rents; and I bind myself to free and 
relieve the said disponee and his foresaids of all feu-duties, casual- 
ties, and public burdens; and I grant warrandice ; and I consent 
to registration hereof for preservation [or for preservation and 
execution]. IN WITNESS WHEREOF [insert a testing clause im the 


usual form). 


1Ynstead of describing the lands or inserting burdens to which they 
are subject, they may be referred to as described or specified in a previously 
recorded deed. ‘There are statutory forms for such references. 
2 Since the Act of 1874 there is no room for the latter of these clauses, and 
no need of a tenendas unless to express a de me holding. 
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ForrigN Bint oF EXCHANGE 
£500 ’ DuRBAN, 12th May 1911. 
At days after sight,! pay this first of exchange 
(second and third of same tenor and date unpaid) to the 


order of Mr. E. F., Five hundred pounds sterling. Value 
A.B. 


STAMP. 
| 


received. 


Posen Ds 
High Street, Edinburgh. 


INLAND BILL 
£100 EDINBURGH, 12th May 1911. 


Two months after sight,’ pay to Mr. G. H., or order, 
‘STAMP. One hundred pounds. Value received. M.N. 
Kee Gelb, 

Merchant, Leith. 


Promissory NOTE 


£50 GLAsSGow, 12th May 1911. 
| Two months after date, I promise to pay Messrs. 
stamp. P. & R., or order, Fifty pounds. Value received. 
fal 


BANK CHEQUES 


i opal 12th May 1911. 
sramp.| To the Treasurer of the 
Bank of Aberdeen. 


: Pay to X. Y., or bearer (or order), the sum of Twenty-five 


pounds. Vow 
£25. 
Ox 12th May 1911. 
PoVU 


Fifteen pounds sterling, 


' Or ‘after date,” or “‘at sight,” or ‘on demand,” &c. 
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CHARTER-PARTY Appx. IIL. 


LEITH, 19 


It IS THIS DAY MUTUALLY AGREED BETWEEN 
of the good ship or vessel called the 
of the burthen of tons register measurement, or there- | 
abouts, now and 
of Merchant: That the said ship, being 
tight, staunch, and strong, and every way fitted for the voyage, 
shall with all convenient speed sail and proceed to 
or so near thereunto as she may safely get, and there load from 
the Charterer’s Agent a full and complete cargo 


which the said Merchant bind to ship, not exceeding 
what she can reasonably stow and carry, over and above her tackle, 
apparel, provisions, and furniture; and being so loaded shall 
therewith proceed to 


or so near thereunto as she may safely get, and there deliver the 
same on being paid freight 


(the act of God, the King’s enemies, fire, and all and every other 
dangers and accidents of the seas, rivers, and navigation, of what- 
ever nature and kind soever, during the said voyage always excepted). 
The freight to be paid on unloading and right delivery of the cargo 
as follows : 

running days are to be allowed the 
said Merchant (if the ship is not sooner despatched) for loading 
or unloading the said ship at 
and days on demurrage over and above 
the said lying days, at pounds per day. Penalty 
for non-performance of this agreement. 


BILL OF LADING 


SHIPPED in good order and well conditioned, by 
, In and 
upon the good ship or vessel called the . 
, whereof E 


. 7 oO 7 + 
Master for this present voyage, and now lying in the 3 of 


STAMP. 


Sixpence. 


STAMP. 


Sixpence. 


Appx. IV. 


Lloyds’ policy. 
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, and bound for being 
marked and numbered as in the margin ; and are to be delivered 
in like good order and well conditioned at the aforesaid port 
of (the act of God, the King’s enemies, 
fire, and all and every other dangers and accidents of the seas, 
rivers, and navigation, of whatever nature and kind, excepted), 
unto or to 

assigns ; he or they paying freight for the said 
goods with 
per cent. primage and average accustomed.—In witness whereof, 
the Master or Purser of the said ship or vessel hath affirmed to 

bills of lading, all of this tenor and 
date ; one of which bills being accomplished, the others to stand 
void. 
Dated at 

the day of p19 


MARINE INSURANCE 
STATUTORY FORM OF POLICY 
- (6 Epw. vu. c. 41, First SCHEDULE) 


Br IT KNOWN, that , as well in own hame, as 
for and in the name and names of all and every other person or 
persons to whom the same doth, may, or shall appertain, in part or 
in all, doth make assurance, and cause , and them, and every 
of them, to be insured, lost or not lost, at and from 

, Upon any kind of goods and merchandises 
and also upon the body, tackle, apparel, ordnance, munition, artil- 
lery, boats, and other furniture, of and in the good ship or vessel 
called the , whereof is master, under God, for this 
present voyage, , or whosoever else shall go for 
master in the said ship, or by whatsoever other name or names the 
said ship, or the master thereof, is or shall be named or called: 
beginning the adventure upon the said goods and metohandieas 
from the loading thereof aboard the said ship, 

upon the said ship, &c., and so shall 

continue and endure, during her abode there, upon the said shi 
&e. And further, until the said ship, with all her dae 
>? 


tackle, apparel, &c., and goods and merchandises whatsoever, shall 
be arrived at ; 
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upon the said ship, &c., until she hath moored at anchor twenty- 
four hours in good safety ; and upon the goods and merchandises 
until the same be there discharged and safely landed. And it shall 
be lawful for the said ship, &c., in this voyage to proceed and sail 
to, and touch and stay at any ports or places whatsoever, 
without prejudice 
to this insurance. The said ship, &c., goods and merchandises, &c., 
for so much as concerns the assured, by agreement between the 
assured and assurers in this policy, are and shall be valued at 
Touching the adventures 
and perils which we the assurers are contented to bear, and do take 
upon us in this voyage: they are of the seas, men-of-war, fire, 
enemies, pirates, rovers, thieves, jettisons, letters of mart and 
counter-mart, surprisals, takings at sea, arrests, restraints, and 
detainments of all kings, princes, and people, of what nation, con- 
dition, or quality soever, barratry of the master and mariners, and 
of all other perils, losses, and misfortunes that have or shall come 
to the hurt, detriment, or damage of the said goods and merchan- 
dises, and ship, &c., or any part thereof. And in case of any loss 
or misfortune, it shall be lawful to the assured, their factors, 
servants, and assigns, to sue, labour, and travel for, in, and about 
the defence, safeguards, and recovery of the said goods and mer- 
chandises, and ship, &c., or any part thereof, without prejudice to 
this insurance; to the charges whereof we the assurers will con- 
tribute each one according to the rate and quantity of his sum 
herein assured. And it is especially declared and agreed that no 
acts of the insurer or insured in recovering, saving or preserving the 
property insured, shall be considered as a waiver or acceptance 
of abandonment. And it is agreed by us the insurers that this 
writing or policy of assurance shall be of as much force and etfect 
as the surest writing or policy of assurance heretofore made in 
Lombard Street, or in the Royal Exchange, or elsewhere in London. 
And so we the assurers are contented, and do hereby promise and 
bind ourselves, each one for his own part, our heirs, executors, and 
goods, to the assured, their executors, administrators, and assigns, 
for the true performance of the premises, confessing ourselves paid 
the consideration due unto us for this assurance, by the assured, 
at and after the rate of . 
IN WITNESS WHEREOF, we the assurers have subscribed our 
names and sums assured in London. 
N.B.—Corn, fish, salt, fruit, flour, and seed, are warranted 
free from average, unless general, or the ship be stranded —sugar, 
tobacco, hemp, flax, hides, and skins are warranted free from 


(Sue and labour 
clause.] 


{Waiver clause.] 


[Memorandum.] 


Appx. V. 


STAMP 


One 


Penny. 
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average under five pounds'per cent. ; and all other goods, also the 
ship and freight are warranted free from average under three 
pounds per cent., unless general, or the ship be stranded. 


FIRE POLICY AND CONDITIONS 


WHEREAS 
| hereinafter called “the Insured,” having paid to the A. B. Company, 
| hereinafter called “ the Company,” the sum of 
| for Insuring against Loss or Damage by Fire the 
| Property herein described, to the amount or respective amounts 
~ hereinafter specified :—namely, 


THEREFORE BE IT KNOWN, That if the Property herein above 
described, or any part thereof, shall be destroyed or damaged by 
Fire at any time between the day of 19 and 
the day of 19 both inclusive, or thereafter 
so long as the Insured shail pay, or cause to be paid to the Com- 
pany, and the Company shall accept the Sum required for the 
renewal of this Policy on or before the day of 
in each succeeding year, the Capital Stock and Funds of the Com- 
pany (but excluding the Life Assurance Fund, in terms of the 
Assurance Companies Acts, 1909) shall be subject and liable to pay or 
make good to the Insured all such loss or damage, not exceeding the 


Sum or Sums of money respectively before written, and not exceeding 
in the whole the Sum of 


AND IT IS HEREBY PROVIDED AND AGREED, That this Policy 
shall be subject to the Conditions of Insurance printed on the 
back hereof, which shall be held as forming part of the Policy. 

DECLARING ALWAYS, as it is hereby expressly provided and 
declared, to be the true intent and meaning of these presents, and 
which the Insured, by acceptation hereof, specially assents and 
agrees to, That the Capital Stock and Funds of the said Company 
for the time being, excepting as aforesaid, shall alone be answerable 
for any demands arising under this Policy, and that no Member of 
the said Company shall, under any circumstances, be subject or 
liable for more than the amount of his or her share of the said 
Capital Stock or Funds of the said Company, at the time the Claim 
shall arise, as ascertained by the Books of the said Company, or 


other writings, anything in this Policy, or otherwise, to the contrary 
notwithstanding. 
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IN WITNESS WHEREOF, We, one of the DIRECTORS and the 
GENERAL MANAGER of the said Company, have subscribed these 
presents at Edinburgh, the day of 
in the Year One Thousand Nine Hundred and 


[ENDORSED] 
The conditions referred to in this Policy are as follows :— 


I. Any material misdescription of any of the Property proposed 
to be hereby insured, or of any Building or Place in which 
Property to be so insured is contained, or any misstate- 
ment of, or omission to state, any fact material to be 
known for estimating the risk, renders this Policy void as 
to the Property affected by such misdescription, misstate- 
ment, or omission respectively. 

II. If, after the risk has been undertaken by the Company, 
anything whereby the risk is increased be done to Pro- 
perty hereby insured, or to, upon, or in, any Building 
hereby insured, or any Building or Place in which Pro- 
perty hereby insured is contained, or if any Property 
hereby insured be removed from the Building or: Place 
in which it is herein described as being contained, with- 
out, in each and every of such cases, the assent or sanction 
of the Company signified by indorsement hereon, the 
Insurance as to the Property affected thereby ceases to 
attach. 

Ill. The interest of the Insured, if other than that of absolute 
owner of the Property, must be stated, and this Policy 
does not cover Goods held in Trust or on Commission, 
unless expressly described as such; nor China, Glass, 
Looking-Glassés, Jewels, Clocks, Watches, Trinkets, 
Medals, Curiosities, Manuscripts, Government Stamps, 
Prints, Paintings, Drawings, Sculptures, Musical, Mathe- 
matical, or Philosophical Instruments, Patterns, Models, 
or Moulds, unless specially mentioned in the Policy ; 
nor Deeds, Bonds, Bills of Exchange, Promissory-Notes, 
Money, Securities for Money, or Books of Account ; nor 
Gunpowder; nor Loss or Damage by Fire to Property 
occasioned by or happening through its own Spontaneous 
Fermentation or Heating, or the misapplication of fire 
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heat in any process of manufacture, or by or through 
Invasion, Foreign Enemy, Riot, or Civil. Commotion ; 
nor Loss or Damage by Explosion, except Loss or Damage 
by Explosion of Gas in a Building not forming part of any 
Gas Works. 


IV. This Policy ceases to be in force as to any Property hereby 


insured which shall pass from the Insured to any other 
person otherwise than by Will or operation of Law, unless 
notice thereof be given to the Company, and the subsistence 
of the Insurance in favour of such other person be declared 
by a memorandum endorsed hereon by or on behalf of the 
Company. 


V. No receipts are to be taken for premiums of Insurance but 


such as are printed and issued from the office in Edin- 
burgh, London, or Glasgow, and signed by one of the 
Officers or Agents of the Company. If a Policy is 
expressed to be renewable, and is intended by the 
Insured to be renewed, it may be continued in force by 
payment of the premium within fifteen days after the 
date of renewal specified in the Policy. 


VI. On the happening of any Loss or Damage by Fire to any of 


the Property hereby insured, the Insured is forthwith to 
give notice in writing thereof to the Company, and within 
fifteen days at latest to deliver to the Company as par- 
ticular an account as may be reasonably practicable of 
the several articles or matters damaged or destroyed by Fire, 
with the estimated vulue of each of them respectively, having 
regard to their several values at the time of the Fire, and 
in support thereof to give all such vouchers, proofs, and 
explanations as may be reasonably required, together with, 
if required, a statutory declaration of the truth of the 
account ; and in default thereof no claim in respect of 
such Loss or Damage shall be payable until such notice, 
account, proofs and explanations respectively are given 


and produced, and such statutory declaration, if required, 
is made. 


VII. If the claim be in any respect fraudulent, or if any state- 


ment or statutory declaration made in support thereof be 
false, or if the Fire was occasioned by or through the 
wilful act, procurement, or connivance of the Insured or 
any Claimant, all benefit under this Policy is forfeited. 


VIII. The Company may, if it think fit, reinstate or replace 
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Property damaged or destroyed, instead of paying the 
amount of the Loss or Damage, and may join with any 
other Company or Insurers in so doing in cases where 
the Property is also insured elsewhere. 

IX. On the happening of any Loss or Damage by Fire to any 
Property in respect of which a claim is, or may be, made 
under this Policy, the Company, without being deemed a 
wrongdoer, may, by its authorised Officer and Servants, 
enter into the Building or Place in which such Loss or 
Damage has happened, and for a reasonable time remain 
in possession thereof, and of any Property hereby insured 
which is contained therein, for all reasonable purposes 
relating to, or in connection with, the insurance hereby 
effected, and this Policy shall be evidence of leave and 
licence for that purpose. 

X. If at the time of any Loss or Damage by Fire happening to 
any Buildings or other Property hereby insured, there be 
any other subsisting Insurance or Insurances, effected by 
the Insured or by any other person or persons on his 
behalf, covering the same Property, this Company shall 
not be liable to pay or contribute more than its rateable 
proportion of such Loss or Damage. 

XI. In all cases where any other subsisting Insurance or 
Insurances, whether effected by the Insured or by any 
other person or persons on his behalf, covering any 
Buildings or other Property hereby insured, either ex- 
clusively or together with any other Property in and 
subject to the same risk only, shall be subject to Average, 
the Insurance on such Property under this Policy shall be 
subject to Average in like manner. 

XII. Where the Company does not claim to avoid its lability 
under the Policy on the ground of fraud or non-fulfil- 
ment of any of the conditions hereinbefore set forth, but 
a difference at any time arises between the Company and 
the Insured or any claimant under this Policy as to the 
amount payable in respect of any alleged loss or damage 
by fire, every such difference, when and as the same 
arises, shall be referred to the arbitration of some person 
to be chosen by both parties, or of two indifferent 
persons, one to be chosen by the party claiming and the 
other by the Company, and in case either party shall 
refuse or neglect to appoint an Arbitrator within twenty- 
eight days after notice, the other party shall appoint 
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both Arbitrators, and in case of disagreement between 
the Arbitrators, then of an Umpire, to be chosen by the 
Arbitrators before entering on the reference, and in the 
case of the death of the Arbitrators, or of one of them, 
or of the said Umpire, another or others shall be 
appointed in his or their stead; each party to pay his 
or their own costs of the reference, and a moiety of the 
costs of the award; and the award of the Arbitrators 
or Umpire, as the case may be, shall be finally binding 
upon all parties, and shall be conclusive evidence of 
the amount payable in respect of the said loss or 
damage. And it is hereby expressly declared to be a 
condition of the making of this Policy, and part of 
the contract between the Company and the insured 
that where the Company does not claim to avoid 
its liability under the Policy on the ground of fraud 
or non-fulfilment as aforesaid, the party insured or 
claimant shall not be entitled to commence or maintain 
any action at law or suit in equity on this Policy till the 
amount due to the Insured shall have been awarded as 
hereinbefore provided, and then only for the sum so 
awarded, aud the obtaining of such award shall be a con- 
dition precedent to the commencement of any action or 
suit upon the Policy. 

XIII. In all cases where this Policy is void, or has ceased to be in 
force, under any of the foregoing Conditions, all monies 
paid to the Company in respect thereof will be forfeited. 


Conditions of Average—To be applied only when specially referred to in 
the Policy, or applicable to the Conditions above eapressed :— 


1. Whenever a sum insured is declared to be subject to Average, 
if the Property covered thereby shall at the breaking out of any 
fire be collectively of greater value than such sum insured, then 
the Assured shall be considered as being his own Insurer for the 
difference and shall bear a rateable share of the loss accordingly. 

2. But if any of the Property included in such Average shall, at 
the breaking out of any fire, be also covered by any other more 
specific Insurance, .¢., by an insurance which at the time of such 
fire applies to part only of the Property actually at risk and pro- 
tected by this Insurance and to no other Property whatsoever, then 
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this Policy shall not insure the same except only as regards any 
excess of value beyond the amount of such more Specific Insurance 
or Insurances, which said excess is declared to be under the protec- 
tion of this Policy and subject to Average as aforesaid. 


LIFE POLICY 
WHEREAS 
being desirous to effect an Assurance upon 
to the extent of Sterling, with the A. B. 


Company (hereinafter called “the Company”), with participation 
in the profits of the Company, and having subscribed, or caused 
to be subscribed, and delivered into the office of the Company, a 
Proposal and Declaration, dated the day of 
in the year One Thousand Nine Hundred and 
which is also signed on behalf of the Company as relative hereto, 
and is hereby declared to be the basis of this Assurance; and 
having paid to the Company the sum of 

Sterling, as the Premium for such Assurance 


for the term of from the day of 
One Thousand Nine Hundred and to the 
day of One Thousand Nine Hundred 
and both inclusive : 


Now BE IT KNOWN, That if the said 
(hereinafter called “the Life Assured”) shall die at any time within 
the term last above set forth, the Capital Stock and Funds of the 
Company shall be subject and liable to pay to 


at the Office of the Company in where this Policy 
is issued, the said sum of 

immediately after proof of death shall have been given to, and 
accepted by, the Company, together with proof to the satisfaction 
of the Company of the age of the Life Assured, if that shall not 
have been already proved, provided the title of the claimant has 
been previously produced to and admitted by the Company. 

AND IT IS HEREBY FURTHER AGREED, That this Policy may be 
continued in force, until the expiration of the term first above 
mentioned, by payment to the Company, at their said Office, or to 
such person as they shall appoint to receive the same, of the future 

Premium of 


Sterling, on or before the day of 


Appx. VL. 
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AND IT IS AGREED, That the Life Assured, not being engaged 
in Naval or Military Service, or in any seafaring occupation, or 
exposed in any capacity to the risks of actual warfare, may reside 
in any part of the World situated north of the thirty-third degree 
of North Latitude, excepting Asia, or situated south of the thirtieth 
degree of South Latitude, also in Palestine, in Egypt north of the 
Second Cataract, in Madeira, the Canary Islands, Cape Colony, 
Natal, in all parts of Australia not within the Tropics, and in 
Japan ; and may travel to and from any of these allowed places by 
the ordinary routes and means of conveyance. 

PROVIDED ALWays, That if any Premium shall not be paid on 
or before the day or days hereinbefore stipulated, or within one 
calendar month thereafter (unless the Life Assured shall die before 
the expiration of the said calendar month, in which case the 
premium due and unpaid shall form a deduction from the Sum 
assured), or if anything averred in the Proposal and Declaration 
before referred to shall not be truly and fairly stated, or if any 
material information has been withheld, or if the Life Assured 
shall die within six months from the commencement of this Policy 
in consequence of any act of the Life Assured, whether at the time 
sane or insane, or if, without licence previously obtained from the 
Company, the Life Assured shall exceed the limits of travelling and 
residence herein above mentioned, or shall be engaged in Naval 
Service or in any Seafaring occupation, or being or becoming a 
Military man shall be ou service beyond the limits of Great Britain 
or Ireland, or shall beyond the said limits be exposed in any 
capacity, Naval, Military, or Civil, to the risks of actual warfare, 
then and in any of these cases this Policy shall be void, and all 
monies received by the Company in respect thereof shall belong to 
the Company for their own benefit. The forfeiture by reason of 
suicide shall not affect the bond fide interests of third parties of 
which intimation shall have been given to the Company previous 
to the death of the Life Assured. 

Burt If IS AGREED, That this Policy, after three years from the 
commencement thereof, if not previously challenged by notice to 
the holder thereof, shall become absolutely unchallengeable on the 
ground of any misstatement or non-disclosure of facts in the 
Proposal and Declaration before referred to, unless the same shall 
have been fraudulent, provided only that the age of the Life 
Assured shall have been proved to the satisfaction of the Directors ; 
and further, after the same period of three years, the Life Assured 
may travel to and reside in any part of the World, or be exposed . 
to the risks of Naval or Military service, provided that the 
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Premiums shall have been paid in the meantime at full rates, and 
that no additional Premium shall have been incurred under the 
foregoing conditions and that the Life Assured shall have attained 
to at least thirty years of age, and shall not have been Military or 
Seafaring by profession. , 

AND IT IS AGREED, That if this Policy shall at any time have 
become void, or in the opinion of the Directors be in any danger of 
becoming void, through non-payment of a Premium, the Directors 
may by a Memorandum endorsed hereon declare, in terms of any 
regulation of the Company, that the Policy instead of becoming 
void is reduced in amount, or may declare that any Premium 
payable and remaining unpaid is to form, with interest thereon, a 
preferable debt and first charge against the Policy and the Sums 
thereby Assured, or may declare that any Bonus or Bonuses which 
may have been appropriated to the Policy are applied towards the 
payment or reduction of future Premiums, and such Endorsement 
shall be effectual against all persons having or claiming any right 
to or interest in the Policy, notwithstanding that they may not 
have assented thereto. 

PROVIDED LIKEWISE, And it is hereby expressly stipulated and 
declared to be the true intent and meaning of these presents, That 
the Capital Stock and Funds of the Company for the time being 
shall alone be answerable for any demand under this Policy ; and 
that none of the partners of the Company shall be subject or liable 
to such demand, or to any other claim or demand against the 
Company, beyond the amount of the share or shares of the said 
Capital Stock or Funds belonging to them respectively at the time 
the said claim shall arise. 

IN WITNESS WHEREOF, These presents have been subscribed by 
one of the Dirrecrors and by the GENERAL MANAGER of the 
Company at Edinburgh, the day of 
in the year One Thousand Nine Hundred and 

No notice of Assignment, or other notice respecting this Policy, 
shall be of any force as against the Company, unless the same shall 
have been delivered, pursuant to the Act 30 and 31 Victoria, cap. 
144, at the principal place of business of the Company in Edinburgh 
or London. 
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FORMS OF SUMMONSES IN THE COURT OF SESSION 


TAKEN FROM 13 & 14 Vicr. Cap. 36, SCHED. A, WITH THE 
EXcerTion oF No. 4 


No. 1.—ForM oF AN ORDINARY PETITORY SUMMONS 


GrorGE THE FirTu, by the Grace of God, of the United King- 
dom of Great Britain and Ireland, and of the British Dominions 
beyond the Seas, King, Defender of the Faith: To 
messengers-at-arms, our sheriffs in that part, conjunctly and 
severally, specially constituted, greeting.—Whereas it is humbly 
meant and shewn to us by our lovite A. [insert name and designa- 
tion], pursuer, against B. [insert name and designation], defender, 
in terms of the condescendence and note of pleas in law hereunto 
annexed: Therefore the defender ought and should be decerned 
and ordained, by decree of the Lords of our Council and Session, 
to make payment to the pursuer of the sum of sterling 
[where any liquid document of debt is libelled on, whether bond, bill, 
or other document, as the case may be, set it forth here, as shortly as 
possible, describing it merely by its date, and the names of the parties 
by and to whom granted], with the legal interest thereof from the 

day of until payment ; together with the sum 

of sterling, or such other sum as our said Lords shall 

modify, as the expenses of the process to follow hereon, conform 

to the laws and daily practice of Scotland, used and observed in the 

like cases, as is alleged.—Our will is herefore, &c. [insert the will 

am common form down to the words “ Given under our Signet at Edin- 
burgh,” inclusive]. 

[To be signed on each page by an agent entitled to practise 

before the Court of Session, and signeted in common form, 


the last page being signed by a Writer to the Signet.— 
Stat. 1868, s. 13.] 


CONDESCENDENCE 
[State articulately the allegations in fact which form the ground of 
action. | 
NOTE OF PLEAS IN Law 
[State them articulately. | 
In respect whereof, &c. 


[To be signed on each page by the same agent 
who signs the above. ] 
N.B.—The will above referred to is in an ordinary summons as 
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follows. Variants occur where the defender is out of Scotland ; 
where the action is a MP.; and where arrestment or inhibition 
is made :—Our will is herefore, and we charge you that on sight 
hereof ye pass, and in our name and authority lawfully summon, 
warn, and charge the said defender personally, or at his dwelling- 
place [or 7f more than one, the said defenders personally, or at their 
respective dwelling-places, or if a company, at its place of business], 
to compear before the Lords of our Council and Session at Edin- 
burgh, or where they may happen to be for the time, the seventh 
day next after the date of your citation, in the hour of cause, with 
continuation of days, to answer at the instance of the pursuer in 
the matter libelled—That is to say, to hear and see the premises 
verified and proven, and decree and sentence pronounced by our 
said Lords, or else to allege a reasonable cause to the contrary, 
with certification as effeirs.-According to Justice, as ye shall 
answer to us hereupon: Which to do we commit to you, conjunctly 
and severally, full power by these our letters, delivering them, by 
you duly executed and endorsed, again to the bearer.—Given under 
our Signet at Edinburgh. 


No. 2.—ForM OF A SUMMONS OF COUNT, RECKONING, AND 
PAYMENT 


GEORGE THE Firru, &c. [as before].—Whereas, &c. [as before]: 
Therefore the defender ought and should be decerned and ordained, 
by decree of the Lords of our Council and Session, to exhibit and 
produce before our said Lords a full and particular account of his 
whole intromissions as factor for the pursuer [or otherwise, as the 
case may be], whereby the true balance due by him to the pursuer 
may appear and be ascertained by our said Lords : And the 
defender ought and should be decerned and ordained, by decree 
foresaid, to make payment to the pursuer of the sum of 
sterling, or of such other sum as shall appear and be ascertained by 
our said Lords to be due by the defender as the balance of his said 
intromissions, with the legal interest thereof from the day 
of until payment ; or, in the event of the defender failing 
to produce an account as aforesaid, he ought and should be 
decerned and ordained, by decree foresaid, to make payment to the 


pursuer of the sum of sterling, which shall in that case 
be held to be the balance of his said intromissions, with the legal 
interest thereof from the said day of until payment ; 


and, whether the said account is produced or not, the defender 
> 


——— 


, 


Se 
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ought and should be decerned and ordained, by decree foresaid, to 
make payment to the pursuer of the sum of sterling, &e. 
[insert conclusion for expenses as before}.—Our will is herefore, &c. 
[insert the will in common form as before}. 

[To be signed and signeted as before. | 


No. 3.--FormM OF A SUMMONS OF DECLARATOR OF TRUST 


GEORGE THE Firru, &c. [as before].—Whereas, &c. [as before] : 
Therefore it ought and should be found and declared, by decree of 
the Lords of our Council and Session, that a disposition dated 

whereby, for the causes therein specified, the pursuer 
sold, alienated, and disponed to the defender, and his heirs and 
assignees whomsoever, heritably and irredeemably, all and whole ~ 
the lands of was a trust in the person of the defender, for 
the use and behoof of the pursuer, and his heirs or assignees: And 
the defender ought and should be decerned and ordained, by decree 
foresaid, to denude of the said lands, and to convey the same, with 
the writs and evidents thereof, to the pursuer, and his heirs and 
assignees, with warrandice from the defender’s own facts and deeds 
[insert conclusion for expenses and will, as before]. 

[To be signed and signeted as before. | 


No. 4.—FormM oF SUMMONS OF REDUCTION 
(A. S., 20th March 1907) 


GrorGE THE Firru, &c.—Whereas it is humbly meant and 
shewn to us by our lovite, A. B., pursuer, against C. D., 
defender, in terms of the condescendence and note of plea in law 
hereunto annexed: Therefore the defender ought and should be 
decerned and ordained, by decree of the Lords of our Council and 
Session, to exhibit and produce before our said Lords [here enumerate 
the deeds sought to be reduced| ; and the said deeds ought and should 
be reduced by decree of our said Lords, and the pursuer reponed 
and restored thereagainst in integrum ; and the defender ought and 
should be decerned and ordained, by decree foresaid, to make pay- - 
ment to the pursuer of the sum of £ sterling, or such 
other sum as our said Lords shall modify, as the expenses of the 
process to follow hereon, conform to the laws and daily practice 
of Scotland, used and observed in the like cases, as is alleged.— 
Our will is herefore, &ec. 
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No. 5.—ForM or A SUMMONS OF MULTIPLEPOINDING 


GEORGE THE Firru, &c. [as before}.—Whereas it is humbly 
meant and shewn to us by our lovite A. [insert name and designation], 
pursuer, against B. [insert name and designation], common debtor, and 
C., D., and E,, [insert names and designations of each in order and. state 
who is the real raiser], creditors or pretended creditors of the said B., 
all defenders, in terms of the condescendence and note of pleas in 
law hereunto annexed: Therefore it ought and should be found and 
declared, by decree of the Lords of our Council and Session, that the 
pursuer is only liable in once and single payment of the principal 
sum of sterling, contained in a bond dated granted 
by him to the said B., his heirs, executors, or assignees, and interest 
thereon from the day of until payinent, or until 
consignation in this process, and that to the person or persons who 
may have just right thereto—For determining which the said several 
persons, creditors or pretended creditors foresaid, and the said B., 
common debtor, for his interest, and all others pretending right 
thereto, ought to produce their respective grounds of debt and 
diligences thereon, or other interest in the said sum, and dispute 
their preferences thereto: And the pursuer should be found entitled 
to retain the expenses of this process, as the same shall be ascer- 
tained in the course thereof, and decerned and ordained to make 
payment of what sum shall remain in his hands after such retention 
to such of the defenders or others as may be found to have best 
right thereto: And the defenders who shall be found to have no 
right to the sums 7m medio, and all others, ought and should be 
decerned and ordained, by decree foresaid, to desist and cease from 
further troubling the pursuer with respect to the premises in time 
coming, conform to the laws and daily practice of Scotland, used and 
observed in the like cases, as is alleged.—Our will is herefore, Wc. 
[insert the will in common form as before. } 

[To be signed and signeted as before. | 


SCHEDULE B.—ForM oF EXECUTION OF A SUMMONS, &C. 


This summons [or note of suspension, o7 note of suspension and 
interdict, or note of suspension and liberation, or note of advoca- 
tion |, executed [or intimated] by me [énsert name], messenger-at- 
arms, against [or to] [¢nsert name or names], defender [or defenders, 
or respondent, or respondents] [state whether personally or otherwise}, 
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in presence of [insert name and designation of witness], this day 
of Nineteen Hundred and years. 
[Signature of Messenger. | 
C. D., witness. 


FORMS OF NOTES OF SUSPENSION, &c. 


TAKEN FROM A.S. 24TH DECEMBER 1838 


I.—SUSPENSIONS OF DECREES OF INFERIOR COURTS, PRONOUNCED 
in foro UPON CAUTION 


Unto the Right Honourable the Lords of Council and Session, 
Note of Suspension for A., merchant in B., against C., 
merchant in D. 


THAT the complainer has been charged [or is threatened to be 
charged] at the instance of the said to make pay- 
ment, &c. [here narrate the charge,| most wrongously and unjustly. 
That the complainer is willing to find caution acted in your Lord- 
ships’ books in common form. 


May it therefore please your Lordships simpliciter to suspend 
the said pretended decree and charge, and whole grounds - 
and warrants thereof, or to do otherwise in the premises 
as to your Lordships shall seem proper.—According to 
Justice, &e. [Signed by Agent. | 


II.—SUSPENSIONS OF DECREES IN ABSENCE, PRONOUNCED IN THE 
CourT OF SESSION 


Unto the Right Honourable the Lords of Council and Session, 


Note of Suspension for A., Merchant in B., against C., 
merchant in D. 


THAT the complainer has been charged [or is threatened to be 
charged] at the instance of the said to make payment, 


&e. [here narrate the charge], most wrongously and unjustly, the 


. foresaid decree having been pronounced in absence of the com- 


plainer, and without his being heard on his defences against the 
same. 
That the complainer has consigned in the hands of the clerk the 


sum of £ , being the expenses decerned for in the said decree,, 
with £ as the dues of extract. 
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May it therefore please your Lordships simpliciter to suspend 
the said decree in absence, and charge, and whole grounds 
and warrants thereof; and to repone the complainer 
against the same; or to do otherwise in the premises 
as to your Lordships shall seem proper.—According to 
Justice, &c. [Signed by Agent.] 


III.—ALL SUSPENSIONS NOT INCLUDED IN THE ABOVE Two HEaps 


Unto the Right Honourable the Lords of Council and Session, 
Note of Suspension for A., merchant in B., against C., 
merchant in D. 


THAT the complainer has been charged [or is threatened to be 
charged] at the instance of the said to make payment, 
&c. [here narrate the charge] (b), most wrongously and unjustly, as 
will appear to your Lordships from the annexed statement of facts 
and note of pleas in law. 

That the complainer is willing to find caution acted in your 
Lordships’ books in common form [or to find juratory caution, 
complying with the requisites of the act of sederunt, which is all 
that the complainer in his present situation and circumstances is 
able to find—or, is willing to consign the sum charged for—or, that 
the complainer considers that, in the whole circumstances of the 
case, he is entitled to have this note passed without caution or 


consignation ]. 


May it therefore please your Lordships simpliciter to suspend 
the said [pretended decree and] charge, and whole 
grounds and warrants thereof (c); or do otherwise in 
the premises as to your Lordships shall seem proper.— 
According to Justice, &c. [Signed by Agent. | 


Note.—If a liberation, add at (0d), “and the said complainer was 
upon the day of , incarcerated in the prison of 
where he has remained ever since ;” and at (c), 

“and to grant warrant for charging the governor or principal 
officer in charge of the said prison to set him at liberty.” if there 
has been a poinding or any other proceeding rendering an interdict 
necessary, narrate such proceedings as in the present forms at (0), 


and add a prayer for interdict at (¢). 
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TV.—INTERDICTS 


Unto the Right Honourable the Lords of Council and Session, 
Note of Suspension and Interdict for A., merchant in B., 
against C., merchant in D. 


THAT the complainer is under the necessity of applying to your 
Lordships for suspension and interdict against the said respondent, 
as will appear to your Lordships from the annexed statement of 
facts and note of pleas in law. 

That the complainer is willing to find caution acted in your 
Lordships’ books for whatever damage or expense the said respon- 
dent may sustain, in case it shall be found by your Lordships that 
he is liable for the same [or to find juratory caution, complying with 
the requisites of the act of sederunt, which is all that the complainer 
in‘his present situation and circumstances is able to find—or, that 
the complainer considers that, in the whole circumstances of the 
case, he is entitled to have this note passed, and interdict granted, 
without caution or consignation]. , 


May it theretore please your Lordships to suspend the pro- 
ceedings complained of, and to interdict, prohibit, and 
discharge the said respondent from [here state the specific 
interdict wanted, and that not by reference to the statement 
of facts annexed to the note]; or to do otherwise in the 
premises as to your Lordships shall seem proper.— 
According to Justice, &c. [Signed by Agent. } 


INDICTMENTS 
Rospery By Two PERsons—(a) OLD Form 


A. B. and C. D., now or lately prisoners in the prison of 
Greenock, you are Indicted and Accused, at the instance of The 
Right Honourable EDWARD STRATHEARN GoRDON, her Majesty’s 
Advocate for her Majesty’s interest: Tuar aLBErr bv the laws of 
this and of every other well-governed realm, ASSAULT, especially when 
committed by a person who has been previously convicted of assault : 
as also ROBBERY, especially when committed by a person who ee 
been previously convicted of theft; as also TuErt, especially when 
committed by a person who has been previously convicted of theft, 
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are crimes of an heinous nature, and severely punishable ; YET TRUE 
IT IS AND OF VERITY, that you the said A. B. are guilty of the 
said crime of assault and of the said crime of robbery, or of the 
said crime of theft, or of one or more of the said crimes, actor, or 
art and part; and you the said C. D. are guilty of the crime of 
assault, aggravated as aforesaid, and of the said crime of robbery, 
aggravated as aforesaid, or of the said crime of theft, aggravated as 
aforesaid, or of one or more of said crimes, actor, or art and part; 
IN SO FAR AS, on the . 


2nd day of January 1874, 


or on one or other of the days of that month, or of December 
immediately preceding, in or near the shop or premises situated 
in Cathcart Street, Greenock, then and now or lately occupied by 
John M‘Nab, spirit-dealer there, you the said A. B. and C. D. did, 
both and each, or one or other of you, wickedly and feloniously 
attack and assault X. Y., now or lately residing in or near Royal 
Crescent, Glasgow, and did strike him one or more severe blows on 
or about the face, and struggle with him, and you did both and 
each, or one or other of you, then and there, wickedly and feloni- 
ously, and by force and violence, take from the person or custody of 
the said X. Y., and rob him of 

A Silver Gilt or Brass or other Metal Watch, 

Two Bank or Banker’s Notes for one Pound sterling each, 

and Hight Shillings or thereby in Silver Money, 


his property or in his lawful possession ; OR OTHERWISE, 
Time and Place above libelled, 


you the said A. B. and C. D. did, both and each, or one or other of 
you, wickedly and feloniously, steal and theftuously away take from 
the person or custody of the said X. Y. 
The Watch and Money above libelled, 

his property or in his lawful possession: And you the said C. D. 
have been previously convicted of assault, and have been previously 
convicted of theft: And you the said A. B. and C. D., having been 
apprehended and taken before Harry Smith, Esquire, Advocate, 
Sheriff-Substitute of Renfrew and Bute, did, each of you respectively, 
in his presence at Greenock, on the 


6th day of January 1874, 


emit and subscribe a declaration: Which declarations being to be 
used in evidence against each of you the said A. B. and C. D., by 
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whom the same were respectively emitted: As also the watch above 
libelled, and a piece of a watch-guard, being to be used in evidence 
against both and each or one or other of you: As also an extract 
or certified copy of a conviction of the crime or theft, obtained 
against you the said C. D. before the Sheriff Court of Renfrew and 
Bute, at Greenock, with a jury, on the 


2nd day of December 1872, 


being to be used in evidence against you the said C. D., at the 
trial of you the said A. B. and C. D., will, for that purpose, 
be in due time lodged in the hands of the Clerk of the Circuit 
Court of Justiciary before which you are to be tried, that you may 
respectively have an opportunity of seeing the same: ALL WHICH 
or part thereof, being found proven by the verdict of an Assize, or 
admitted by the respective judicial confessions of you the said A. B. 
and C. D., before the Lord Justice-General, Lord Justice-Clerk, and 
Lords Commissioners of Justiciary, in a Circuit Court of Justiciary 
to be holden by them, or by any one or more of their number, 
within the burgh of Glasgow, in the month of April, in this present 
year 1874, you the said A. B. and C. D. ouGHT to be punished with 
the pains of law, to deter others from committing the like crimes in 
all time coming. 
Ropert LEE, 4.D. 
List of Witnesses. 
List of Jurymen. 


(b) New Form 


A— B— and C— D-—, prisoners in the prison of Greenock, 
you are Indicted at the instance of the Right Honourable ALEXANDER 
Urs, his Majesty’s Advocate, and the charge against you is, that 
on 2nd January 1911, in the shop in Cathcart Street, Greenock, 
occupied by John M‘Nab, spirit-dealer, you did rob X— Y—, Royal 
Crescent, Glasgow, of a watch and two pounds eight shillings of 
money ; and you C— D— have been previously convicted of dis- 
honest appropriation of property and of crime inferring personal 
violence. 

List of Productions. 
List of Witnesses. 


(Signed as before.) 
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A. List of contributories, 423. 

A celo usque ad centrum, 175. 

A me holding, 207. 

A mensé et toro, separation, 69. 

A morte testatoris, vesting, 598. 
ABANDONMENT, of subjects insured, 471, 
480. ‘ 

ABATEMENT of rent, 191. 

ABBREVIATE OF ADJUDICATION, 676. 

ABDUCTION of girls, 736. 

ABIDING by a writ, 744. 

ABOMINABLE practices, 737. 

ABORTION, 731. 

ABSENCE, decrees in, 699; reponing, 
699 ; how far entitled to force of 
decrees 77 foro, 699. 

how used in compensation, 516. 
proceedings in, 657. 
criminal cases in, 757. 

ABSENTEE, form of intimation to, 
524. , 

Absentis, factor loco, 277. 

ABSOLUTE disposition with back bond, 
216. 

ABSOLUTE privilege, 116. 

ABSOLVITOR, 658. 

ABSTRACTED multures, 
230. 

ACCELERATION of distribution of trust 
estate, 638. 

AccEPrancE, by arbiters, 707. 

of a bill, 324, 333. 

of offer, 286, 307. 

of trust, 631. 

whether revocable, 287. 
ACCEPTILATION, 512. 

discharging bill, 343. 
Acceptor of bill, 323, 324. 


action of, 


ACCEPTORS and survivors, in trusts, 631. 
AccEss, to children, 103. 
| ACCESSION, a mode of acquiring pro- 
perty, 123. 
in crime, 715. 
of creditors, to trust deed, 682. 
ACCESSORY actions, 653. 
ACCIDENT, on railway, 112, 454. 
to subjects let, 191. 
as a ground of compensation, 389. 
insurance, 508. 
ACCOMPLICK, 715, 763, 770. 
ACCOUNTANT OF CouRT, 639 ; superin- 
tends curators bonis, 99 ; superin- 
tends factors loco tutoris, 83; in 
bankruptcy, 675. 
Accounts, in sequestration, 674-8. 
are privileged writs, 314. 
to be rendered by guardians, 89 ; by 
agents, 429. 
prescription of, 543, 548. 
ACCRETION of legacies, 602. 
ACCUMULATION, of securities, 281; of 
income by will, 593; of actions, 
657. 


ACCUSED, evidence of, 771. 

ACQUIESCENCE, in nuisance, 219, 297 ; 
in loss of servitude, 231. 

Acquirenda, not affected by inhibition, 
258. 

Acquisition of property, 121 seq. 

Act AND WARRANT, 677. 

Act or Gop, 113, 191-3, 303; in the 
law of carriage, 451; in charter- 
party and bill of lading, 461. 

Act OF GRACE, 705. 

Aot oF PARLIAMENT. 

Act oF SEDERUNT. 


See Statutes. 
See Sederunt. 
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Actio in rem, 282, 306; im personam, 

282. 

personalis moritur cum persond, 110. 

quants minoris, 359. 

redhibitoria, 359. 

tutele directa, and a. t. contraria, 90. 

Actions, 640 seq. 

real and personal, 640. 

ordinary and rescissory, 642. 

ret wpersecutorie and penales, 646 ; 
mixed, 648. 

petitory, possessory and declaratory, 
648. 

accessory, 653. 

procedure in civil cases, 655. See 
Process. 

AcrIve transmission of claim of damages 
for wrong, 111. 

Actor, or art and part, 715. 

Actor sequitur forwm ret, 15. 

Actus, 223. 

lex loct, 780. 

Ad deliberandum, exhibition, 578. 

Ad factum prestandwm, obligation, 282, 
521; how discharged, 513; judg- 
ment, imprisonment for failure to 
implement decree, 702; caution 
for obligant, 438 ; caution in rela- 
tion to prescription, 548. 

Ad non executa, confirmation, 617. 

Ad omissa vel male appretiata, confirma- 
tion, 616. 

Ad remanentiam, resignation, 209. 

Ad vitam aut culpam, tenure, 383. 

ADEMPTION, 591. 
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radical right of a truster, life 
interest in land, beneficiary’s share 
of heritage, 262, 269. 
ApsupIcaTIon, special, 268 ; general, 

268; latter alone in use, 268; 
abbreviates, 268. 

on liquid claims; or in security, if 
debtor be vergens ad inopiam, 269 ; 
and then no legal, 269. 

against apparent heirs, 262, 269. 

charges, general, special, and general- 
special, constitution and adjudica- 
tion, 263, 270. 

seisin, entry, composition, 
modern completion of, 270. 

interest and arrears, 271; debtor con- 
tinues to be the vassal, 271. 

litigiosity, 271. 

redemption within the legal of ten 
years, and declarator of expiry 
thereof, or forty years, 268. 

preference, part passu ranking, 271; 
completion of title, 272. 

substituted for apprising, 260, 267. 

abbreviate, 676. 

contra hereditatem jacentem, 273. 

in implement, 274. 

on trust bond, 275. 

declaratory, 275. 

sheriff, how far competent, 34, 275. 

and inhibition, 256. 

interest on sum in decree of, 271, 
444, 

and intimation, 525. 

ADJUSTMENT of record, 659. 


270 ; 


ADHERENCE, of husband and wife, 
69. 

ADHERENTS, joined with communicants 
in electing parish minister, 48. 


ADMINICLE, 651. 

ADMINISTRATION of trustees, 631. 
ADMINISTRATION, local, 790 seq. 
ADMINISTRATION, right of. See Hus- 


Aditio hereditatis, 614. 
ApsouRNAL, Acts of, 6. 
ADJUDICATION, 260, 267 seq. 
Apprising. 
The legal, 268. 
adjudgeable subjects, 262, 269 ; herit- 
able rights, though personal, leases, 
faculties or powers, 262, 269; not 
arrears, but certain bank stocks, 


See also 


band and Wife. 


ApMIRALty Court, 12; abolished, 32 ; 


history of its jurisdiction, 31; prize 
cases sent to England, 32; civil 
jurisdiction divided between Court 
of Session and Sheriff Court, 32 ; 
criminal jurisdiction divided be- 


tween Justiciary and Sheriff 
Courts, 32. 
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ADMISSIBILITY of evidence, 683. 
of oath on reference, 685. 
of witnesses, 690. 
ADMISssiIon, of presentees, 49. 
judicial, in proof of prescribed debt 
or bill, 544, 551. 

Avoprion, of null deed, eg., forged - 
bill, 298-9. 

ADULTERY, gives occasion for separa- 
tion, 70; for divorce, 76; evi- 
dence by party, 691; as a crime, 
734. 

ADVANCE, to partnership, 397, 402, 409. 

and legacies, 597. 
does not fall under triennial prescrip- 
tion, 544, 

ADVANCE notes, 459. 

ADVICE, to commit crime, 715. 

ADvocatTE, qualified for bench of Court 
of Session, 25 ; protected by law of 
privilege, 118 ; nature of employ- 
ment, 432. 

ADVOCATION, 20; superseded by ap- 
peal, 21, 655; in criminal cases, 
30, 778. 

Aimulatio vicint, 136. 

AFFIDAVIT, in sequestration, 674-8. 

AFFInity, and forbidden degrees, 63. 

AFFIRMATION, in lieu of oath, 694. 

AFFREIGHTMENT, 461. 

AGENCY, 427 seq. 

gratuitous mandate, 427; mandatary 
spondet peritiam and a minor 
amount of care, 427. 

definition of, 427. 

constitution or proof, 427 ; “holding 
out,” 427; ratification, 427. 

Delegatus non potest delegare, 42'7. 

liabilities of agent to principal, 428 ; 
to obey instructions express or im- 
plied, to use skill and diligence, 
not to be auctor m rem suam, 
render accounts and keep prin- 
cipal’s funds separate, 428. 

liabilities of principal to agent, 428 ; 
to pay commission, indemnify, and 
respect rights of retention, 428. 

liabilities of agent and third parties 
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inter se, 429 ; personal liability of 
agent, by signatures, by acting be- 
yond or without authority, by not 
disclosing authority, by being en- 
trusted with money to pay over, 
and by wrongs, 429; liability of 
third parties to him, 429. 

AGENcy, liabilities of principal and 
third parties inter se, 429; del 
credere commission, 430. 

holding out, 431; general and special, 
431; factors (commercial) and 
brokers, 432; advocates and 
counsel, 432; law-agents, 433. 

termination, 433 ; by revocation, new 
appointment (authority coupled 
with an interest), 433 ; renuncia- 
tion, 433; death of either party, 
433; notice of principal’s death, 
434; precepts and writs of clare 
constat, 434 ; clause of registration, 
434 ; bankruptcy, insanity, 434. 

prepositura, 71. 

involved in service, 382. 

AGENT, taking oath on reference, 686. 

and principal. See Agency. 

and servant, 382; hypothec, 306, 433 ; 
confidentiality, 694. 

AGGRAVATION, of crime, 719, 762. 

AGNATE, 81; claims curatory of the 
insane, 97. 

AGREEMENT. See Contract. 

clauses in Lands Clauses Act, 136. 

AGRICULTURAL Hoxpines Acts, 193 ; 
as to bequest, 187. 

AGRICULTURAL leases, power to assign, 
187. 

AGRICULTURE, BOARD oF, 810. 

Arr, nuisance to, 219. 

Alba firma, 159. 

Alibi, 765. 

AuiEn, 627; cannot be guardian, 85 ; 
once disabled as to holding land, 
148 ; succession of, 627. 

ALIENATION, of heritage by minor, 
92. 

prohibited in entail, 565; by bank- 
rupt, 667. 
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AuImEnt, by parents to children, 284 ; 
by children to parents, 284; ex 
debito naturali, 284; by parish, 
284, 799; by son-in-law, 285 ; by 
husband and wife «inter se, 285 ; 
ea jure representationis, 285; of 
bastards, 285; jurisdiction of 
justices, 39. 

of heir, 241 ; of ward, by guardians, 
88. 

imprisonment for refusal to pay, 667, 
702. 

to pupils formerly cognisable by 
Privy Council, 23. 

dealt with by sheriff, 35. 

ALIMENTARY debts, prescription of, 
543. 

fund not arrestable, 531 ; nor assign- 
able, 523 ; in bankruptcy, 679. 

ALKALI Act, 794. 

ALLEGIANCE, oath of, taken by judges, 
20. 

“ ALLENARLY,” 570. 

AocaTion of area of parish church, 
55. 

ALLODIAL, 147. 

ALLONGH, 329. 

ALLOTMENT of seaman’s wages, 459 ; of 
shares, 415. 

ALLUVIO, 123. 

ALTERATION on bill, 344; of memo- 
randum of association, 413. 

of succession, prohibited in entail, 
565, 567. 

ALTERNATIVE holding, 207. 

Altius non tollendi, servitude, 226. 

AMBASSADOR, 2. 

AMENDMENT of record, 659. 

AMPLE interpretation of Acts, 8, 9. 

Amotio, 738. 

ANCILLARY submission, 707. 

ANIMALS, bodily injury from, 112. 

cruelty to, 732. 

Aww, 57; confirmation not required, 
57; not due to minister, 57; but 
to executors, 57 ; division of, 58; 
Small Stipends Acts, 58. 

no apportionment of, 145. 


INDEX . 


Annat. See Ann. 

ANNEXATION of church lands to Crown, 
247. 

of fixtures, 145. 
ANNvUALRENT, bonds of ; retoured duty, 
165. 
infeftment of, 213; poinding of the 
ground on, 214. 
ANNUuIty is heritable, 140. 
postponing division of estate, 599. 
in sequestration, 677. 

Annus deliberandi, 578. 

ANTENUPTIAL MARRIAGE CONTRACT, 
571; in bankruptcy, 668; not 
affected by legislation as to pro- 
perty of spouses, 67. 

Apocha trium anorum, 513. 

APPARENCY, 170, 262, 279, 577 ; aboli- 
tion, 577. 

relation to positive prescription, 540. 

APPEAL, 12 ; to Court of Session, super- _ 

seding advocation, 20, 663. 

to Justiciary Court, 30, 778 ; to Cir- 
cuit in civil cases, 30. 

to House of Lords, 21, 664, 698. 

APPEARANCE, entering, 657. 

APPOINTMENT, power of, 605. 

APPORTIONMENT, of periodical pay- 
ments, 144, 242. 

excluded as to stipend, 57. 
power of, 605. 

APPREHENSION of accused persons, 756. 

APPRENTICE, 398. 

APPRISING, 260 ; see also Adjudication. 

its original nature, 260; formalities ; 
the legal, 261; apprisable subjects, 
262. 

against apparent heirs, 262 ; ancestor 
the debtor, 262; heir the debtor, 
263; charges, 263; seisin, entry, 
composition, 263; allowance of, 
264 ; interest and arrears thereof, 
265 ; litigiosity, 265; reduction, 265. 

redemption, 266. 

preference, part passu ranking, 266. 

history of changes in nature of—judi- 
cial sale, then under reversion, then 
prgnus pretoriwm, 272. 
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APPROBATE and reprobate, 298, 595, 
610. 
APPROBATION of sub-valuation of teinds, 
249, 
APPROPRIATION of teinds, 245. 
Aque-haustus, 222, 235. 
AQUEDUCT, 222, 235, 
ARBITER, 706 ; minor as, 92. 
deeds of, are privileged writs, 314. 
ARBITRATION, 706 seq. 
decree-arbitral; submission; arbiters, 
706; oversman; time foraward, 707; 
prorogation ; effect of death; sub- 
stantive; executorial of a term ina 
contract, 707 ; arbiters not named, 
707. 
acceptance by arbiters, 707. 
confers no executive powers, which 
are supplied by Court, 708; evi- 
dence, havers, diligence, 708. 
acts ultra fines compromisst, 708. 
interpretation of powers; discharges, 
moveable and heritable, 709. 
reduction of award, 710; corruption, 
bribery, or falsehood, 710. 
under Lands Clauses Act, 137. 
under Agricultural Holdings Acts, 
193. 
under Workmen’s Compensation Act, 
392. 
by trustees, 633. 
ARMORIAL hearings, 44. 
ARRANGEMENT, deed of, in bankruptcy, 
675. 
ARREARS, of feu-duty, 162. 
of rents, feu-duties, &c., are moveable, 
140. 
Arrest, 756. 
with or without warrant, 756; magis- 
trate, procurator-fiscal, 756. 
ARRESTEE, 528. 
ARRESTER, 528. 
ARRESTMENT, 528 seq. 
arrester, common debtor, arrestee, 
528. , 
warrant; special letters; in letters 
of horning; precepts of; in ex- 
tract decrees; on extract regis- 
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tered protests of deeds with clause 
of registration for execution, 528 ; 
pupil, 529; factor, corporation, 
creditor himself, 529. 
ARRESTMENT, for execution; for se- 
curity, debtor vergens ad inopiam 
or wm medrtatione fuge, 529; on 
dependence, 529-80. 
debts arrestable, it moveable, though 
conditional, 530; ships, shares, 
moveable interests in trust-estates, 
530; not debts on bills; future 
debts, but current rent, 580; ali- 
mentary debts, 531; as to salaries, 
fees, wages, 531;.as to fruits im 
bonis, 531. 
breach of, 532, 727. 
does not fail by death of parties, 532 
loosing of, 532 ; on payment, caution, 
or consignation, 532-3. 
Furthcoming, 533. 
preferences among arrestments, 534 ; 
between a. and assignations, 535 ; 
according to date of intimation of 
latter, 535. 
damages for wrongous, 115. 
of goods in vendor’s hands by him, 
372. 
prescription of, 547. 
and poinding, 536. 
jurisdictionis fundande causd, 16 ; by 
Court of Session or by Sheriff 
Court, 16 ; places no nexus on pro- 
perty, 16; decree not limited to 
value of thing arrested, 16 ; action 
following must be in Court of 
Session or in Sheriff Court, 16; not 
in action of declarator, reduction 
or status, 16; fresh a. for new 
action, or in case of representa- 
tives, 16. 
Arrhe in contract of service, 383. 
ART AND Part, 715. 
ARTICLES OF ASSOCIATION, 414. 
ARTIFICIAL channels, 235. 
ARTISTIC property, 134. 
ASCENDANTS, as successors in heritage, 
560. 
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ASSAULT, 733; grounding action of | “AT AND FROM,” In marine policy, 470, 


damages, 111. 485, 501. 

Assessment. See Local Government. Arrrmpt, at crime, 718 ; to steal, 740 ; 
for churches, 55; for manse, 52. to murder, 731. 

Asspts of partnership, 353. Auction, sale by, 378. n ; 

ASSIGNATION, 522 seq.; alimentary | Awctor m rem suam, disability applie- 
rights incapable of, 523; of pro- able to tutors and curators, Sik 
perty of a liferenter, 523; para- in partnership, 404 ; as applied to 
phernal goods, 523. agents, 428 ; as applied to trustee, 

intimation, completing the convey- &e., 634, 


ance, 523; and giving preference, | Aupit of banking company, 426. 
523, 585; modes of, 524; equiva- | Auprror of public company, 419. 
lents, 524; modern forms, 524; | AUGMENTATION, 51. 

intimation to company, railway | AVERAGE, loss, 471, 489. 


corporation, bank, joint obligants, warranty, 496. 
absentee, 524; charge, debtor’s general, 479, 492, 495. 
promise to pay, 524; possession, insurance of fire risk, 504. 


524; registration for publication, | Avulszo, 123. 

525 ; to factor, 525 ; private know- | AWARD, of arbiters, 707; reduction of, 
ledge, 525; intimation unnecessary 710. 

in indorsing, bills and notes, 525 ; of sequestration, 674. 

in notes payable to bearer, 525 ; 

in adjudication and marriage and | B. uist of contributories, 423. 
bankruptcy process, 525; as to | Bacx-Bonp, 630. 


moveables retentd possessione, 526. absolute disposition with, 215. 
Assignatus utitur jure auctoris, 526-7; | Back-LrrrEr, 630. 
oath on reference, 527; right absolute disposition with, 215. 


passes subject to burdens and | Backtne of warrants, 11, 756. 
equities, 527; rule fails in heri- | Batt, 759. 

tage and in corporeal moveables, | Baiiie, of Stewartry, 37. 

and as between assignee and a | Barry's part, 606, 

third party, 527; latent trusts and | BaLancine accounts in bankruptcy, 


equities, 527. DLs 
distinguished from negotiation, 317; | Baxnor, 23. 
operated by draft, 340. Bank, books, 684. 
- of leases, power to grant, excluded, as joint stock company, 411, 425. 
intimation, effect, 189. form of intimation to, 524. 
on payment by non-debtor, 509. Bank Nots, how far poindable, 536 ; 
formerly operated by marriage, 65. prescription, 550. 
to writs and rents, 150. Bank Srook, affected by adjudication, 
of marine policy, 477. 269. 
of right to sue on contract, 300. BANKER, his lien, 519. 
Assignatus utitur jure auctoris, 526-7. Bankruptcy. See Sequestration: Cessio. 
ASSIZE, 766. 


history, 666. 

and insolvency, 667, 672. 
notour, how arising, 672. 

of tenant, its effect on lease, 188. 
reductions, 667. 


ASSOILZIE, 658. 

ASSUMPTION of trustees, 631. 
ASSURANCE. See Insurance. 
ASSYTHMENT, 110. 
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Banxrvuprcy, frauds, 750. 

of agent, 434, 

proceedings, before sheriff, 34. 

of firm, or of partner, 394. 

simulated in judicial and supervised 
winding-up of company, 421. 

in dissolution of partnership, 405. 

poinding of the ground in, 641. 

balancing accounts in, 517. 

international law as to, 788. 

BANKS of stream, 234. 

BAnwnock, 227. 

Banns, 64; effect on wife’s property, 
69. 

Bar of trial, insanity in, 712, 757. 

BARGEE, as common carrier, 450. 

Baron, 3; appeal from his court to 
sheriff, 33; major and lesser, 42 ; 
old jurisdiction, 41; partly abol- 
ished in 1746, partly in desuetude, 
43. 

Barony, 157; erection, 43 ; privileges, 
183 ; as title to salmon-fishing, 178. 

burgh of, 41, 43-4. 
mill, 228. 

BarRATRY, in marine policy, 470, 502. 

BARTER, 359. 

Bass Riewt, 206. 

BASTARD, 104, 285, 626, 785. 

aliment, 285. 

succession of and to, 626. 

formerly incapable of testation, 626. 
letters of legitimation, 626. 

BasTarRDy, dealt with by commissaries, 
60. 

Barrery, pendente lite, 732. 

BEARER, documents payable to, 525. 

Bet, church, as res sacra, 138. 

BENEFICE, church, 244. 

BENEFICIARY, as buyer of trust estate. 
See Trust. 

Beneficium, or feu, 147. 

Beneficium cedendarum actionum, 440 ; 
divisionis, 439 ; ordinis, 438 ; com- 
petentie, 448 ; anventarn, 578. 

Brausst, of lease, 187. See Wall. 

Bust evidence, demanded, 683. 

BESTIALITY, 736. 
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| Berrine contracts, 295 ; premises, 719. 
BIGAmy, 63, 734. 
Brut-CHAMBER, 25-6, 660; in seyues- 
tration, 674. 
Bit or Exceptions, 660, 699. 
BILL or ExcHanee, 316 seq. 
definition, 319; drawer, 
drawee, 320; acceptor, 
indorsee, 328. 
the order, 313 ; capacity to contract, 
325; authority to sign, forgery, 
326; procuration, 326 ; fictitious 
person, 320. 
acceptance, general and qualified, 
324, 333; signature on stamped 
paper, 324; alterations, 344; de- 
livery, 325; for honour, 344; 
holder for value, holder in due 
course, 327. 
negotrateon by delivery with or with- 
out indorsement, 321, 328; allonge, 
329 ; absolute, conditional, blank, 
special, 329; restrictive, 330; of 
bill overdue or dishonoured, 330 ; 
rights of holder, 331. 
duties of holder; presentment, 331-5; 
dishonour, 333; notice of dis- 
honour, 335; protest of foreign 
and inland, 338. 
acceptance and payment for honour 
or supra protest, 344. 
draft in Scotland operates assigna- 
tion, 340. 
liabilities of parties, 340-2. 
discharge of bill, 342. 
measure of damages on dishonour, 
341; interest, exchange,  re- 
exchange, 341-2. 
lost, 346 ; drawn in a set, 346 ; con- 
flict of laws, 347. 
place and time of drawing and pay- 
ment ; days of grace ; payment on 
demand on or after sight ; month, 
Sunday, 321 seq. — 
cheque, 348; crossed cheque, 349 ; 
general and special crossing, 349 ; 
“not negotiable,” 350; customer, 
351. 


payee, 
323 ; 
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Britt oF ExcHancE, good faith, 353 ; 

noting, 338. 

proof prout de jure of real liabilities 
of parties, 355. 

summary diligence, 317, 355; after 
protest registered, 317 ; if ex facre 
regular and requiring no intrinsic 
proof, 317; therefore, not if signed 
by initials or mark, or vitiated, or 
forged, or (usually) if signed by 
procuration, or torn, 318. 

debt on, not arrestable, 530. 

trust in indorsation of, 630. 

interest on, 321, 341-2, 444. 

prescription, 550; six years’, unless 
diligence executed or action raised, 
540; bank notes, 550. 

proof of constitution and subsistence 
by writ or oath or admission ; 
commencement of course of pre- 
scription, 550-1. 

forms, App. II. 

adoption of forged, 298. 

for gaming debt, 296. 

Bit or Lanine, 462, App. IIL; 
clean bill; copies, 463; a docu- 
ment of title, 463; negotiable for 
right to sue and indorsation, giving 
no higher title than cedent had, 
except in regard to fraud and 
stoppage wm transitu, 463. 

as affecting stoppage im transitu, 374. 

Brit in Parliament, 810. 

Birps, protection of wild, 176. 

Birva, registration of, 801. 

settlement, 800. 

Bisnor, how elected, 47; jurisdiction, 
through commissaries, 58 ; duty as 
to manse and glebe, 52, 54. 

BisHor’s teinds, not compulsorily sold, 
250 ; postponed in allocation, 253. 

Biank bond, 313. 

BLASPHEMY, 719. 

Briencw holding, 159, 164, 167. 

BioopwIt, 43, 685. 

BoaRD OF SUPERVISION, 798. 

Boarp, school, 804. 

Board WAGES, 384. 
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Bona fides, 126 ; possession in bond fide, 
127. 
in regard to bills, 353 ; to prescrip- 
tion, 551. 
bond fide payments, 511. 
bond fide traveller, 806. 
Bonp, of annualrent, 
guished, 214. 
heritable and moveable, 140. 
in questions between husband and 
wife, 68. 
as to escheat, 169. 

Bonp and disposition in security, 215. 

BonDHOLDER, under Lands Clauses 
Act, 137. 

fire insurance by, 505. 

Bonus, 242. 

Book, 134. 
symbol used in sasine, 154. 
business, 536, 684 ; bank, 684. 

BorDER warrant, 16. 

BorROWING in agency, 431 ; by trustees 
634. 

Borstat institution, 715. 

Bortomry, 305, 464; insurable, 476. 

Bounvine charter, 182. 

Box-Day, 664. 

BreEacu, of arrestment, 532, 727. 

of contract, 119, 521; involving lia- 
bility for interest and expenses; or 
for damages ; implement, failing 
which, imprisonment, 521. 

of the peace, 724; of duty, 732. 

of sequestration, 204. 

of trust and embezzlement, 737, 738, 
741. 

BREAK, in lease, 196. 

BREWING, 175. 

BRIBERY, 724; as disqualifying a wit- 
ness, 693. 

in arbitration, 710. 

BRIDGES, roads and, 797. 

as res publice, 138. 

BRIEVE, 655 ; sent to sheriff, 33-4; of 
service, 578, 581; of terce, 238 ; in 
cognition of insane persons, 96. 

BririsH Acts, promulgation of, 3. 

BRIvTIsH MusEvum, 135. 


213; extin- 
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BritisH Sup, 456. | 
BROKER, 432, 468, 478, 487, 519. 
BROTHEL, 736. 
BuBBLE Act, 411. 
BUILDING, in burghs, 793 ; of churches, 
55. 
taken under Lands Clauses Act, 137. 
servitude against, 226. 
BULL, papal, instituting corporations, 
410. 
BuRDEN, public, in calculating com- 
position, 167; on tenants, 193. 
on liferenter, 241. 
real, 157. 
Bureage, holding, 160 ; no non-entry, 
164. 
subjects, liable to terce, 237; and 
courtesy, 240. 
Burau, 3, 41, 791. See Town Councils. 
a corporation, 410. 
royal, of regality, of barony, 41. 
magistrates, councillors, by whom 
elected ; police burghs, 41; juris- 
diction of magistrates in civil and 
criminal cases, 42 ; Dean of Guild, 
42. 
as to thirlage, 228. 
as a dominant tenement, 222. 
parliamentary election in, 22. 
old liability for prisoners, 704. 
registers of sasines, 155. 
removing from subjects in, 197-8. 
Burexu Court, 12. 
BuRGHAL-LANDWARD parish, provides 
a manse and glebe, 52. 
BuRIAL-GROUNDS Acts, 56, 801. 
Bursary, 47. 
Business, carried 
636. 
Byg-Laws, 6 ; for railways, 455. 


on by trustees, 


CAB, a common carriage, 450. 
CaLaAmity, common, death in, 559. 
- CALLING, of summons, 656. 
CALLs, 423 ; mortgage of, 417. 
’ CaLumny, oath of, 77, 688. 
CANAL COMPANY, aS common carrier, 
450; valuation, 808. 
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CANCELLATION of and on bills, 343. 
of will or legacy, 590. 
Canon Law, 4; decretwm, 5; decretals, 
5; its authority, 6. 
as to degrees of relationship, 63. 
Capacity, testamentary, 606. 
to contract, 287-8. 
CapivaL, of partnership, 401; of com- 
pany, 413. 
CAPITAL offence, 759. 
sentence involves single escheat, 169. 
punishment, 716, 
Caption, letters of, 702. 
CaRB, in the use of thing let, 382. 

required of agents, 428. 

required of carriers, 453. 

required of trustees, 635. 

Carao, insurable, 474. 

CARRIAGE-ROAD, 223. 

CARRIER, 449 seg. See also Railway ; 
Shipping. 

Locatio-conductio re, operarum, operis 
vehendarum mercium, 449-50 ; pri 
vate ; common, 450, obligation to 
earry for all and sundry, under 
certain conditions, 450. 

educt, nautee, caupones, stabularii, 303 
450; demands safety of goods, 
except against damnum fatale, 
King’s enemies, tear and wear, 
vice, tendency to harm, or fault 
of consignor, and at sea fire or 
crime, 450-1. 

limitation of liability of land carriers, 
where goods are valuable in smali 
bulk, 451; or horses, cattle, sheep, 
or pigs, 451; special contracts, if 
just and reasonable, 452; traffic 
facilities on railways and canals, 
452; Railway Commission, 452. 

in sew carriage, limitation by tonnage, 
for loss of life or personal injury 
or other damage, 453. 

duties of all carriers; care and dili- 


gence; beginning of liability, 
furnishing of sufficient. apparatus, 
competent servants; res ipsa 


loguitur, 453 ; through ticket, 454. 
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Carrier, in the law of letting to hire, | Cavurion, in cash credit bond, 442. 


8381; of sale, 370. guarantees of credit or fidelity, 442 ; 
right of retention, 517. introductions, letters of credit, cir- 
Case stated, in summary prosecutions, cular letters, letters of recom- 
779; workmen’s compensation, 392. mendation, 442; obligations of 
CasH CrEDIT Bonn, 216; caution, 442; employer in case of guarantee for 

inhibition, 258. due performance of office, 442-3. 
CasH PayMENT, not struck at by 1696, extinction of, modes of, 443. 

c. 5, 671. prescription or limitation of, 547 ; 
CasuaL homicide, 728. seven years, 548; clause of relief, 
CasvALtIEs, 163 seq. ; of ward-holdings, bond of relief, foreign caution, 

163; of feu-holdings, 164; of all 548 ; mutual relief, bond of corro- 

holdings, 165; limited after 1874, boration, mercantile guarantees, 

166 ; redemption, 168. bills, ad factum prestandum, dis- 
Casus wmissionis, 651. charge of office, composition in 
CaTHoLtc rights, 280. bankruptcy, 548. 

Carty, carriage of, 451. judicio sister, 17. 

hypothecated, 202-3. granted by minor, restored against, 
Causa remota, 114. 93. 
CAUusE shown, in civil jury cases, 660. found by tutors and factors loco 
Cautio usufructuaria, 241. tutors, 81, 83; found by curators, 
Caution, 437 seq. 84, 

in writing, formal or set up by rez juratory, 700. 

interventus or given im re mer- loosed on tacit relocation, 190. 

catorid, 487-8 ; signed by all meant in loosing of arrestment, 532-3. 

to be bound, except in judicial, in Bill-Chamber, 661. 

438. found by trustee in sequestration, 

obligation of cautioner; benefictum 677. 
ordints, or of discussion, 438 ; now debts secured by, how affected by in- 
not implied in any case, formerly definite payments, 510. 


not if parties bound in solidwm or in suspension, 700. 
caution was ad factwm prestandum, in criminal appeal, 779. 
438; beneficiwm divisionis, 439; | Caurioner, his lien, 519. 
natural obligation guaranteed, 439. | Crruine of flatted house, 225. 

relief against principal debtor, 439; | CrieprRarrion of mariage 62, 64. 
amount thereof, 439 ; loss of relief | Crrriricare of registry of aie 458. 
frees cautioner, 440 ; prescription, of sale or mortgage of ship, 459, 


oath on reference, 440 ; relief, when CERTIFICATION, in reductions, 644. 
excluded, 440 ; vergens ad inopiam, | Crssmr clause, 462 
; F 


440. Cessio bonorwm, 34, 668, 671, 681, 704 ; 
relief among co-cautioners, 440 ; bene- disposition omniwm bonorwm, 704 ; 

jicium cedendarum actionum, 440 ; no discharge of old, 705 ; dy vote 

eases or deductions communicated, habit, 705 ; Act of meuias 705 

440 ; effect of discharge, 440; bond recalls gifts between spouses, 73. 


of corroboration, 441. as dissolving partnership, 405. 


judicial, 441; in suspensions, 441 ; how distinguished f , 
; ed fr 
attestors, 441; maritime cases, bor, § om sequestration 


judicio sisti and judicatum solvi, 441. CHANCERY, service retourable to, 578 | 
, 578. 
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CHANGE of voyage, 470, 485, 
CHANNEL of stream, 234. 
CHAPLANRY, 47. 
Cuapter, of bishop, 47. 
CHARACTER, in criminal trials, 772. 
master in giving a, is privileged, 118, 
385, 
impugning of, 765, 771. 
CHARGE, of improvements on entailed 
estate, 569. 
CHARGER, in suspension, 700. 
CHARITABLE bequest, 603;  nobile 
officcum ; cy pres; diligence of trus- 
tees ; diversion of funds ; prescrip- 
tion, 604 ; religious body, 604 ; ad- 
ministration and perpetuation, 604. 
CuHar.eEs I., submission to, regarding 
teinds, &c., and his decrees arbitral, 
249, 
CHARTER, feu, 148 seq. 
manners of holding @ me and de me, 
148. 
narrative, 149; dispositive clause, 
149; the ruling clause ; “ dispone,” 
149; novodamus, 153; tenendas, 
reddendo, 149 ; assignation to writs 
and rents, 150. 
warrandice, personal, being either 
simple, or from fact and deed, 150; 
or absolute, 151; scope of warran- 
dice, 151; burdens by supervenient 
laws, 151; Crown grants, 151 ; 
eviction and the remedy under 
warrandice, 152; intimation of 
threatened eviction, 152. 
real warrandice, 152. 
royal, setting up corporation, 410. 
CHARTERERS have an insurable interest, 
475. 
CHARTER-PARTY, 461. 
containing contract of affreightment 
of various sorts, 461-2. 
form, App. ITI. 
CHASTISEMENT, of children, 108 ; of ap- 
prentice, 393. 
CHAUD MELLA, 729. 
CHEQUE, 348. 
Cutmr, examination in, 694. 
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Cuinp. See Parent and Child. 
effect of birth of living, 76. 
entitled to sue on death of parent, 
ae 
obligation on, to aliment parent, 284. 
sharing firm’s profits, 397. 
provisions for, out of entailed estate, 
569. 
birth of, revoking will, 591. 
as criminal, 713. 
CHIMNEY, inserted in gables, 225. 
Chirographum apud debitorem repertum 
presumitur solutum, 511. 
Cxoicez, domicile of, 782. 
CHOOSING curators, action of, 83. 
CuurcH : building and repair of, 55 ; 
size, 55; cost, 55; assessment, 55 ; 
valued and real rent, 55; pew 
rents, 55; allocation of area, 55 ; 
quoad sacra annexation of lands, 
56 ; quoad sacra parishes, 56. 
as res sacra, 138. 
assessments, ot falling on liferenters, 
241. 
in regard to prescription, 552. 
new, quoad sacra, 51; in Highlands 
and Islands, 51. 
annuals, 160. 
court, 755. 
CHURCHMEN, as judges of the Court of 
Session, 24. 
CHURCHYARD, 55; as res unoversitatis, 
138. 
Circuit Court, 29. 
appealed to in criminal cases, 778. 
CIRCUMDUCTION, 695. 
CIRCUMSTANTIAL evidence, 697. 
CIRCUMVENTION, 655 ; in wills, 606. 
CISTERCIANS, privileged clergy, 245, 253. 
CrraTion, and contract, as founding 
jurisdiction, 15. 
domicile of, 14, 781. 
how served in civil and 
cases, 45. 
edictal, 15. 
in non-entry, 164. 
as interrupting prescription, 556. 
in criminal cases, 763. 


eriminal 
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Crvin, or municipal law, 2; or Roman 
law, 4, 6. See Roman Law, 
possession, 125. 
jurisdiction, 12. 
fruits, 127. 
obligation, 283. 

Civiliter, rule in exercise of servitudes, 
222. 

Cram, in bankruptcy, 674; in multiple- 
poinding, 653. 

under Employers’ Liability Act, 388. 
under Workmens’ Compensation Act, 
392. 
CLANDESTINE, injury to women, 736. 
marriage, 64 ; as a crime, 735. 

Crap and happer, symbols used in sasine, 
154. ; 

Clare Constat, precept and writ of, 582. 

in relation to positive prescription, 
541. 

‘Crass, legacy to a, 599. 

Cura bill of lading, 463. 

CLEANSING, 792. 

‘CLEARANCE, of ships, 463. 

CLERGY, secular and regular, 46. 

CuERK, length of employment of, 383. 

Ciosn-T1mE, for game, 177 ; in salmon 
fishing, 179. : 

CoacH, as common carriage, 450. 

Co-CauTIonERS, 440. 

Copicit, 595. 

COERCION, 293. 

Co-ExrcuTors, 619. 

CoGnition of the insane, 96. 

COHABITATION, with habit and repute, 
62. 

Cornina, 746. 

CoLLABORATEUR, 387, 

CoLLATERALS, as successors in heritage, 
560. 

CoLLATIO, inter heredes, 588; 
liberos, 612; of provisions and 
advances in calculating legitim, 
612. 

CoLLATION, by bishop, 47. 

CoLLEGE of Justice, 24, 26. 

CoLLEGIATE church, 48. 

CoLuiERs, 44, 105. 


onter 
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Cox.iston of ships, 460. 
hypothec for damages, 306. 

CoLLUSIVE possession, 126. 

Compat, trial by, 682. 

CoMBINATIONS, wrongs by, 119; trade 
union, 119; bad motive and legal 
act, 119; wrongful to procure 
breach of contract, 119 ; conspiracy, 
120; responsibility of trade union, 
120; Trade Disputes Act, 120. 

Comrort, affected by nuisance, 219, 

CoMFORTABLE enjoyment of property, 
221. 

CoMING to a nuisance, 219. 

CoMMENCEMENT of statutes, 3. 

CoMMENDATOR, 46. 

ComMIssaRy Courts, 58; the bishop’s 
court with formerly extensive juris- 
diction, 58 ; of Edinburgh, 12, 58; 
its double jurisdiction, 58 ; history 
of functions of, 58-61; present 
jurisdiction, 60 ; merged in sheriff, 
but seal continued, 60, 613; im- 
portant cases in Court of Session 
only, 61. 

CoMMISSION due to agent, 428. 

CoMMISSIONERS, Clauses Act, 136. 

in bankruptcy, 676. 
of supply, 40, 795. 

CoMMITMENT of accused person, 758. 

CoMMtXxtIoN, in acquisition of property, - 
123. 

ComMoDATE, 301; loan of non-fungible, 
302 ; obligations arising from, 302. 

Common, calamity, death in, 559. 

carrier, 450 ; insures safety of goods, 
450-1. 

church, 246, 

debtor, 528. 

error, 290. 

gable, 225, 

interest in stream, 234, 

law, set wp by custom, 7; declared by 
decisions of courts, 7. 

law, used as meaning Roman law, 4. 

memorandum in marine policy, 472, 
496. 

pasturage, 223. 
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CoMMON, property, 435; action com- 
muni dividundo, 435; ownership, 
pro imdiviso simply, and joint 
property, 435 ; jus accrescendi, 435 ; 
heirs-portioners, 435; melior est 
conditio prohibentis, 436; division 
and sale, 436 ; precipuwm, 436. 

stair, 225. 

CoMMONERS, under Lands Clauses Act, 
137. 

Commons, House of. See House of 
Commons. 

ComMonry, 223, 436, 

division of, 436; forwm of action, 
436 ; valued rent, mosses, superi- 
orities, servitudes, 436 ; preecipuwm, 
437 ; runrig, 437. 

Communt dividundo actio, 435. 

ComMUNICANTS elect parish minister, 48. 

Communio bonorwn, 65, 606. See Hus- 
band and Wife. 

CoMMUNION Cups, 56 ; as res sacre, 138. 

Commutation, of thirlage, 227 ; of fish 
teind, 247. 

ComPANY, 410 seq. 

history, 410; Bubble Act, Crown 
charters, letters-patent, limited 
liability, registration, banks, Com- 
panies Clauses, 411. 

scope of Companies Act, 411; limita- 
tion by guarantee and by shares, 
411; private companies, 411; limits 
as to number of shareholders, 
412; companies for gain, 412 ; 
addition of word “limited,” 
412. 

memorandum of association—its sig- 
nificance and contents, 412 ; buying 
company’s shares, 413; issuing 
shares at discount, 413 ; brokerage 
and commission, 413 ; alteration of 
memorandum, 413. 

articles of association, 414. 

incorporation by registration ; common 
seal, 414; register of members, 
proof of membership, 414; con- 
sideration payable for shares, 414 ; 
allotment, 415. 
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commencement of business, statutory 
meeting, 415, 


CoMPANY, transfers of shares, in bond fide 


or not, 416; preference shares, 416; 
mortgages, 416; debentures, 416 ; 
register, 417; future calls,leases, cor- 
poreal moveables notsecured, 417. 

promoters, their relation to company, 
417; prospectus, 417; notice of 
contracts, 418. 

dwrectors, 418. 

auditors, 419. 

winding-up, 420; by the court (judicial, 
compulsory), voluntary, continu- 
ance subject to the supervision of 
the court, 420 ; forwm, 420; extra- 
ordinary and special resolutions, 420. 

(a) by the court, cases for this mode, 
421; commencement thereof, 
stoppage of proceedings, equiva- 
lence to bankruptcy proceedings, 
421 ; official liquidator, 421; only 
as administrator, 422. 

(b) voluntary winding-up, 422 ; cases 
for, 422 ; commencement of, 422 ; 
effect of, 422 ; liquidator, arrange- 
ments, &e., 422. 

(c) supervision order, 422. 

list of contributortes, 423 ; present and 
past members (A and B lists), 423 ; 
old debt, 423. 

calls, 423. 

proof of debts, compromises, arrange- 
ments, 424. 

reduction of capital and shares, 424. 

conversion into limited, 425; banks, 
audit, 425. 

dissolution, 426. 

winding up of unregistered com- 
panies, 426; companies outside 
United Kingdom, 426. 

form of intimation to, 524. 

trustees as shareholders in, 635. 

not liable to sequestration, 666. 

liability of directors for untrue state- 
ments in prospectus, 291, 


CoMPANIES CLAUSES ACT, 136, 411. 
Compensatio injurvarum, 116. 
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CoMPENSATION, as extinguishing debt, 
514; retrospective and stopping the 
running of interest, 514. 

requisites :—Each debtor and creditor 
at the same time, and in his own 
right, 514; cases of agency, 514; 
partnership and partners, 515; 
debts of same quality, 515; 
liquid debts only, 516 ; not plead- 
able after decree, 516; decree in 
absence, 516. 

to patrons for loss of right to present, 
48. 

under Lands Clauses Act, 137. 

for improvements under Agricultural 
Holdings Acts, 193. 

for improvements on subjects let, 
193. 

under Employers’ Liability Act, 387. 

under Workmen’s Compensation Act, 
391. 

equitable, 611. 

CompeEtttion, force of inhibitions in a, 

259. 

of services, 580. 

between creditors of deceased and of 
heir, 587. 

CoMPLAINT, summary, 656, 777. 

ComMPLETION of title, 154, 204 seg.; in 
adjudication, 267, 270. 

ComPposITIoNn, in feus, 167, 205; amount, 
sub-feus, grassum, 167 ; whether it 
or relief is due, 167; tendering heir, 
167 ; trustees for heir, 168. 

casualty due by corporations, 205 ; 
by trustees, 205. 

in sequestration, 675, 680 ; contracts, 
681. 

caution for, 548. 

CompRISING. See Apprising and Adjudi- 
cation. 

CoMPROMISE, by guardians, 87; by trus- 
tees, 634. 

CoMPULSION, to crime, 713. 

Compu.sory sale. See Lands Clauses Act. 

CoNCEALMENT, in marine insurance, 469, 
478. 

of pregnancy, 730. 
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ConcouRSE of actions, 657. 
ConcuURRENT jurisdiction, 12, 27. 
Concursus debiti et creditr, 514, 516. 
CONDESCENDENCE, 656. 

Oondictio indebitr, 290, 435. 

Conditio, st testator sine liberis decesserit, 
591; st anstitutus sine liberis deces- 
serit, 597. 

ConDITION, in obligations, 283 ; impos- 

sible, 447 ; unfavourable, 447. 
effect of impossibility of fulfil- 
ment, 446; potestative, 447; sus- 


pensive and resolutive, 284; 
whether representation a  con- 
dition, 290. 
real, 157. 
ConDITIONAL institution and substitu- 
tion, 575. 
ConponaTion, of adultery, 76; of 


cruelty, 70. 
ConpucTor and locator, 381. 
ConFESSION of crime, 769. 
CONFIDENT persons, 668, 677. 
CONFIDENTIALITY, 433, 694. 
CoNnFIRMATION, of dispositions, history, 
206 ; of base dispositions, 206 ; of 
public holdings, 207 ; of alternative 
holdings, 208 ; preference of, 208 ; 
effect of, 208 ; abolished, 211. 
of executors, 613 seq.; history, 613. 
form, 614; persons preferred as 
executor, 615. 
on inventory, 615. 
executor-creditor, 616 ; with illiquid 
claim, 616; of next of kin, 
616. 
ad omissa vel male wppretiata, 616; ad 
non executa, 617. 
failure of executors by death, 617. 
things not requiring, 618. 
partial, 618. 
licence to pursue before, 618. 
Executor. 
not required of the ann, 57. 
purging vitious intromission, 624. 
dealt with by commissaries, 60. 
Conriicr of Laws. See International 
Private Law. 


See 


INDEX 
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Confusio, 520 ; of ownership and lease, | Contra hereditatem jacentem, adjudica- 


520; in extinction of servitude, 
231 ; in case of bills, 343. 
Consunot fee and liferent, 236; to 
strangers, 569; to parent and child, 
570; allenarly, 570; to husband 
and wife, 571. 
ConsUNCT persons, 668, 677. 


CONNIVANCE at adultery, 77. 
Conqusst, heir of, 562. 
CONSENSUAL contract, 356. 
CONSENT, in tdem placitum, 287, 289. 
CONSIGNATION, as a real contract, 304. 
in loosing of arrestment, 522-3 
in Bill-Chamber, 661; in suspension, 
700. 
CONSISTORIAL causes, 58. 
ConsIstory, 58. 
CONSOLIDATION, extinguishing liferent, 
243. 
of property and superiority, 209. 
CoNSPIRACY, criminal, 120, 749. 
Act 1875, 120, 749. 
CoNSTABLES. See Police. 
CONSTABULARY, 40, 44. 
Constant rent, in calculation of teind, 
251. 
ConstTITUTION, of servitudes, 220. 
liferent by, 235. 
and adjudication, 269, 271. 
Construction. See Interpretation. 
ConstRucTIVE bankruptcy, 670. 
conversion, 143. 
delivery, in sale of goods, 369. 
total loss, in marine insurance, 471, 
489. 
trust, 87, 404, 428, 634. 
Consuetudines feudorum, 146. 
Consumption of fruits, 127. 
Contacious DisHaseEs (ANIMALS) ACTS, 
794, 797. 
Contemporanen expositio, 299. 
Contempt of Court, 27. 
ContTENTIOUS jurisdiction, 11. 
CoNTINGENCY, in cases of vesting, 599. 
ContINGENT claim. See Sequestration. 
ContTINvoUS crime, 755. 


Contra bonos mores, contracts, 294, 446. | 


tion, 273. 
CONTRACT, 286, seq. 

defined, 286 ; offer and acceptance, 
286, 307 ; counter-offer ; conditional 
acceptance, 287 ; time of acceptance, 
287. 

consensus in rdem placttum, 287, 289 ; 
correspondence bargaining, 287. 

capacity to contract, 287-8, v.g. wife, 
pupil, minor, lunatic, corporation, 
288. ; 

trade wnion: at common law, re- 
straint of trade; Act 1871; en- 
franchised partially, 288 ; as traders 
and owners, not as to internal 
relations, 288 ; strikes, 288 ; parlia- 
mentary fund, 289. 

consent : error, 289 ; agreement void 
or voidable, 289; mistake in ex- 
pression, 289; absence of agree- 
ment, ¢g., mistakes as to nature 
of signature or document, identities, 
consideration, &c., 289; without 
negligence, 289; misrepresenta- 
tion, 289; gift, 290; motive, 
quality, or value, 290; common 
error, 290 ; condzctio indebitr, 290. 

misrepresentation, 290; warranty, 
rescission or damages, 290; dans 
causam contractut, 290; honest 
opinion, bona fides, 290 ; of 
fact, in good faith, 291 ; involving 
rescission (if possible) not damages, 
291. 

fraud, 291, seg.; definition, 291 ; 
involving moral turpitude or utter 
recklessness, 291; except as to 
liability of directors and others 
by statute, 291. 

by word or act, 292; concealment, 
especially in certain contracts, 292. 

actual deception, 292; prospectus, 
292. 

rescission (if possible and equitable), 
292; or damages, 293. 

force and fear, 293. 

Moneylenders Act, 293. 


nN. 
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Contract, ‘llegal contracts, 293; by 
statute, 293 ; party penalised, 298 ; 
contract not enforceable, 294; twr- 
pis causa, 294; profit or loss 
remains where it lights, 294 ; in- 
cidental rights, 294; not in pare 


INDEX 


CoNVENTIONAL, terms for payment of 


rents, 144, 201, 242. 
irritancy of feus, 164. 
servitude, 220. 
nuisance, 220. 
liferents, 235. 


delicto, 294. ConviERSION, 142, seq. 

illegal at common law, 294; im- from moveable to heritable; by 
moral, 294; against national policy, destination, 142; by supervening™ 
295; restraint of trade, 295; heritable security, 142. 
gaming and betting, 295; games, from heritable to moveable, 142 ; by 
295 ; stakeholder, 296 ; time-bar- requisition, &c. of the debt, 142 ; 
gains (wagering on differences on heritage severed, 143; price of 
exchanges), 296; bills and notes lands, 143. 
involved therein, 296; lotteries, constructive conversion in settle- 
296. ments, 143; direction and power 

locus nenitentie : none against statu- distinguished, 143 ; effect on testa- 
tory rule, 297; at common law, tor’s succession, and on beneficiary’s 
till ordinary constitution of con- succession, 143 ; no effect on legal 
tract is proved, 296. rights, or on diligence, 144. 

ret interventus, debarring locus pen- of unlimited company into limited, 
tentic, 297 ; requisites thereof, 297 ; 425, 
as inferring contract, 297. Convicium, 116. 

homologation or ratification, 297-8; | Convoy, 465. 
of voidable agreements or acts, | Co-OBLIGANTS, in sequestration,674,677. 
298. CopaRTNERY. See Partnership. 

adoption of null documents, 298-9. CopPicE, 240. 

interpretation of written contracts, | CopuLa, subsequent to promise of 
299 ; admissibility of parole, 299 ; marriage, 62. 
usage, 299 ; contemporanea expositio | CopYRIGHT, 134. 
of old documents, 299; partly 
printed, partly written, 298. 

title to sue, 299; assignation, 300 ; 
jus tertit; jus quesitum tertio, 300 ; 

breach of contract, 521. 

international law, 787. 


origin, 410 ; privileges, 411. 
defamation of a, 115. 
as shipowner, 456. 
in regard to prescription, 592. 
privileged in bankruptcy, 674. 
founding jurisdiction, 15. international law as to, 788. 
ContTRACTOR and servant, 382. CoRPoREAL and incorporeal property, 
CoNTRAVENTION, of entail, 567 ; of law- HIF 
burrows, 646. Corpsk, theft of, 737. 
Contrectatio, 738. CorREcTORY statutes, 8. 
CONTRIBUTION, in marine insurance, CoRRESPONDENCE, in making a contract, 
498 ; in fire insurance, 505; to a 287. 


nuisance, 219. CoRROBORATION, bond of, 441, 548. 
ConTRIBUTORY, in winding up of com- | Corrosives, use of, 731. 


pany, 422. , Corrupt and illegal practices in elec- 
negligence, 114 ; in case of children, tions, 23, 724. 


114. Corruption, of blood, 721. 


INDEX 


Corruption, of judges, and ofticials, 

725. 
in arbitration, 710. 

Co-TRUSTEEs, 631, 637. 

CouNcILLors, town, 41, 791. 

CouNsEL, nature of employment of, 
432 ; fees, 513. 

Count, reckoning, and payment, sum- 
mons of, App. VII. (2). 

Counter offer, 287. 
County, interpreted, 
tration, 791. 
elections, parliamentary, 22. 

Road Board, 797. 

County Councits, 795 ; history, area, 
constitution, 795; functions (police 
force, 796; roads and bridges, public 
health, cognate and miscellaneous 
purposes, 797); finance, 798; 
licensing, 807. 

Court. See Judges. 

winding-up by the, 421. 
martial, 755. 

Court or Session. See Sesszon. 

procedure in it. See Process. 

CouRTESY, 76, 239, 784. 

CoUusINS, may marry, 63. 

CraFT, a corporation, 410. 

Crepirt, letter of, 442. 

CREDITOR, 283. 

has insurable interest in debtor’s life, 
507. 

of deceased and of heir, 587. 

Crime, 710, seq. 

definition, 710-1. 

division, public, private, that affecting 
public peace, justice, religion, mo- 
rality, or convenience ; the person ; 
marital and parental right, reputa- 
tion, property and contract rights, 
710-1. 

public prosecution ; Lord Advocate, 
711; private prosecution, with con- 
currence or not, 711. 

dole: intention proved or conclusively 
assumed, 711; “near and natural 
result ” of the act looked to ; negli- 
gence, 711. 


11; adminis- 


855 


CRIME, insanity, lowering nature of 
offence, or barring trial, or lead- 
ing to acquittal; drunkenness ; 
delirium tremens, 712. 

compulsion, as a defence, 713. 

necessity, 713. 

nonage ; absolute defence of child 
under seven ; whipping ; reforma- 
tory ; capital punishment, 713 ; 
parents and guardians; Children 
Act ; youthful offenders, 714; Pre- 
vention of Crimes Act, 715 ; Pro- 
bation of Offenders Act, 1907, 714. 

accession, art and part, advice, direc- 
tion, aid, retractation thereof, 715 ; 
non-intervention, 715; before or 
at, but not after the act, 715; 
material aid, 715-6. 

pumshment, capital, arbitrary, 600 ; 
escheat, fine, imprisonment, penal 
servitude, 716; mitigation, aggra- 
vation, 717 ; Prevention of Crimes 
ING, Ae 

attempts, 718. 

jurisdiction in, formerly of Court of 
Session, 27. 

as dissolving partnership, 405. 

responsibility of carrier for, 303, 450. 

accused admitted as witness in case 
Dig 1ille 

not protected by confidentiality, 694 ; 
international law as to, 789. 

Crimen continuum, 755. 

CRIMINAL jurisdiction, 29, 754; of 
sheriff, 35. 

letters, 761. 

Criticism, of public man, 116. 

Crorters Acts, 192 ; as to bequest, 187. 

Crop, pays the rent, 201 ; hypothecated, 
203. 

Cross-EXAMINATION, 694. 

CRossED cheque, 349. 

Crown. See Regalia. 

not affected tacitly by statute, 9. 

as source of jurisdiction, 11; as 
superior, 208. 

formerly the supreme judge, 21. 

pleas of the, 29, 36; sheriff of old 
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competent to these, 35; not cog- 
nisable by barons, 43. 
Crown, supreme in_ ecclesiastical 
matters, 46. 
responsibility of, for wrongs, 108. 
owner of things not having, but 
which have had, a private owner, 
122 ; of whales, 123. 
warrandice by, 151. 
grants, how perfected, 173. 
mills, 229. 
annexed property of, 247. 
in regard to prescription, 552. 
as wltimus heres, 581, 625. 
CRUELTY to animals, and to persons, 
732. 
CRUIVES, 179. 
Culpa, 108. See Negligence and Wrong. 
levis, of carriers, 453; of trustees, 
636. 
levis, levissima, lata, in contracts, 302. 
tenet suos wuctores, 109, 387. 
CULPABLE homicide, 729. 
CuLpapty and recklessly, as used in 
indictments, 762. 
Cum decimis inclusis eb nunquam antea 
separatis, 254. 
Cum nulturis, 228. 
CUMULATION of legacies, 596. 
CUMULATIVE jurisdiction, 12, 27. 
CURATOR, 83. 
persons incapable of being curators, 
84; as to women, 84; outlaws, 
aliens, formerly papists, 85. 
number of curators, 85 ; quorwm, sine 
quo non, joint appointment, 85. 
difference between curatory and 
tutory, 85. 
curatorial inventories, 85. 
powers of curators in consenting to 
acts of minor, 86; ordinary man- 
agement, 86 ; in sales of moveables 
and heritage, 87; in compromising, 
87 ; cannot be auctor in rem suam, 
87. 
duties, as to maintenance and edu- 
cation, 88; as to accounting for 
rents and interests, 88 ; as to dili- 
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gence exercised by them, 88; 
whether singuli in solidwm liable, 
89 ; exceptional cases, 89 ; expiry 
of office, 90. See Tutor. 

Curator, husband is wife’s, 69. 

ad liter, 84 ; appointed to a wife, 69. 
bonis, 277; to minors, 84; of the 
insane, 96. See Insane. 

Curator-Dative, of the insane, 97. 

Curia Christianitates, 58. 

CURRENT accounts, indefinite payment 
of, 510. 

CuRSING parents, 730. 

Custopy, of pupils, 81, 103. 

sale of goods in neutral, 369. 
of bastard children, 285. 

Custom, originating law, 7 ; and abro- 
gating Scots Acts, 7 ; in contracts, 
299. 

not proveable by oath on reference, 
685. 
Cy pres, 604. 


Daity Councit, 24. 
DamMaceEs, for wrong, 109 ; measure of 
these, 109. 
as between master and servant, 385. 
for breach of contract, 521 ; measure 
of these, 521; in case of bills, 341. 
Damnum, and injuria, 108. 
fatale, 113, 191-8, 303; in charter- 
party and bill of lading, 461 ; in 
the law of carriage, 451. 
DANGEROUS animals, 112. 
Date of holograph writ, 314 ; of bills, 
322 ; in indictments, 763. 
Day, in Poaching Acts, 176. 
Day Trespass Act, 176. 
Days oF GRACE, 322. 
De fideli, oath taken by judges, 20. 
De me holding, 149, 206. 
De momento in momentum, prescription 
runs, 552. 
De non alienando, clauses, 159. 
De presenti words, in constituting mar- 
rlage, 62, 64. 
formerly necessary to carry heritage, 
589, 595. 
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DEAD FREIGHT, 462, 466. 
Drav’s Part, 607. 
executor’s share of, 592. 
vests without confirmation, 614. 

Dear PErsons, curatory of, 98. 

DEAN oF GuILD, 42 ; former extensive 
jurisdiction, 42 ; now in regard to 
buildings only, 42. 

Dnatu, dissolves marriage, 75; old 
role: fot) <Syear and day,” 75; 
present rules, 75. 

effect on property of spouses, 76. 

closes guardianship, 91. 

of master or servant, as affecting con- 
tract of employment, 383. 

dissolving partnership, 405. 

of agent or principal, 434. 

closes accounts, 545. 

of executors, 617. 

as affecting arbitration, 707. 

extinguishing criminal proceedings, 
175. 

registration of, 801. 

DEATHBED, 586, 626. 

DEBATE Rout, 659. 

DEBENTURE, 416. 

Debitor non presunrtur donare, 449, 597. 

Debitum funda, relief is a, 167. 

preference of, 217. 
as foundation for poinding of the 
ground, 641. 

Dept, contracting of, prohibited in en- 
tail, 565. See Contract; Obligation. 

DEBTOR, 283. 

DECHASED debtor, 
estate of, 674. 

Decennalis et triennalis 
tenetur docere de titulo, 552. 

DECISIONS, effect on law, 7. 

DxcK cargo, in general average, 472. 

DECLARATION, of marriage, 62; of 
ownership of ship, 457; in life 
insurance, 507 ; by accused person, 
757. 

DectaRATOR, 648, 650; form, App. 
VII. (3) ; not supported by arrest- 
ment jur. fund. causd, 16 ; of irri- 
tancy of feu, 164. 


sequestration of 


possessor 107 
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| DEcLARATOR, and _ for 
casualty, 166. 
of expiry of legal, 268 ; of contraven- 
tion of entail, 568. 
DecLaratory adjudication, 275. 
laws, 3. 
DECLINATURE of judges, 17. 
Decrex, Arbitral, 706. 
i foro, 698. 

DEFAMATION, 115, seg., 752; slander ; 
libel, 115; of person in his busi- 
ness and his other relations, 15 ; 
of a corporation, 115; in rixa, 
116 ; tnnuendo, 116; criticism of 
public man, 116; publication of, 
116. 

defences : words not defamatory, 116; 
compensatio injuriarum, 116 ; veritas, 
116 ; except in case of a conviciwn, 
116 ; privilege, which nay be ab- 
solute or qualified, 116-119. 
judges privileged against recourse for 
judicial, 26, 118. 
DEFEASANCE, vesting subject to, 600. 
DEFENUES, 658. 
in criminal cases, 764 ; special, 764. 

DEFER, 685. 

DEFLECTION of stream water, 234. 

D8FoRCEMENT, 725 ; of poinder, 538 ; 
of revenue officers, 726. 

DEGREES, of relationship, the forbidden, 
in marriage, 63 ; computation ac- 
cording to Roman and Canon laws, 
63; Levitical rules adopted, 63 ; 
persons 2% loco parentis, 63 ; affines, 
63. 

Deway, 550 ; in voyage, 486. 

Del credere commission, 430. 

Delectus persone, in leases, 187; in 
partnership, 403. 

DELEGATED jurisdiction, 13. 

DELEGATION, 519. 

Delegatus non potest delegare, 427. 

DELETIONS, 307. 

Deuict. See Wrong. 

of minor, not restored against, 93 ; 
of married woman, 69. 
obligation arising from, 284. 


payment of 
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Delirium tremens, 712. 

DeELIVERY, 124 ; of deeds, 315; to agent 
for granter and grantee, 315 ; on 
deposit, 316; trust, 316; cases 
where delivery is not required, 
316. 

of a bill, 325. 
in sale of goods, 356, 365. 

DEMAND, bill payable on, 321. 

DEMEMBRATION, 729. 

DEMONSTRATIVE legacy, 596. 

DEMURRAGE, 466. 

DENIZEN, 456. 

DENUNCIATION, as rebel, 
criminal cases, 169. 

DEPARTMENT, public, responsibility of, 
for wrongs, 108. 

DEPENDANTS, 390. 

DEPENDENCE, inhibition on the, 257 ; 
arrestment on the, 529. 

Deposit, 303 ; involved in trust, 628. 

receipt, subject of mortis causd dona- 
tion, 449. 

Derosttion, dying, 773. 

Deputy judges, 13. 

DERELICTION, of 
teinds, 249. 

DEROGATION of laws, 2. 

DESCENDANTS, as successors in heritage, 
560. 

DESERTION of wife, leaves her free to 
contract, 71. 

gives occasion to divorce, 77. 
of servant, 382, 385. 
of diet, 766. 
DEsiIeN, 131. 
Designation, of glebe, 53. 
of witnesses to deeds, 309, 

DESTINATION, effect on conversion, 
143 ; over, 599. 

D&SUETUDE of statutes, 7. 

DEVIATION, in voyage, 470, 485. 

Diet, in criminal cases, 765. 

DIGNITIES, require no service to vest 
them, 584. 

Dinatory defences, 658. 

DILicENcE, prestable by guardians, 88, 

in use of thing let, 382. 


/ 


IG) aye 


sub-valuation of 
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DILIGENCE, required of agents, 429 ; 
of carriers, 453; of charitable 
trustees, 604; of executors, 619 ; 
of trustees, 636. 

real, 256. 

personal, 528, 701. 

suminary, to recover rent, 201; on 
bills, 317, 355. 

suspension of, 700 seq. 

grants in disappointment of, 661. 

against havers, 659. 

Diligentia, 302. 

Direction, to trustees, effect on con- 
version, 143. 

DIRECTION, in jury trial, 660. 

Director, of company, 418. 

Liability Act, 291. 
liability of, for untrue statements in 
prospectus, 291. 
DisHonour of bills, 333, 335. 


. DiscHaRGE of debt, without imple- 


ment, 512; proof in writing, as a 
rule ; fraud, ree interventus, 512 ; 
writ or oath on reference of dis- 
charge of debts above £100 Scots, 
512; of obligation ad factwm pre- 
standum, 512. : 
generalscopeof,512; compromise, 513. 
proof of, 690. 
of bill or of a party, by payment, 
confusion, acceptilation, cancella- 
tion, 340-2. 
of servitude, 231. 
of liferent, 243. 
to tenants, a privileged writ, 314. 
of legitim, 609. 
of jus relict, 613. 
of cautioner, 443. 
of resigning trustees, 632. 
DIscLAMATION, 173. 
Discussion, benefit of, 438. 
DisHonovur of bill, 333. 
DISMISSAL, of servant, 382, 383, 385 ; 
of action, 658. 
Dispons, 149. 
DISPOSAL, powers of, 605. 
Disposition, form of, App. I. 
confirmation of, 206. 
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Disposition, de me, 149, 206; a me, 
207; with alternative holding, 
207. 
contrasted with assignation, 522. 
omnium bonorum, 681, 704. 
DIspositive clause, 149. 
DISQUALIFICATION, of trustee in bank- 
ruptcy, 677. 
DISSOLUTION of marriage. See Divorce; 
Death. 
of company, 426 ; of obligations, 509. 
DistRipution, of bankrupt estate, 679. 
of testate estate postponed, 599. 
District Boarps, in salmon fishing, 
179. 
DIVIDEND, in sequestration, 680 ; how 
apportioned, 242. 
Divine law, 3. 
Division, of common property, 436. 
of commonty, 436. 
Drivorcn, 76. 
for adultery, 76; condonation, 77; 
collusion, 77; oath of calumny, 
77 ; lenocintwm, 77; recrimination, 
77; parties as witnesses, 77 ; dis- 
ability of declared paramours to 
marry, 77. 
for wilful desertion, 77; old pro- 
cedure, 77 ; four years’ non-adher- 
ence, 78. 
effect of, on property of spouses, 78 ; 
deprives guilty party of all rights 
flowing from the marriage, and 
leaves innocent party in enjoy- 
ment, 78; tocher not returned, 
79; yvevokes donations by inno- 
cent party, and makes irrevocable 
donation by guilty party, 79. 
a consistorial cause, 60. 
of husband gives wife right to terce, 
237. 
in international questions, 784. 
DocumEnt of title, 358. 
Doe, worrying sheep or cattle, 112. 
Doz, 711. 
Dolus malus, in delict, 107. 
Domestic servants, length of employ- 
ment of, 383. 
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Domictxg, law of, 781 seq. ; of citation, 
of origin, of choice, 781 seg. 
as founding civil jurisdiction, 14; 
permanent, in question of status, 
14; of citation, by forty days’ 
residence, 14; or taking up house, 
14; how broken, 14 ; actor sequitur 
forum ret, 15. 
in confirmations, 614. 
founding jurisdiction in crime, 754. 
of bail-bond, 765. 
DoMINANT tenement, 222. 
Dominium directum, 161; utile, 161, 
174 ; eminens, 136. 
Donatary, of single escheat, 169; of 
Crown as wltimus heres, 625. 
Donation, 447 ; inter vivos, 447 ; bene- 
jictum competentia, 448. 
mortis causd, 448, 590 ; delivery ; no 
writing required, 448 ; apprehen- 
sion of death at its date, 448; 
deposit receipts, 449. 
debitor non presunuitur denare, 449 ; 
aliment, 449. 
- proof of, 690. 
by minor, restored against, 93. 
to law agent, 433. 
inter virum et uaorem, 73, 447 ; how 
far revocable ; revoked by seques- 
tration and cessio, 73; or tacitly, 
73; reasonable provision to take 
effect during marriage or after its 
dissolution, 73-4 ; how affected by 
divorce, 79. 
DovusteE distress, 642. 
insurance, 469, 482, 498. 
titles, 554. 
Dovecot, 175. 
DraFt, whether a will? 592. 
DRAINAGE, in Agricultural Holdings 
Act, 193; in burghs, 793. 
Drawed, of bill, 320. 
DRAWER, of a bill, 320. 
Drove-RoaD, 223. 
DROWNING, 731. 
DRUGGING, 732. 
DRUNKENNESS, in. criminal law, 712. 
DUELLING, 730. 
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Dump persons, curatory of, 98. 
Dune, on farm let, 194. 

Duration of contract of service, 383. 
Dutins of trustees, 634. 

Dyxks, churchyard, 56. 

Dyvour’s habit, 705. 


Eadem persona cum defuncto, 576. 

EARNES?, in service, 383. 

EARNINGS, wife’s, 66. 

EARTH AND STONE, as symbols, 154. 

Easgs, communicated in caution, 440. 

EAVESDROP, 226. 

Epicr, naute, caupones, stabularw, 303, 
450 ; shipmaster’s, innkeeper’s, sta- 
bler’s responsibility for safety of 
goods, 303 ; damnum fatale, King’s 
enemies, 303; value limit in case 
of innkeepers, 304. 

Epicrat citation, 16. 

Epucation, 103. See School Board. 

system of public, 892. 

of ward by guardian, 88. 
EK, to inventory, 615. 
EsEction, 706. 

summary, 198. 

action of, 647. 

prescription, 545. 

Eecrion, parliamentary, 22; writs re- 
turnable by sheriff, 36; offences, 
724, 

in burghs, 792; in counties, 795 ; in 
parishes, 798. 

of trustee in sequestration, 677. 

for or against a will, 298, 595, 610. 

EMBEZZLEMENT, 737, 738, 741. 

EMINENT domain, 136. 

EHiuphyteusis, 159. 

EMPLOYERS AND WORKMEN Act, 1875, 
385. 

Emptoyers’ Liapiniry Act, 387. 

EmpLoyMent. See Master and Servant ; 
Agency. 

out of and in course of ¢@., 390. 
and trust, 631. 

ENGRAVINGS, 135. 

ENLARGEMENT of 
churches, 55. 


manse, 53; of 
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Enmity, as disqualification of a witness, _ 
692. 
Enorm lesion, 93. 
ENTAIL, 563. 
heirs of, and heirs of provision, 563 ; 
institutes, substitutes, 563; by 
simple destination, 564; with 
prohibitory clauses, 564; strict, 
565, with prohibitory, irritant, 
and resolutive clauses against 
alienation, debt, and alteration 
of succession, or the equivalent 
recording in Register of Entails, 
565-6. 
fetters strictly construed, 566; 
contravention of, 567; scope of 
contravention, 567; declarator of, 
568. 
effect of succession reaching last 
clause ; of calling heirs-portioners, 
568. 
relaxation, as to sale, burdening, feu- 
ing, leasing out, providing for 
widow and younger children, ex- 
cambing, timber, 568-9 ; minerals, 
mansionhouse, timber, 569. 
no representation in, 576. 
of radical right, 629. 
ENTERING appearance, 657. 
Entry, 165, 205 ; in adjudication, 270. 
Episcoracy, established and disestab- 
lished, 46. 
EQUALISATION of diligences, 673. 
EQuITABLE compensation, 611. 
estate, 628-9. 
Equity, and Law, 28. 
ERASURES, 307. 
Erection, Lords of, 247. 
Error, in substantialibus, 289. 
EscHwat, 36, 168 seq.; as penalty of 
crime, 717. . 
liferent ¢., 170. 
Eviction, of tenants, 191. 
in regard to prescription, 553. 
warrandice on, 152, 191. 
EVIDENCE, 682 seq. 


prout de jure, 682 ; by single combat, 
682. 
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EVIDENCE, admissibility, if relevant, 
best available; res geste, parole 
and writ, hearsay, 683. 

writ, 683 ; business books, 683 ; bank 
books, notarial instruments, exe- 
cutions, 684; official documents, 
684; ambiguity, &c., explained, 
684 ; leading clause, 684 ; ejusdem 
generis, 684; deletions, interpola- 
tions, &ec., 684 ; erasure, 685. 

oath on reference, 685; not on ques- 
tions of custom or law ; in discre- 
tion of court, 685; deferring ; 
admissibility and scope of the 
oath ; criminal acts, 685; party 
and agent, wife preposita, tutor, 
686; qualities in oath, intrinsic 
and extrinsic, 686-7. 

oath in supplement, 687 ; semiplena 
probatio, 688. 

oath of calumny, 688. 

oath in litem, 689. 

parole, when rejected—as to heritage, 
transactions over £100 Scots, gifts, 
discharges, 690 ; when admitted— 
in small payments, 690; bargains 
as to moveables except ships, 691 ; 
in specific performance, intro- 
missions with rents, 691. 

parties as witnesses, 691. 

old exclusions on ground of relation- 
ship, service, 691 infamia, sex, 
nonage, &c., abrogated, 692 ; purg- 
ing of partial counsel, 692 ; repro- 
bator, 693. 

confidentiality, 694. 

examination of witnesses, 694. 

circumduction, 695. 

presumptions, 696-7. 

circumstantial, 697. 

in criminal cases, 768 seq. 

of foreign law, 790. 

Ex capite lecti, reduction, 586, 626. 


Ex debito naturali, obligation to aliment, | 


284, 
Ex facie absolute disposition, 215, 630. 
no foundation for poinding of the 
ground, 641, 
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| Ea jure representationis, aliment, 285. 
EXAMINATION, of bankrupt and others, 
678 ; of witnesses, 694, 
Excamsion, of entailed estate, 568-9. 
by trustees, 528. 
EXCEPTION, personal, 634. 
Exceptions, bill of, 660. 
EXCHANGE, in bills, 341-2. 
ExcHEQuER, Court of, 26; history, 
jurisdiction, 30; transferred partly 
to the Treasury, partly to Court of 
Session, 31. 
writs executed by sheriff, 36. 
ExcIsg, jurisdiction of justices, 41. 
EXCISEABLE liquors, 806. 
EXCOMMUNICATED persons, 627. 
EXxcuLPaATion, 764. 
Execution by messenger, formalities 
Ores 
proof, 684. 
of inhibition, 256. 
Executor. See Confirmation. 
vested now without confirmation, 
614, 618. 
how confirmed, 614. 
nominate—universal disponee, next 
of kin, relict, special legatee, fiscal, 
judicial factor, 615. 
dative, 615. 
creditor, 616. 
death of, 617. 
co-executors, 619. 
liability of, for debts, diligence and 
interest, 619. 
as trustee, liability of, 620. 
exoneration, 622. 
nomination and office of, 591; old 
right to third of dead’s part, 592 ; 
and trustees, 592. 
in questions of heritable and move- 
able, 139. 
right to ann, 57. 
surrogate, 616. 
Exemptions, of land from teind, 245, 
254. 
EXHAUSTION, of mine under lease, 194. 
EXHIBITION, action of, 653. 
heir’s right to, 578. 
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EXoNERATION, of executors, 622; of 
trustees, 638. 
EXPENSES, 665. 
the measure of damages for unwar- 
rantable process, 114. 
hypothec over, 306, 433. 
EXPIRED CHARGE, an element in bank- 
ruptey, 570. 
Expiry of legal, 268. 
ExpLosion, not insured against, in fire 
policy, 504. 
ExTENSION of judgments, 11. 
Extent, old and new, 165, 581. 
Extinction, of obligations, 509 seq. 
of servitudes, 231. 
of crimes, 775-6. 
Extra commercium, things, 138. 
prescription, inapplicable, 554. 
ExtTRADITION, 757. 
ExTRAORDINARY, Lords of Session, 26. 
resolution of a company, 420. 
Extrinsic, evidence in construing 
wills, 593. 
quality, 686-7. 


Facruity, of testator, 606. 
and circumvention, 645. 

Fact AnD DeExEp, warrandice from, 
150. 

Fact anp Law, in verdicts, 774; in 
sentences on appeal, 779. 

Factor, commercial, 432; his lien, 
519; on sequestrated land-estates, 
277. 

judicial. See Judicial Factor. 

on trust-estate, 277, 639. 

powers of trustees to appoint, 633. 
loco tutoris, 82, 277. See Tutor. 
loco absentis, 277. 

Facrors Acts, 358. 

Factory AnD WorkKsHops ACT, 386. 

Facutty, 604. 

Falsa demonstratio, 594. 

FALSE accusation, 748. 

FALSEHOOD, as a crime, 742. 

in arbitration, 710. 
FALSEHOOD, fraud, and wilful imposi- 
tion, 737, 742. 
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Farm. See Lease. 
hypothee in, 202. 
servants, length of employment of, 
383. 
FATHER, nominates tutors, 80. 
as administrator-in-law, 80, 82, 89. 
as successor in heritage, 561. 
Fatuwi, curatory of, 96. 
Fauur. See Wrong and Negligence. 
Fear, force and, 293, 644. 
Fes, disposed of under Presumption of 
Life Act, 559. 
Fre AND Lirerent. See Liferent. 
Fass, of counsel and doctors, 513. 
FELLOW-SERVANT, 387, 
“ FHLONIOUSLY,” no longer in indict- 
ments, 762. 
FEMININE words include masculine, 10. 
Ferry, 180, 182. 
Ferrers, of strict entail, 566. 
Fru, defined, 147, 159. 
of glebe, 54. 
by trustees, 634. 
charter. See Charter. 
of entailed estate, 568-9. 
Feuda pecunie, 140. 
Frupau Law, 146. 
Fru-Dory, 162. 
falls under courtesy, 239. 
how affected by prescription, 554. 
Frorron of law, 697. 
FIcTITIOUS person’s name ona bill, 320. 
Fidei-commisswm, 628. 
Fidejussio, 437. 
Fine, 717. 
FIRE, in marine insurance, 470, 502 ; 
in charter party and bill of lading, 
462 ; in carriage, 450. 
FIREARMS, use of, 731. 
Fire Insurance, 503, and App. V. 
Assurance Act, 1909, 504. 
insurable interest ; no more recovered ; 
in leases, subjects’suld, and bonds; 
usually not average, 504. 
losses insured against, ignition, not 
explosion usually, gas, 504 ; heat, 
smoke, and water damage resulting, 
504 ; disturbance of the peace, 504. 
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Fire InsuRANCE, warranty, represen- 

tation, concealment, 504. 
premium, 505. 
adjustment of indemnity, 505. 
contribution, 505. 
subrogation, 505. 

Fire - Puacrs, inserted 
226. 

FrRE-Ratsine, 749. 

Firm. See Partnership. 

FisHery Boarp, 179. 

Fisnery District Committee, 805. 

FIsHING, in non-tidal rivers and in 
lochs, 235 ; subservient to salmon 
fishing, 235 ; trout, 235. 

use of sea and shore for, 180. 
lease of, 185. See Salmon. 

Fisk, in regard to bonds, 124. 

Fixiry of tenure, under Crofters Acts, 
192. 

Fixtures, 145 ; annexation, intention, 
145 ; questions between heir and 
executor and others, 145 ; tenant’s 
fixtures, 145; constructive fixtures, 
146 ; heirlooms, 146. 

Fxaa, law of the, 788. 

FLATTED houses, 224; roof, floors, solum, 
walls, gables, 224 ; common stair, 
ceilings, 225. 

Fioors of flatted house, 224. 

Foop anp Drues Act, 794. 

FootpatH, 223. 

For Honowr, acceptance, and payment 
of bill, 344. 

ForRBIDDEN DEGREES, 63. 

ForcE AND FEAR, 293, 644. 

ForEIGN, bill, 320, 338. 

law, proof of, 790. 
Enlistment Act, 723. 


in = gables, 


FornIcNer, jurisdiction founded 
against, 16; sequestration of estate 
of, 673. 


ForresHorr, how bounded, 180; its 
uses for navigation and white 
‘fishing, 180; oysters and mussels, 
herring, 180. 

Forest, 179. 

FORESTALLING, 727. 
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FORFEITURE on treason, 720. 
ForceEry, 742 ; proof, 744, 
set up by adoption, not by homolo- 
gation, 298-9, 
cognisable formerly by commissaries, 
58. 
FORGIVENESS of criminal, 776. 
Fort, lex, 780 seq. 
FoRISFAMILIATION, 83, 103, 608. 
ForMALITIES of writs, 307. See Writ. 
For tuNE-TELLING, 719. 
Four forms, letters of, 701. 
FRANCHISE, 22. 
not exercisable by minor, 92. 
Fravp, defined, 291 ; involving moral 
turpitude or utter recklessness, 
291 (prospectus a special case, 
291); by word, or act, or con- 
cealment, 292; in wills, 606; in 
insurance, 469, 508; and circum- 
vention, 644; on railway, 455; 
by bankrupts, 667, 750 ; of minor, 
not restored against, 93 ; not pro- 
tected by confidentiality, 694. 
FRAUDULENT alienations, by bankrupt, 
644, 
FREE manse, 53. 
FREE teind, 252. 
FREEpoM, of ownership, 465 ; presump- 
tion in favour of, 230. 
FREIGHT, 474 ; insurable, 503. 
FRIENDLY SOCIETIES ACTS, nomination 
under, 590. 
FRIENDLY SOCIETY, 509. 
Fruits, acquired by bond fide possession, 
126. 
Fuet, feal, and divot, servitude of, 
226. 
Fuge warrants, 16. 
FuGItTaTion, 169, 766. 
FuGITIVvE offenders, 756. 
Funpb zn medio, 653. 
Fundo annexa, 140 ; lease of, 185. 
FUNGIBLES, 300. 
Furiost, curatory of, 96. 
FURTHCOMING, 533. 
Furure obligations, 283; not arrest- 
able, 530. 
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GABLE, common or mutual, 225 ; claim 
for half the cost, 225; ordinary 
uses of, 226. 

of flatted house, 224. 

Gain, the object of companies under 
the Companies Act, 412. 

Gann, 176; qualification for destroying, 
&c.; Poaching Acts, 176; close- 
time, 177 ; tenants ; Ground Game 
Act, 177; game licence, gun licence, 
aie 

acquired by occupation, 122. 

GAMEKEEPER, length of employment 
of, 383. ; 

GAMING contracts, 295. 

GAmInGc-Hovwsg, 719. 

Gas, accidents insured against in fire 
policy, 504. 

Gasworks, how valued, 809. 

Clauses Act, 136. 

GazrrrE Novices, privileged, 118; in 
bankruptcy, 675. 

GENEALOGIES, 44. 

GENERAL adjudication, 260, 267. 

average, 479, 492, 495. 
charge, 263, 270. 
disponee as executor, 615. 
legacy, 596. 

retention, 518. 

service, 580. 

special charge, 263, 270. 

GENERAL ASSEMBLY, its authority to 
meet, 46. 

Gestio pro herede, 586. 

GIvING time, 443. 

GLANVIL, Treatise on Laws of England, 
5. 

GLEBE, 53; out of kirk-lands or tem- 
poral lands, 53 ; relief, 54; feuing 
and letting, 54. 

large, considered in fixing stipend, 
51. 
allodial, 147. 
Gop, as the author of law, 1. 
crime against, 719. 

Goxp-Mings, 178. 

Goons, on railway, 450-4. 

GoopwIiLL, 133. 
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GoverRNEss, length of employment of, | 
383. 
GowPEn, 227. 
Grace, Act of, 705. 
days of, 322. 
GRAIN, delivered as rent, 201. 
Grana crescentia, 228. 
GRANDCHILDREN, take no legitim, 608. 
GRASS, minister’s, 54. 
Grassum, in calenlating composition, 
167. 
Gratuitous obligation, 283 ; in bank- 
ruptcy, 667, 669. 
trust, 630. 
GREAT SEAL, 174. 
GRIEVE, length of employment of, 383. 
GRINDABLE corns, 228. 
GROcER’s licence, 807. 
GROUND, poinding of the, 536, 640. 
GROUND ANNUAL, 160; cognisable by 
sheriff, 50. 
GROWING corn, when poindable, 537. 
GUARANTER. See Caution. 
in relation to prescription, 547. 
limitation of shareholder’s liability 
by, 411. 
insurance, 509. 
GUARDIANSHIP, in international ques- 
tions, 785. 
GUILD, a corporation, 410. 
Gutiry, plea of, 768; hastening on 
trial, 765. 
Gun licence, 177. 
Gypstxs, 740. 


Haseas Corpus, 760. 
Hasir anp Repurs, and cohabitation, 
62. 
a thief, 739. 
Haaas, 240. 
HAIMSUCKEN, 732. 
Harpoor, right of, 180, 182. 
Harpours Ciausks Aor, 136. 
Harxs, and rabbits, ground game, 177. 
Hasp and staple as symbols, 582. | 
Haver, 660. 
Heap, burgh, 37, 40. 
of water, 234. 
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Hratru, affected by nuisance, 219. 
public, 794, 797. 
HEARSAY, 683, 695. 
HEIR, at law ; general ; whatsoever ; of 
line, 563, 588 ; male, 564. 
meanings of the word, 574. 
of lessee, 187. 
and executor and other parties in 
questions of heritable and move- 
able, 139. 
im mobilibus, in wills, 588. 
of minor, entitled to benefit of resti- 
tution, 94. 
in entails, 563. 
inquest of, 578. 
of provision, 571. 
jus crediti and spes successionis in obli- 
gatione, 571 ; preference over other 
creditors, 572; antenuptial and 
postnuptial marriage - contracts, 
572; father’s powers in second 
marriage-contract, 573; conquest 
in marriage-contract, 573. 
and bairns, 573 ; of marriage, 573. 
creditors of, 619; order of liability 
of, 576. 
HeErIRLoom, 146. 
HEIRSHIP moveables, 563. 
Hetrrs-Portioners, 562, 568 ; succeed- 
ing to a lease, 187. 
HERALD, 44. 
Hereditas jacens. See Apparency. 
HERITABLE, bonds, 140 seg. 
contracts, proof of, 690. 
jurisdiction, 13; abolished, 37, 
44, 
property, alone affected by inhibition, 
257 ; not acquired by mere occu- 
pation, 121, 128; as founding 
jurisdiction, 14 ; alone affected by 
adjudication, 262, 269; sherifi’s 
jurisdiction, 34. 
HERITABLE AND MOVEABLE, 139 seq. 
parties between whom questions arise 
as to, 139. 
land, fundo annexa, 140. 
furniture, corn, cattle, arrears, in- 
dustrial crops, 140; rights bearing 
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a tract of future time, 140; annui- 
ties, 140. 

HERITABLE AND MovnaBte, heritable 
bonds, 140, 215; modern forms, 
141; moveable in regard to credi- 
tor’s succession, 141; heritable 
quoad fiscwm, and otherwise, 141. 

personal bonds, 140; feuda pecunie, 
140; moveable, except as io fisc, 
and husband and wife, 141. 

bonds still heritable, as secluding 
executors, 141. 

Conversion (q.v.). 

rights partly heritable and partly 

moveable, 144. 

period at which the question has to 
be determined, 144. 

periodical payments, apportionment 
of, 144; rents as affected by legal 
and conventional terms, 145. 

Fiatures (q.v.). 

HERITABLE Succussion, Intestate, order 

of, 559. 

heir-at-law, general, whatsoever, of 
line, 560. 

descendants, male before female, elder 
before younger, heirs-portioners, 
560. 

collaterals, 560; father, and his col- 
laterals, 561; emergence of nearer 
heir, 561; mother has no right, 561. 

representation, 561; per stirpes, per 
capita, 561. 

heirs-portioners, 561; precipua of 
eldest, superiorities and mansion- 
house, 562. 

heir of conquest (formerly), 562. 

heirship moveables (formerly), 563. 

settlement of, now by testament, for- 
merly only by de presente words ; 
“ dispone,” 589. 

Heriror, in questions as to manse, 53 ; 
in regard to churches, 55; to 
churchyards, 55. 

Herrine FisHers, privilege of, 180. 

HicuHeEr Class Schools, 804. 

HicHuanps and Islands, churches in, 


51. 
55 
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HieHway. See Road. 
as res publica, 138. 

Hire. See Letting to Hire. 

Hoxprer, of a bill, 319; for value, 327 ; 
in due course, 327. 

Houpine, 149, 158; ward, 158, 163 ; 
feu, 159, 164; blench, 159; burgage, 
160; mortification, 161. 

HoupIneG out, in partnership, 400 ; in 
the law of agency, 427, 431. 

Ho.oeRaPH writs, privileged, 313. 

prescription, 549. 

Homicipr, 727 ; casual, 728; justifiable, 
728 ; culpable, 729. 

Homooeation, 297 ; by one in know- 
ledge of the true state of matters, 
298 ; not by witnessing a signature, 
as a rule, 298; marriage, 298 ; 
capacity for lawful consent, 298 ; 
contract validated ab initio, 298. 

of agent’s acts, 427. 

HonorRaRrivum, 513: 

Hornine, 701 ; 
denunciation of rebel, 169. 

Horss, carriage of, 451. 

Hospirar teinds, not compulsorily sold, 
250 ; postponed in allocation, 253. 

HOSsPITALLERS, privileged Order, 245, 
254. 

Horst, 806. 

HOUSEBREAKING, 738. 

Housine Acts, 794. 

Hovsr-MAILLs, prescription of, 543. 

Houses oF Lorps, 22, 698. 

appealed to in questions of teinds, 51. 
a supreme court, 12. 

House oF Commons, 22; members, 22 ; 
franchise, election, qualification of 
electors, 22; ballot, 23; corrupt 
practices, 23. 

Huntine and hosting, 162. 

HUSBAND AND WIFE, 61. See Marriage. 

communio bonorum, 65; covering 
generally what was moveable 
property, 65; a misnomer, 65. 

jus mari, 65; in marriage con- 
tracted before 1881, an assignation 
of moveable rights of wife, 65; 


execution of, 702; - 
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might be excluded, 66; effect of 
protection order or separation, 66 ; 
wife’s earnings, 66; acquirenda 
after 1881 ; agreement under Act 
of that year, 66. : 
HusBanp AND WIF8, marriages after 
1881, 66; no jus mariti ; husband’s 
consent to disposal of capital, 66 ; 
immixture with his funds, effect 
of antenuptial contract, rents of 
heritage, 67. 
paraphernalia, 67. 
burdens affecting jus marite, 67 ; viz. 
wife’s debts, 67; effect of Act of 
1877, 67 ; calls on shares, aliment, - 
67; title to sue and be sued, 67 ; 
effect of wife’s death, 67 ; burdens 
thrown on husband finally, if dili- 
gence has been done, 68 ; or he was 
lucratus, 68; liability of husband 
on bonds and wife’s protection, 68. 
jus administrationis, 68 ; husband is 
wife’s curator, 69 ; effect-on wife’s 
. title to sue and be sued, 69; nullity 
of deeds done without his consent, 
69 ; wrongs, 69; curator ad litem 
appointed, 69 ; effect of proclama- 
tion of banns, 69. / 
adherence, 69; aliment, 70; separa- 
tion a mensd et toro, 70 ; separation, 
judicial or voluntary, 70; custody 
of children, 70. 
- wife’s obligations, good if on delict or 
quasi-delict, 70; or-in relation to 
a peculiwm, if she posed as un- 
married, or insists on counterpart, 
or is deserted, or is lucrata, 71 ; or 
is judicially separated, or has a pro- 
tection order, or the transaction is 
not to take effect till after death, 71. 
prepositura, 71; as preposita wife 
binds husband, 71. 
preposita negotirs domesticis, 72; in- 
hibition, 72; provision of neces- 
Saries, 72. 
donations inter virwm et uxorem (q.V.), 
73. 
aliment, 285. 
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HUSBAND AND WIFE, as witnesses, 692. 

in questions of heritable and move- 
able, 139. 

liferent and fee to, 571. 

in international questions, 783-4. 

insurable interest of, 507. 

title to sue on wrongs, 111. 

HyporHec, 305 ; bottomry and respon- 

dentia, 305; maritime, 306; for 
repairs, wages, damage, salvage, 
306 ; superior’s, 203, 306 ; agent’s, 
on expenses, 306, 433; of teinds, 
255. : 

landlord’s, 202 seg., 306; a security 
without possession, over invecta et 
ilata (in urban subjects), 203; 
these and the output (in mines) ; 
crop and bestial (in farm leases 
made before Martinmas 1881), 
202-3. 

authorises detention, recapture, and 
sequestration, as to grain, 202-3 ; 
as to cattle, 203 ; for payment and 


in security, 202, 204; in urban” 


leases, 203; goods of others, goods 
in shop, 204; plenishing order, 
204. ; 
sequestration (landlord’s) and sale, 
204; breach of sequestration, 204 ; 
wrongful sequestration, 204. 


LOsbe201> form, App. Tle 

Ipror, curatory of, 97. 

IGNORANCE of law, 3. 

Ignorantia juris neminem excusat, 511. 

ILLEGAL contracts, 293 ; by statute, 
293; im parr delecto, 294; at 
common law, 294; immoral, 
against public policy, 295; re- 
straint of trade, 295; gaining, 
295; stakeholder, 296; time 
bargains, 296 ; lotteries, 296. 

indefinite payments, 510. 

ILLEGITIMATE children, 104; aliment, 
285 ; succession, 626, 

IntreuiD claims, in balancing accounts 
in bankruptcy, 517. 

Immorau obligations, 295, 446. 
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| IMPERATIVE words in Acts, 9. 


IMPETRATION, of deed, 645. 
IMPLEMENT, of contract, 447, 521. 
adjudication in, 274. 
Impiep Entry, 165. 
ImpLieD Grant, of servitude, 221. 
ImpLiep Trust, 628. 
IMpossIBLE, obligations, 446; condi- 
tions, 447, 
IMPoTENcY, 63. 
IMPOUNDED cattle, 122, 225. 
IMPRISONMENT, for debt, 666, 703 seq. ; 
abolished, except on failure to pay 
taxes and rates, to implement de- 
cree ad factum prestandum, and 
wilful refusal to pay aliment, 667, 
702. 
no longer a maste1’s remedy, except 
in certain cases of apprenticeship, 
385, 393. 
for crime, 716. 
wrongous, 114, 733, 756. 
IMPROBATION, 642. 
IMPROPER wadset, 213. 
IMPROVEMENTS, on entailed estate, 569 ; 
on subjects let, 192; deducted in 
calculating teind, 251-2. 
IMPULSE, uncontrollable, 713. 
In faworem, resignation, 210. 
In initialibus, examination of witnesses, 
692. 
In litem, oath, 548, 689. 
In loco parentis, 63, 597; persons who 
stand, cannot marry, 63. 
In medio, fund, 653. 
In meditatione fuge, 17, 257, 529. 
In pendente, fee, 570. 
In re communi melior est conditio prohi- 
bentis, 436. 
In re mercatorid, writs, are privileged, 
314; caution, 437-8 ; prescription 
of debts, 544. 
In transitu, stoppage, 373 
In turpi causd melior est conditro possi- 
dentis, 294. 
In utero, child, its rights in regard to 
prescription, 553. 
IncEST, 735. 
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IncEsTUOUS marriage, in international 
questions, 783. 

Incomg, accumulation by will of, 593. 

INCONVENIENCE, argument in constru- 
ing statutes, 7. 

INCORPORATION, of companies, 414. 

IncoRPORNAL property, 121. 

Indebiti solutio, 435 ; condictio indebitt, 
435 ; not of money paid ex wequitate, 
435 ; or in knowledge of nothing 
being due, 435 ; as to compromise, 
435. 

INDECENT practices, 736. 

INDEFINITE payments, 509. 

Inpemnity, Acts of, 776. 

INDENTURE, 393. 

InpicrMENt, 761, 763. 

forms, old and new, App. IX. 

InDORSATION, of warrants, 11, 756. 

of bill, 328 ; of bill of lading. 463. 
requires no intimation, 525. 

Inporssp, of bill, 328. 

InporsEpr, of bill, 328. 

Inducie, 656. 

Inpvuction, of clergyman, 49. 

InpDUSTRIAL, fruits, 127. 

school, 714, 804. 

Inramy, as disqualifying wituess, 692. 

INFECTIOUS diseases, 794, 797. 

INFEFTMENT, 148; the measure of 
terce, 237; on service, 585. 

IxFERIOR Courts, 12; guided by Acts 
of Sederunt, 6; and of Adjournal, 6. 

See Sheriff; Justices of the Peace; 
Magistrates; Burgh; Baron; Re- 
gality. 

INFORMATIONS, in criminal cases, 756, 
760. 

INHIBITION, 256 seq. 

execution, 256; registration, 256 ; 
former publication, 256. 

grounds of, a liquid obligation, 257 ; 
debtor vergens ad mopram or in 
meditatione fuge; or depending 
action, 257; warrant in will of 
summons, 257; on dependence, 
recal of, 257. 

scope, strikes at alienation of heritage, 


INDEX 


257; not acquirenda, as a rule, 
258; at voluntary deeds, 258 ; is 
a simple prohibition, 259; its 

» force in a competition, 259. 

INHIBITION, extinction of, by reduction, 
purgation, prescription, 259-60. 

of wile preposita, 72. 
of teinds, 255. 

Injuria and damnum, 108. 

InsuR1ousLY affecting, under Lands 
Clauses Act, 137-8. 

Ingury, bodily, 110 seg. ; title to sue 
damages for, 111; not only as 
representing party injured, but 
in pursuer’s own right, if nearly 
related to him, 111. 

assault, 111; provocation, official 
duty, self-defence, assault by 
servant, 111; seduction, 112. 

caused by negligence, 112 ; on road, 
112; rule of the road, 112; on 
rail, 112; from dangerous animals, 
112. 

defences: no culpa, 113; damnum 
fatale, 113; visk accepted, 113; 
contributory negligence, 114; in- 
jury too remote from fault alleged, 
114. 

liability of master for, to fellow- 
servant, 387. 

as a crime, 752; verbal and real, 
752-4. 

Inuanp bill, 320, 338. 

Inn, 806. 

Inner Housn, 25, 662. 

INNKEEPER, 303; his right of reten- 
tion, 517. 

INNUENDO, 116. 

INSANE, curatory of, 96. 

idiots (fate); furious persons, 96 ; 
lunatics ; incapacity to manage 
affairs, 96; deaf and dumb per- 
sons, 96; brieye from Chancery, 
cognosced by jury in Court of 
Session, 96 ; guardian being nearest 
agnate, or father, or husband, 97; 
being twenty-five years of age or 
more, 97; verdict has no effect on 
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deeds granted by person cognosced, 
97. 
INSANS, curator-dative, 98. 

expiry of curatory, 98. 

curator bonis, 98; appointment of, 
the usual course now, 98; in 
Court of Session or Sheriff Court, 
98 ; procedure, 98 ; supervision by 
Accountant of Court, 99. 

in dissolution of partnership, 405. 

agent, 434. 

in appeal to House of Lords, 698. 

testator, 606. 

in criminal cases, 712. 

contracts of, 288. 

INSOLVENCY. See Bankruptcy ; Seques- 
tration ; Cessio. 

in regard to reductions of deeds, 667. 

INSPECTION, of goods sold, 370. 

INSTALMENTS, delivery by, 370. 

INSTITUTE, in entail, 563. 

INSTRUMENT of sasine, 154. 

In-SuckEN multures, 227. 

Insula nata, 123. 

INSURABLE INTEREST, in marine risks, 
469, 475 ; in fire risk, 504; in life 
insurance, 507 ; wager policies, 469, 
475, 

INSURANCE, 467 seg. See also Marine, 
Fire, and Life Insurance. 

detined, 467; policy, premium, in- 
surer, underwriter, office, insured, 
policyholder, life, 467 ; something 
at risk, an interest in it, premium 
paid and risk run, 467; ample 
information, 467. 
miscellaneous, accident, guarantee, 
friendly societies, 508-9. 
international law as to, 788. 
INSURER, 467. 
INTENTION, of statutes, 8. 
in annexing fixtures, 145. 
in cases of vesting, 598. 

Inter virum et ucorem, donation, 73, 447. 

Inter vivos, donation, 447; trusts, 629. 

InTERDICT, 650, 661, 701. 

damages for wrongous, 115. 
form, App. VIII. (4). 
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INTERDICTION, 99. 
voluntary, 99 ; judicial, 99 ; publica- 
tion and registration, 100 ; applies 
only to deeds affecting heritage, 
100 ; not being rational, 101; gives 
interdictors no management, 101; 
reduction ea capite interdictionis, 
101. 
Inrerest for money, 443. 
history, 444. 
when due by statute, 444 ; bills after 
denunciation ; decree of adjudica- 
tion, 271, 444; relief of cautioner, 
444; factors, 444. 
due ex lege, price of land from date of 
entry, 444; by one intermeddling ; 
nummer pupillares, 445 ; generally, 
445; by express paction, 445 ; 
usury, 445, 751. 
on bills, 341-2. 
on breach of contract, 521. 
stopped by compensation, 514. 
due by executors, 620. 
varying with amount of firm’s profits, 
397. 
reason for declinature of judges, 17. 
“ TNTEREST or no interest,” policies, 469, 
475. 
Inrerim scheme, of locality, 52. 
INTERLINEATION, 307. 
INTERLOCUTORY judgment, 662. 
INTERNATIONAL law, public, 1. 
INTERNATIONAL private law, 780; de- 
finition and division, 780; domi- 
cile, of origin, 781; of choice, 782 ; 
as to marriage, 783 ; divorce, 784 ; 
legitimation, 784; nonage and 
guardianship, 785; succession, 786 ; 
contracts, 787-8; bankruptcy, 788 ; 
crime and wrong, 789; procedure 
and remedy, 789 ; proof of foreign 
law, 790. 
as to formalities of deeds, 315. 
INTERPRETATION of statutes, 8 seq. ; qu. 
if by means of their title, 8; by 
preamble, 8 ; words taken in their 
ordinary meaning, unless technical, 
8; not their secondary meaning, 8 ; 
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ab inconvententi, 8 ; rule is to reach 
intention of lawgiver from Act 
and similar Acts, 8; of prohibiting 
Acts, 8; extensive and strict, 9; 
of correctory Acts, 9; of Acts 
drawn on an emergency, 9; of 
Acts prescribing solemnities of 
deeds, 9; of Acts enumerative of 
special cases, 9 ; of Acts conveying 
a privilege, 9; of Acts giving 
jurisdiction, 9; affecting the 
Crown, 9; of Acts local and 
personal or private, 9; of Acts 
for encouragement of commerce, 
of wills, against fraud, 10; exten- 
sion to cover new circumstances, 10. 
INTERPRETATION of wills, 573; of 
contracts, 299; parole; usage ; 
contemporanea expositio, 299. 
INTERRUPTION, of prescription, 540, 555. 
of right of way, 181. 
INTERSSCTED lands, 137. 
INTESTATE, heritable succession, 557. 
moveable succession, 587. 
INTIMATION, of 
Assignation. 
and service, 662. 
INTIMIDATION, criminal, 749. 
In-Town multures, 227. 
INTOXICATION, in regard to testament- 
ary capacity, 606 ; to crime, 712. 
INTRINSIC quality, 686. 
INTRUSION, action of, 646. 
Lnwecta et rllata, 208 ; in thirlage, 228. 
InventTorRY, tutorial and curatorial, 85. 
in confirmation, 615. 
INVERSION of possession by tenant, 191. 
INVESTITURE, 154. 
INVESTMENT, of trust estate, 633, 636. 
IRRIGATION, with stream water, 234. 
Irrirancy, ob non solutwn canonem, 
164 ; non-payment of feu-duty for 
two years, 164; legal and conven- 
tional irritancy, 164; purgation, 
164; feu returns free of burdens, 
164 ; declarator, 164. 
of leases, 195. 
Treivanv clause, in entail, 565. 


assignation. See 
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IsH, requisite to real right of lease, 
184. 
Tter, 223. 


JETTISON, 479 ; in marine policy, 492, 
495. 
JEWISH law, 3. 
Jornz, owners of ship or shares thereof, 
458. 
property, 435. 
stock company. See Company. 
JOINTURE, 76. 
JOISTS, inserted in gables, 226. 


Jupaus. See also Jurisdiction. 
supreme. See Session, Court of; 
Justiciary, Court of; Bachequer, 


Court of ; Admiralty. 
JupGES, immunity from liability for 
judicial wrong, 26, 108, 118. 
protected by law of privilege, 118. 
JUDGMENT, possessory, 648. 
JUDGMENTS Extension Acts, 11. 
Judicatum solvi, caution, 441, 661. 
JUDICIAL, caution, 441. 
leases, 190. 
factor, on sequestrated land estates, 
276 ; in other cases, 277; on trust 
estate, 639. 
Judircro sisti, caution, 441. 
Juntor Lord Ordinary, 661. 
JURATORY, caution, 700. 
Juris et de jure, presumption, 696. 
JURISDICTION, 10 seqg.; extends over a 
territory, 11; beyond territory, 11; 
indorsation of warrants, 11; exten- 
sion of judgments, 11; springs 
from Crown, 11; voluntary and 
contentious, 11; supreme and in- 
ferior, 12; House of Lords, 12; 


Court of Justiciary, Court of 
Session, 12; sheriffs, justices, 
burgh magistrates, 12; mixed, 


12; Admiralty, Commissaries of 
Edinburgh, 12, 58; civil and 
criminal, 12; distinguished for 
appeal purposes, 12; privative and 
cumulative (concurrent), 12; per- . 
sonal and heritable, 13; latter 
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abolished, 13; proper and dele- 
gated, 13; deputies, substitutes, 
13. 

JURISDICTION, foundation of civil, 14. 
See Domicile; Res sita; Contract ; 
Arrestment jurisdictionis fundande 

. causd ; Letters of Supplement ; 
Edictal Citation; Fuge warrants ; 
Reconvention. 

declinature, of, 17; ratione cause, 18; 
ratione suspecti judicis, 18; from 
interest or relationship, 18 ; ratione 
privilegit, 18. 

prorogation of, 19 ; requires consent 
of parties, 19; qu. as to effect of 
registering deed in books of court, 
19 ; requires also some jurisdiction 
in the judge, 19; prorogatio de 
causd in causam, 20. 

in crime, 754; ratione domicilit, 754; 
ratione delictt, 754 ; court-martial, 
church courts, peers, M.P.’s; 
piracy: rivers and_ estuaries, 
755 ; crimen continuum, 755. 

conferred by Act, how construed, 9. 

heritable, abolished, 37, 44. 

of Court of Session, 27; of Justiciary 
Court, 29. 

JURY, in criminal cases, 766; under 
Lands Clauses Act, 137; in civil 
cases, 660, 663; in cognition of 
insane persons, 96. 

Jury Court, absorbed by Court of 
Session, 26. 

Jus accrescendi, 435, 602. 

Jus ad rem, 282 ; in trusts, 628-9. 

Jus ad rem specificam, 357. 

Jus administrations, 68. 
and Wife. 

Jus creditt, of heirs of provision and 
wives, 571; in trusts, 628. 

Jus deliberand, 578. 

Jus devolutum, 49. 

Jus in re, 282 ; in trusts, 628-9. 

Jus mariti, 65. See Husband and 
Wrfe. 

did not affect leases, 188. 

in regard to bonds, 141. 


See Husband 
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Jus quesitum tertio, 300. 

Jus relicte, 75, 607, 613; in regard to 
bonds, 141. 

requires no confirmation, 618. 

Jus relicti, 607, 613; in regard to 
bonds, 141. 

Jus sanguinis, 555. 

Jus tertiz, 300, 

Just and reasonable, contracts of car- 
riage, 450, 454. 

Justices of the Peace, 12, 38; their 
jurisdiction, 38; formerly great 
over servants, 39; now curtailed, 
39; as to aliment, 39; small debts, 
39; fish poaching, not game, 39 ; 
highways, 29; quarter sessions, 39 ; 
petty sessions, 40; constables, 40 ; 
terms of commission, 40; they 
deal only with petty offences, 41; 
quorum of two, 41; excise, 41. 

power over servants, 44, 105. 
duties in Exchequer work, 31. 
Court, an inferior court, 12. 

JUSTICIAR, 28. 

JUSTICIARY, Court of, 29 seq. ; history 
of, 29; circuits, present arrange- 
ments, 29; jurisdiction, 29 ; pleas 
of the Crown, 29; now exclusive 
of inferior courts, only in treason, 
murder, and rape, 29; treason may 
be tried by a commission of oyer 
and terminer, 30; as Appellate 
Court, 30, 778. 

circuit, criminal, and civil jurisdic- 
tion thereof, 30. 

no appeal from it, 22. 

as Admiralty Court, 32. 

issues Acts of Adjournal, 6. 

JUSTIFIABLE homicide, 728. 

JUSTINIAN, 4. 

JUVENILE oftenders, 713. 


Katy, a form of rent, 201. 
KAvVIL, 239. 
Key, delivery of, 125. 

symbol used in sasine, 154. 
Kinpby tenants of Lochmaben, 191. 
Kine. See Crown. 
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KIn@’s ease, 249. 
enemies, 303 ; in law of carriage, 450 ; 
in charter-party ; in bill of lading, 
462. 
printer, 3. 
Kirk, or market, 586. 
plantation of, 50. 
road, 223. 
Kirk-Lanps, first taken for glebe, 53. 
KNAVESHIP, 227. 


Labores, 245, 254. 

LADDER, in salmon fishing, 179. 

Lair, in churehyards, 56. 

LAND, interpreted, 10. 
tax, 795. 

LANDLORD and tenant. See Lease. 
as to fixtures, 145. 
hypothec, 202, 306. 

Lanps snp HeERITAGES, under the 

Valuation Acts, 808. 
Lanps Ciaussrs Act, 136-8. 
purchase by agreement, 136 ; compul- 
sory surrender, 136 ; notice to treat, 
137 ; compensation, jury, sheriff, 
arbitration, 137; tenants, com- 
moners, bondholders, 137 ; build- 
ings, intersected lands, superfluous 
land, 137 ; provisional entry, 137; 
compensation, to limited owners, 
137; “injuriously — affecting,” 
137-8. 
LANDWARD parish, as to manse and 
glebe, 52. 

Lapse of legacy, 596. 

LAPSED trust, 277, 639. 

LATENT trusts and equities, 527. 

Law, 1; of nature, 1-2; of nations, 1; 
civil or municipal, 2; later dero- 
gates from earlier, 2; promulga- 
tion of, 3; of Scots Acts, 3; of 
British Acts, 3; judicial notice of 
Acts, 3; King’s printer, 3 ; declara- 
tory, 3; divine, positive, 4; Roman 
or civil, 4, 6; canon, 4, 6; of 
Scotland, 5; unwritten, 7. See 
Interpretation ; Statutes. 

and equity, 28. 


Law, of the tenement, 224. 
Law-AGENT, 433; remuneration, eti- 
quette, admission, 433 ; hypothec 
over expenses, 306, 433 ; retention 
of documents, 433, 518; gifts and 
legacies to, 433. 
rule of auctor im rem suam attecting, 
430, 634. 
remuneration of, he being also a 
trustee, 638. 
LAWBURROWS, action of contravention 
of, 646. 
Lay-Days, 466. 
LEADING question, 695. 
LEASE, 183 seq. 
constitution of formal probative, 183 ; 
proof of verbal leases for years, 
by writ or oath with rez interventus, 
183. 
verbal lease not so set up, good for 
one year only, 183; lease by life- 
renter, 183. 
scope of farm tenant’s enjoyment, 
183. 
in essence, personal right ; but real, 
if it conform to 1449, ¢. 17, ze, 
be in writing, mentioning rent and 
ish, which is definite, and be pos- 
sessed on, 184; of fundo annexa, 
185 ; houses, game, salmon tishings, 
other fishings, 185. : 
clause of retention of rent, 186. 
possessory judgment, 186. 
registration of, in Register of Sasines, 
186 ; if it be probative, long, and 
of certain subjects—this dispenses 
with the requisites of Act 1449, and 
is equal to possession, 186-7. 
succession of lessee’s heir-at-law, with- 
out service, heirs-portioners, 187 ; 
defeated by assignation, agreement 
with landlord, or bequest (if law- 
ful), 187. 
is stricti juris, 187; delectus persone, 
187 ; what tenants have power to 
assign, 187; express exclusion of 
said power, 187; intimation of 
assignation, 188 ; effect of tenant's 
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bankruptcy, 188 ; did not fall under 
jus maritt, 188. 
LEASE, subletting, 189; when excluded; 
its effect, 189. 
assignation, its effect, 189. 
tacit relocation, 190; its effect; caution ; 
judicial, 190. 
tenant’s right and obligation to 
possess, 191; eviction, temporary, 
and permanent, total and partial ; 
damnum fatale, 191; inversion, 
191. 
repaws on subjects let, 192; by 
tenants in leases of land, by land- 
lord in leases of houses, 192 ; dis- 
repair through accident, 192. 
tmprovements, compensation for, not at 
common law, 192; but by compact 
or under Agricultural Holdings 
Acts, 193; landlords’ improve- 
ments, tenants’ improvements and 
drainage, 193 ; reference to arbitra- 
tion ; counter-claims, 193. 
management: in agricultural leases, 
good husbandry, waygoing crops; 
straw, dung, 194. 
in urban leases, 194; in both, pac- 
tional (additional) rent and penalty 
distinguished, 195. 
see also Removing ; Rent; Hypothec. 
of glebe, 54. 
as to single escheat, 169. 
not liable to terce, 237. 
of entailed estate, 568. 
requires no service, 584. 
long, carried by or without service, 
584, 
granted by trustees, 633. 
LeAsInc-MAKING, 723. 
- Lecrures, property in, 134. 
Leaacy, 595. 
ret alien, 595, 610. 
approbate and reprobate, 595, 610. 
general, demonstrative, special, residu- 
ary, 596 ; lapse, 596. 
accumulative and substitutionary, 
596. 
satisfaction of, and advances, 597. 
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Lueacy, debitor non presumitur donare, 
597. 
conditio st institutus 
decesserit, 597. 
vesting, 598. See Vesting. 
to law-agent, 433. 
LEGAL, in apprising, adjudication, 268. 
estate, 628-9. 
irritancy, of feus, 164. 
rights, 606 seq. 
servitude, 220. 
tender, 511. 
terms for payment of rents, 144-5, 
201, 243. 
LEGALISATION of nuisance, 219. 
LEGALITY, warranted in marine policy, 
485. 
LEGATER, as executor, 615. 
Legatum ret alien, 595, 610. 
Leges burgorum, 5. 
Leitrim, 607. 
what children are entitled to it, 608. 
not grandchildren, 608 ; or children 
forisfamiliated ; and no representa- 
tion, 608. 
discharge, during parents’ life, 609. 
satisfaction, 610 ; equitable compen- 
sation, 611. 
requires no confirmation, 618. 
in regard to bonds, 141. 
LEGITIMACY, 1n services, 581. 
LEGITIMATION, 104. 
in international questions, 784. 
letters of, 105, 626. 
Lenocinium, 77. 
Luston, minority and, 92. 
LESSER terce, 238. 
Lerrer, of credit, 442; of recommenda- 
tion, 442. 
of four forms, 701. 
notifying removing from subjects let, 
197. 
patent, 129. 
of supplement, 15. 
property in, 134. 
Lurrine to hire, contract of, 381; locator 
or lessor, conductor or lessee, 381; 
division, 381; lease, 381; locatio rev, 


sine lrberis 
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381; risk therein, 382; standard of | Lirerent, of heritage, 235; stocked 


care or diligence, 382. farm, money, bonus, 235; not 
LEvittcaL law, as to forbidden degrees, transmissible, 236. 
63. conventional, by constituti n, 235; by 
Lewp, indecent, and libidinous prac- reservation, 236; latter requir- 
tices, 736. ing no sasine, and having rights 
Lex, loci actis, loci ret site, fori, dome- of superiority and title-deeds, 
ciliz, 780 seq. ; loci contractis, 780 236; conjunct fee and liferent, 
seg. ; solutionis, 780, 787. 236. 
Le« Rhodia de jactu, 471. see Terce ; Courtesy. 
LIABILITY, of carriers, how limited, 451; limitations on, 240; salvd rerum sub- 
453. stantid, 240; as to timber, 240; 
of heirs, order of, 576. and minerals, 241. 
of executors, 619. burdens on, cautio usufructuaria, 241 ; 
personal, of trustees, 635. ruinous tenements, tear and wear, 
Lipset. See Defamation. aliment of heir, public burdens — 
of crime. 761, 763. which are not occasional, 241. 
LIBERATION, suspension and, 778. rights to company profits, dividends 
Liperry, right to, 114. and bonus, 242. 
LiIBIpINOUS practices, 736. expiry, by consolidation, discharge, 
Liprarigs Acts, 794. negative prescription, 243. 
right of certain, to books, 135. apportionment of rents, &c., and 
Licences, liquor, 806. terms, thereof, 243. 
Liege poustie, 83, 90, 587. and fee, to strangers, 569 ; to parent 
Linn. See Retention. and child, husband and wife, 
for freight, not for advances, dead 570-1. 
freight or demurrage, 467. profits of, assignable, 523. 
of seamen, 459. postponing distribution of estate, 
of shipmaster, 463-4. 599. 
seller’s, 372. escheat, 170. 
LIFE insurance, 506. lease, 187, 199. 
insurable interest, not necessarily re- | LiaHt, servitudes of, 226. 
tained, 506. LIGHTHOUSES, 460. 
Assurance Act, 1909, 506. LIGHTING, 792. 
companies, 506; proprietary and | Lrurrarton, and prescription, 540. 
mutual, 506. LimiTEeD liability, history of, in com- 
interest of husband and wife and of panies, 410-1; conditions of, 411-5; 
various persons in life of others, limitation by guarantee and by 
507. shares, 411; conversion from un- 
proposal; declarations, 507; misre- limited to, 425. 
presentation, warranty, 508; fraud ; owners, under Lands Clauses Act, 
condition, suicide, 508. 136. 
form of policy, App. VI. Liqurp debts, in compensation, 516. 
and the Presumption of Life Act, | Liqurparron, poinding of the ground 
559. in, 641. See Company. 
Lire, presumption of, at common law, | Liqurpator, 421-3. 
558; and by statute, 558-9. LITERARY property, 133. 
LIFERENT, 235. LivHOGRAPHS, 135. 
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Litieant, how far protected by law of | Luacace, passengers’, 455. 


privilege, 118. 

Litiaiosrry, effect of, 260; in adjudica- 
tion, 271. 

LITISCONTESTATION, 658. 

* Luoyn’s policy, 468, 481, and App. IV. 

Loan, of money, 300; interest, 301, 
444-5; proof of, 301, 690 ; I.0.U., 
301. 

Loanina, 223. 

LocaL, administration, 790 seg. See 
Town Councils ; County Councils ; 
Parish Councils; School Board ; 
Lunacy ; Licensing ; Valuation ; 
Secretary for Scotland, Local Govern- 
ment Board ; Private Legislation. 

and personal Acts, 3, 9. 
Authority, 791, 795, 798. 
Government Acts, 796, 798. 
Government Board, 809. 

Locauiry, of stipend, 52. 

Locatio-conductio rei, operarwm, operis 
fuciendi, 381, 449. 

Locarfon. See Letting to Hire. 

Locator and conductor, 381. 

Loc, 233 ; fishing, 235. 

LocHMABEN, kindly tenants, 191. 

Look, in thirlage, 227. 

Locus in indictments, 762. 

Locus penitentie, 297; in contract of 
service, 383. 

barred by ver interventus, 297; by 
homologation, 297. 

LogpBook, 119, 464. 

Lone Leases, registration of, 186. 

LoosinG, of arrestment, 532. 

Lorp Advocate, 711. 

Ordinary, 25. 
Lorps Auditors, 21. 
of erection, 247. 
House of, effect of its decisions on the 
law, 7. 
Lost, bill, 346. 
goods, 122 ; theft, 738. ; 
or not lost, in marine policy, 476, 
499, 501. 
Lortery, 719. 
Lucrp interval, 606. | 


Lunacy, administration of, 805; General 
_ Board of Lunacy, 810. 
Lunatics, cannot marry, 61. 
curatory of, 96. 
in the Lunacy Acts, 805. 
contracts of, 288. 
Lyon Kine-or-Arms, 44. 


Macwr, 45. 

MacuInEry, valuation of, 809. 

MAGISTRATES, jurisdiction, 41. 

grant warrant of arrest, 756; take 
declaration, 757. 

MAILLs and duties, action of, 186, 201, 

649. 
prescription, 546-7. 

Mavsoriry, of trustees, acting, 631. 

Mala fides, in regard to possession, 127. 

MALICE, in regard to privilege, 116-9. 

aforethought, 729. 
in criminal trials, 772. 

Mauicrous mischief, 750. 

Maticrouszy, no longer in indictments, 

762. 

MANAGEMENT, of subjects let, 194; of 

guardians, 86; of trustees, 633. 

Mawnacemr, length of employment of, 

383. 

Manbatary in bankruptcy, 676; in 

companies, 420. 

Manpate. See Agency. 

involved in trust, 628. 

Mansz, 52; in landward and burghal- 
landward parishes, 52; collegiate 
parishes, 52 ; surrounding premises, 
52; assessment for building and 
repairing, 52; parishioner, heritor, 
53; real rent, 53; free manse, 53 ; 
at sight of presbytery or sheriff, 
53; repair, enlargement, rebuild- 
ing, 53; relief, 53. 

is allodial, 147. 

Mawnston-Hovss, descending to eldest 
heir-portioner, 562 ; not liable to 
terce, 237; in entails, 569. 

MANUFACTURE, use of stream water in, 
234. 
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Manuscript, 133. 

Marcu-Fence, 225; winter herding ; 
cost of, and of straightening ; 
walls; not convertible into gables, 


225. 
Marcues, straightening, before sheriff, 
34, 225. 


Mare@inat additions, 307. 
Marine INsuRANCE, 467 seqg.; form of 

policy, App. IV. 

definition, the policy, 474, 479; the 
slip, 468, 479, 500. 

the insured ; broker, 468, 478, 487 ; 
insurableinterest, wagers, “interest 
or no interest,” parties having 
interest, 469, 475-6; Gambling 
Policies Act, 469. 

reinsurance, 469, 476. 

double insurance, 469, 482, 498. 

assignation, 477. 

lost or not lost, 476, 499, 501. 

subjects insurable : ship, cargo, freight, 
profits, 474-5, 503; bottomry, re- 
spondentia, and certain wages, 476 ; 
ship or ships, 481. 

voyage and limits of risk, 470, 485, 501; 
time policy, 470; voyage policy ; 
ship “at and from,” 470, 485, 501 ; 
ports of discharge, 486. 

“touch and stay,” 470, 502. 

deviation and change of voyage, 470, 
485 ; delay, 486. 

value: valued and unvalued policies, 
481, 493-5 ; values, how calculated, 
477, 493-5. 

perus insured against, of the sea and 
the like, fire, enemies, pirates, jetti- 
son, barratry, 470, 502. 

“sue and labour” clause, 473, 497. 

running-down clause, 472, 495. 

common memorandum, 472, 496; 
petty losses, stranding, 472, 503. 

total and average loss: constructive 
total loss, 471, 489 ; abandonment, 
471, 490. 

premium, return, illegal risk ; short 
interest, 473, 488-9. 

warranty, express, 469, 482-5; of 
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neutrality, 483 ; nationality, 484 ; 
good safety, 484; particular 
average w., 496; implied sea- 
worthiness (in a voyage policy), 
469, 484; and legality, 485. 
Marine Insurance, representations of 
fact, belief, or hearsay, 469, 479. 
Lloyd’s policy, 468, 481, and App. LV. 
salvage charges, 491, 495. 
general average, 471, 492, 495. 
subrogation, 473, 497. 
contribution, 498. 
under insurance, 498. 
mutual insurance, 499. 
concealment, 469, 478. 
MARITIME, causes, caution in, 441 ; in 
Admiralty Court, 31. 
hypothees, 305, 464. 
Market Cross, of Edinburgh, 3, 16. 
Markets Ciauses Act, 136. 
MARRIAGE, 61 seq. 
constitution by consent, 61; therefore 
not by pupils and insane persons, 
61; promise of, effect of breach, 
62; effect of promise subsequente 
copuld, 62. 
celebration ; declaration before wit- 
nesses, if de presenti and uncondi- 
tional, is enough, 62; cohabitation, 
and habit and repute, 62 ; forbidden 
deyvrees, 63 ; Deceased Wife’s Sister 
Marriage Act, 63 ; impotency, 63 ; 
subsisting marriage, 63 ; residence 
required for marriage by de pre- 
senti words, 64; proclamation of 
banns, 64; marriage notice to 
registrar, 64; registration of 
marriage, 64, 
effect of, on property. See Husband 
and Wife. 
dissolution. See Divorce. 
a consistorial matter, 58 seq. 
heirs of, 573. 
in international questions, 783 ; capa- 
city to enter into, 783 ; formalities, 
783 ; contra bonos mores, 783 ; patri- 
monial rights of spouses, 783 ; per- . 
sonal obligations of wife, 783 ; 
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terce and courtesy, 784; marital 
control, 784. 

Marriace, of female guardian closes 
guardianship, 84; unless to her 
own child, 85. 

pauper’s settlement by, 801. 
registration of, 801. 

Marriace-Contract, 573, 604; in 
bankruptey, 667. 

MarrieD Women’s Property Act, 
UST Guk 

Act, 1881, 65 seq. 

MASCULINE words include feminine, 10. 

Master and apprentice, 393; inden- 
ture, teaching, 393 ; chastisement, 
lnprisonment, termination, 393. 

Master and servant, 382. 

want of skill in servant, 382 ; sick- 
ness or accident of servant, 382; 
death of master, dismissal and 
desertion of servant, wages and 
board wages, 382. 

constitution of contract of service, 
382; servant and agent, contractor, 
382 ; wage, duration for more than 
a year, formal writ, informal writ 
or oath with rez interventus, 382 ; 
arles, locus pwenitentie, 383 ; service 
or not? 383; length of service, 
383; presumptions thereanent, 
383; munus publicum, tenure ad 
vitum aut culpam, 383 ; tacit reloca- 
tion, 383 ; warning, 383. 

servants’ duties, 384. 

muster’ duties, 384; “character,” 384 ; 
wages paid pro ratd, 384; privi- 
leged debts, 384. 

remedies, 385 ; not imprisonment, but 
dismissal, retention of wages and 
damages on the one hand, and 
damages on the other, 385. 

termination of contract, 385. 

modern Acts, 385-92. 

responsibility of master to third parties 
for servant’s acts, 386; as result 
of the agency involved, 386; for 
wrongs, wilful and negligent, 386 ; 
public trustees, 387; culpa tenet suos 
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auctores and respondeat superior, 
387. 
Master and servant, responsibility to 
another servant, 387; atcommon law, 
387 ; under Employers’ Liability 
Act, 387; defect in apparatus, 387; 
superintendence, or orders which 
injured party must obey, 388 ; bye- 
laws, 388; railway, 388; limit of 
time for claiming, and amount of, 
compensation, 388. 
responsibility under Workmen's Com- 
pensation Act, 388 ; workman, 389 : 
eiployer, 389 ; accident, 389 ; out 
of and in course of employment, 
390; misconduct, 390; dependants, 
390; amount of compensation, 391; 
relation to other remedies, 392 ; 
notice and claim, 392 ; arbitration, 
392. 
powers of justices in questions be- 
tween, 39, 105. 
history of the relation, nativt, slaves, 
105; wages fixed and work com- 
pelled by justices, 105; colliers 
and salters, 106. 
of ship, 463 ; has an insurable interest, 
476. See Shipping. 
Mat#, certificate of, 463-4. 
Measure, of damages, for breach of 
contract, 521; in wrong, 109. 
Media concludendi, 697. 
Mepicat fees, 513. 
MEDICAL reports, 773. 
Medium filum, of stream, 234. 
Memper of Parliament, privileged in 
bankruptcy, 673; disability as 
bankrupt, 680. 
Memoranpvm of association, 412. 
Mensat church, 246. 
Men’s ordinaries, prescription of, 543. 
MercHANT shipping. See Shapping. 
MuERCHANTABLE, goods warranted as, 
363. 
Merssencurs-At-ARMS, execute letters 
of Sovereign, 44; under control 
of Lyon King-of-Arms, 44. 
Messis sementem sequitur, 127, 140. 
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Micuartas, legal term for payment 
of stipend, 56. 

Mitt, 174. See Thirlage. 

not teindable, 251. 
services, 230; enforceable formerly 
in barony court, 43. 

Minp, not teindable, 251; hypothec, 
202; of gold and silver, royal, 
178; others not, 178; meaning of 
‘mines and minerals,” 178. 

Minera, when due to liferenter, 241 ; 
in entailed estate, 569. 

Mines Acts, 386. 

Minister, parish, length of employ- 
ment of, 383; as notary in wills, 
310. 

MINISTER’S grass, 54. 

Ministers’ Wipows’ Funp, 49. 

MrnIsTERIAL, functions of sheriff, 36. 

Minor non tenetur placttare super heredt- 
tate, 94. 

Minor. See Curator. 

after pupillarity, father still ad- 
ministers, 83; curators-nominate 
named by him in liege poustie, 83 ; 
forisfamiliation, 83; or minor 
chooses curators, 83; who give 
caution, 84; curator bonis in ex- 
ceptional cases, or as continuing 
a factory, 84. 

his deeds without consent of curators 
are null, 91; unless he be lucratus, 
or they are mortis causd, or in line 
of business, 92 ; or marriage, 92 ; 
if he has no curator, his deeds are 
good, except gratuitous or testa- 
mentary alienations of heritage, 
92; cannot hold public office or 
exercise franchise, 92; but may 
be trustee or arbiter, 92; and see 
Restitution. 

time for appeal to House of Lords, 
698. 

in regard to testamentary capacity, 

. 606. 

Mrvority, deducted from possession of 
right of way, 181. 

and lesion, 92. 
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Minority, in international questions, 
785. 
of trustees, powers of, 631. 
in regard to prescription, 552 seq. 
Misconpuct, wilful, 390. 
MIsPRISION of treason, 722. 
MISREPRESENTATION, in contract, 289, 
290. 
in life assurance, 508. 
in marine assurance, 469, 479. 
MistTak®, in transmission of offer, 289. 
Mirication, of punishment, 717. 
MospineG and rioting, 723. 
Mopirication of stipend, 51. 
Modus transferendi dominn, 124, 357. 
MOLESTATION, action of, 648. 
Money, how far poindable, 536. 
in indictments, 762. 
lenders, 293, 444. 
Monopoty, 129. 
MonrtH, interpreted, 10. 
MorrTancestry, brieve of, 579. 
MortGaGe, in company law, 416. 
of ship, 458, 463. 
MortTIFICATION, 161. 
Mortis causd, deeds of wife, 71. 
donation, 448, 590. 
Morrmatn, 148. 
Moss, not teindable, 251; in division 
of commonty, 436. 
MorHErR, nominates tutors, 80. 
as administrator-in-law to pupil child, 
80, 89. 
not a.successor in heritage to child, 
561. 
Moriver, in wrongs, 117, 119; in con- 
tract, 290. 
Mournines, 76. 
MOVEABLE, property, ownership of, pre- 
sumed from possession, 126, 282. 
succession, intestate, 587 ; before and 
since 1855 ; heirs an mobilibus, and 
next of kin; representation ; divi- 
sion equally ; father, mother, 
brothers, and sisters consan- 
guinean, uterine, and german, 587; 
equality of sexes, 587. 
and heritable, 139 seq. 
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MoveaBte, falling under jus mariti, 
65. 
not affected by inhibition, 257 ; nor 
by adjudication, 262, 269. 
property, acquired by occupation, 
121. 
patents are, 130; so copyright, 135 ; 
so ships, 456. 
falls under single escheat, 168. 
collatio inter heredes, 588 ; a privilege 
of the heir ; foreign system of law, 
heir of entail ; heirs - portioners, 
589. See Wiil. 
MUuIRBURN, 177. 
MULTIPLEPOINDING, 652; as to trust 
estate, 638. 
form, App. VII. (5). 
Motturs, 227 ; dry, 229; “with mul- 
tures,” 228 ; prescription, 546-7. 
Municipat law, 2. 
Munus publicum, 383. 
Murper, 728 ; tried only in Justiciary 
Court, 29 ; not cognisable by sheriff, 
33. 
attempt, 731. 
Music, 135. 
MussEzs, 180, 182. 
MutILation, 729. 
Mutvat, gable, 225. 
life offices, 506. 
marine insurance, 499. 
settlement, 602. 
Mouruvm, or loan, 300; gratuitous, of 
fungibles, 301; res perit suo domino, 
301. 


Namo of writer of deed, 310. 
NaminG, of arbiters, 707. 
NARRATIVE clause, of charter, 149. 
Nasciturt, 570. 
Nations, law of, 1. 
Narronaity and domicile, 781. 
of ship, 484. 
Nativi, 105, 190. 
NatuRAL, fruits, 127. 
obligation, 283 ; caution for, 489 ; 
impossible condition in, 447. 
possession, 125. 


| Narurat, right of property. 
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See 


Nwisance. 
servitude, 220. 
NATURALISATION, 456, 627 
Nature, law of, 1, 2. 
Naute, caupones, stabularii, edict, 303, 
450. 
NAVIGABLE river, 180; as res publica, 
138. 
NaviGaTion, laws, 456. 
use of sea and shore for, 180. 
Navy, destroying ships, &c., of, 723. 
Necessarigs, furnished to indigent 
wife, 72; to minor, 360. 
NECESSITY, as excuse for criminal act, 
713. 
NEGATIVE prescription (long), 542. 
period of forty years, 542; relation 
to positive prescription, 542; res 
mere facultates, 542. See Prescrip- 
tion. 
in servitudes, 218, 231. 
of liferent, 243. 
NEGLIGENCE. See Wrong. 
in use of property, 220; specific, 220 ; 
non-natural use, 107, 220; wmu- 
latio vicint, 136, 200. 
how far criminal, 729, 732. 
in contract law, 291. 
of trustees, 635. 
NeEcortaBiuity, of bill of lading, 463. 
Negotiation, of bills, 321, 328. 
Negotiorwm gestio, 434 ; rules of account- 
ing, 434 ; proof, 630. 
Net and coble, symbols used in sasine, 
154; in salmon fishing, 178. 
NEUTRALITY, 483. 
New trial, in civil jury cases, 660. 
extent, 165, 582. 
Next oF KIn, in wills, 596 ; as execu- 
tors, 615. 
Nicut, no poinding by, 538. 
in Poaching Acts, 176. 
poaching, 176. 
Nobile officium, 28, 604, 662, 675. 
NoIs8, nuisance, 219. 
Nomina juris, abolished in indictments, 
762. 
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NoMINAL raiser, 652. 

Nominatim, children called, 570, 597. 

NoMINATION, under Friendly Societies 
Acts, 590. 

Non-ADHERENCE, ground for divorce, 
Ute 

Non-Enrry, 164, 581; before citation, 
164; retoured duties, 164-5; old 
and new extents, valued rent, real 
rent, 165. 

after citation, 164. 
remedy substituted in 1874, 165. 

Non-INTERVENTION, in crime, 715. 

Non-NatuRAL use of property, 107, 
220. 

Non officiends luminibus, servitude, 226. 

Non-Tipau river, fishing in, 235. 

Non valens agere, 553. 

NorariaL instruments, formalities of, 
311; proof, 684. 

Notary, subscription by, 310; con- 
trolled formerly by commissaries, 
58. 

Note, whether a will, 592. 

used by witness, 695. 

See Bill of Hachange; Promassory 
Note. 

prescription of, 550. 

of suspension, 661. 

Nortcr, of dishonour of bill, 335; of 
dissolution of partnership, 406 ; of 
principal’s death, 434 ; of contracts 
in prospectus, 418 ; of purpose of 
marriage to registrar, 64; under 
Employers’ Liability Act, 388 ; 
under Workmen’s Compensation 
Act, 392. 

to treat, 137. 

Nor negotiable, crossing on cheque, 
350. 

Norour bankruptcy, 672. 

Nor proven, 773. 

Novalia, 245, 253-4. 

Nova Scortra, sasines, 154. 

Novation, 519. 

Novopamvts 153. 

Novun debitwn, 671. 


Nuisance, 218; legalisation of, by 
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acquiescence and rei interventus, 
219, 297. 

NUISANCE, cognisable by sheriff, 34, 219. 

coming to the nuisance; contribu- 

tion, public benefit, 219 ; legalisa- 
tion of, 219; air nuisances, 219 ; 
smoke, noise, affecting property 
or health, or only comfort, 219 ; 
material increase of, 219; threat- 
ened, 219 ; conventional, 220. 

Nvuncvupative wills and legacies, 592. 

Nursery garden, 240. 


OatH, interpreted, 10. 
taken by judges, 20. 
cognisable, formerly by commissaries, 
58. 
of witness, 694. 
in sequestration, 674 seq. 
unlawful, 723. 
an litem, 543, 689. 
in supplement, 687; of calumny, 
688. : 
on reference, see Hvidence ; in proof 
of contract, 685; in irregular 
marriage, 62; in proof of trust, 
630; not used in criminal cases, 
769. 
OBEDIENTIAL obligation, 284. 
Obiter dictum, 7. 
OBLIGATION. See Contract. 
definition, 282; jus in re, action 7 
rem; jus ad rem, action in per- 
sonam, 282 ; to pay, or perform or 
refrain, 282; serious intent to enter 
into, 282 ; obligant, debtor, obligee, 
creditor, 283 ; gratuitous and oner- 
ous, 283 ; natural, civil, and full, 
283 ; pure, ex die (future), condi- 
tional, 283 ; suspensive and resolu- 
tive conditions, 283-4 ; arising from 
contract, quasi-contract, delict and 
quasi-delict, 284; aliment, 284 ; 
restitution and recompense, 286, 
extinction of, 509 seq. 
of wife, how far good, 72. 
impossible or immoral, 446 ; condi- 
tional, 283, 447. 


INDEX 


OBLIGEE, 283. 

OBSCENE publications, 737. 

OccuPATION, as a mode of acquiring 
property, 121. 

quod nullius est fit oceupantis, 121; not 

true of moveables which have had 
an owner, 122; for they belong to 
Crown, ¢.g., strays, waifs, 122 ; im- 
pounded cattle, things lost, 122; 
but true of things which never 
had an owner, 122; e9., wild 
animals, pearls on shore, 122; 
game, 122; whales; wrecks, 123. 

OFFENCE. See Crime. 

OFFER and acceptance, 286, 307. 

OrFicr, public, not exercisable by 
minor, 92. 

OLD extent, 165, 581. 

OmISSIONS by trustees, 637. 

On dependence, arrestment, 529. 

Oneris ferend2, servitude, 223. 

OnerRovs obligation, 283; in bank- 
ruptcy, 667. 

. OPEN (unvalued) policy, 481, 492-5. 

ORAL evidence, 682, 690 seq. 

ORCHARD, not teindable, 251. 

ORDER, delivery, 358. 

ORDINARY action, 642. 

powers of trustees, 633. 

OricGin, domicile of, 781. 

ORIGINALITY, how regarded in law of 
copyright, 134. 

OutER Hovss, 25. 

OUTGOING crop, 194. 

OuTLAW, cannot be guardian, 85. 

Out-SuCKEN multures, 227. 

Ovut-Town multures, 227. 

Over-INSURANCE against fires, 505 ; at 
sea, 469, 482, 498. 

OvER-PayMEN'S, of stipend, 51. 

OVERSMAN, 707. 

OwneERsHIP. See Property. 

Over and Terminer, 30, 721. 

OysTERS, 180, 182. 


P.p., “ per procuration,” in signature on 
bill, 326. 
PAcTIONAL rent, 195, 
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| Pactum allicitum, 293. 


PANEL, 766. 

Papacy, its jurisdiction abolished, 45. 

PaPIsts, succession of, 627. 

PaRAMOURS, so declared, cannot marry 
each other, 77. 

PARAPHERNALIA, 67. 

PaRENT and child, 101; lawful children; 
pater est quem nuptie demonstrant, 
102 ; how the presumption may be 
redargued, 102 ; offspring of puta- 
tive marriage, 102. 

parental control, 102 ; subject to the 
Court’s interference, 103 ; custody 
of children, 103 ; access to children, 
103 ; education, chastisement, foris- 
familiation, 103; bastards, 104 ; 
fil nuliius, 104. 
legitimation, 104; by subsequent 
marriage of parents, 104; by letters 
of legitimation, 105. 
title to sue on death of relative, 111. 
liferent and fee to them, 570. 
obligation to aliment, 284. 
Pares curve, 153. 
Part passu, payment of creditors, 621. 
ranking of adjudications, 217, 271. 
PARISH, 798. 
disjunction and erection, 50; quoad 
sacra, 51. 

ParisH Counctits, 798; history, area, 
constitution, 798 ; functions (poor 
relief, paupers, 799; settlement, 
800; subsidiary functions, 801) ; 
finance, 801. 

PARISHIONER, in old Acts, 53. 

Park, public, 794. 

PARLIAMENT, Scots, asa Courtof Review, 
21; Lords Auditors, 21; private 
Acts, 22; British Parliament, see 
House of Lords ; House of Commons. 

right of barons to attend, and ex- 
emption of the lesser barons, 42. 

Acts of. See Statutes. 

member of, privileged in bankruptcy, 
673 ; disability, 680. 

PARLIAMENTARY papers, 
118. 


privileged, 
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PaRocuIAL Board, 798. 
PaROLD evidence, 682, 690 seq. 
PARRICIDE, 730. 
PARSONAGE teinds, 245. 
Part and pertinent, 182. 
ParRTIAL, confirmation, 618. 
counsel, 692. 
Part Owners, of ship, 458. 
PARTNERSHIP, 393 seq.; persona, 394 ; 
marshalling assets in bankruptcy, 
394 ; limited partnership, 394. 
definition, 396 ; rules for determining 
existence of, 396-8. 
Jima, 398. 
power of partner to bind firm; of 
firm to bind partner, 398-9; lia- 
hility of partners, 399; “holding 
out,” 400; liabilities of outgoing 
and incoming partners, 400 ; sub- 
sistence of continuing guaranty, 
401. 
property, 401 ; conversion into move- 
able, 402. 
rules as to interests and duties of 
partners, 402; expulsion, 403; 
retirement, 403; partnership at 
will, 403; accounting, 404; 
assignee of share, 404. 
dissolution, ipso facto, 405 ; or by the 
Court, 405; advertisement and 
notices, 406; continued for 
winding-up, 406; premium, 407; 
fraud, 407 ; rights to profits made 
after dissolution, 408 ; final distri- 
bution, 409. 
cautionry in regard to, 401. 
and compensation, 515. 
and trust, 631. 
trustees in, 635. 
bankruptcy of, 673. 
Parry, as witness, 691, 771. 
PASSAGE, common, 225. 
PASSENGER ships, 459. 
PASSIVE, titles in heritage, 585; in 
moveables, 623. 
transmission of liability to damages 
for wrong, 110. 
PASTURAGE, common, servitude of, 223, 
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PaTENT, 129-131. 

Pater est quem nuptice demonstrant, 102, 
104. 

Patria potestas, 102. 

Patron, 47; teinds falling to, 49, 252. 

PatRONAGE, 47; abolished, 48; formerly 
dealt with by commissaries, 58. 

governed by canon law, 6. 

PaupER, 799. 

PAWNBROKING, 305. 

PaveEg, of a bill, 320. 

PAYMENT, as extinguishing money obli- 
gations, 509; by true debtor to 
true creditor ; in other ways, 509 ; 
assignation on, 509; by instal- 
ments, 509; indefinite, 510; al- 
lotted by debtor, by creditor, to 
sums bearing interest, least secured, 
debt on pointof prescribing ; penal ; 
illegal ; trust debts ; debts secured 
by caution, 510; inaccount-current ; 
to debts in order of time, 510; 
tender ; legal tender, 511. 

bond fide to non-creditor ; ¢.g., factor 
superseded, lessor, 511 ; zgnorantia 
juris neminem excusat, 511. 

voucher of, possessed, 511. 

of a bill of exchange, 342 ; of legacies 
postponed, 599; of creditors of 
deceased person, and of his heirs 
im wobilibus, 622. 

PEacE, breaches of, formerly cognisable 
by Privy Council, 23 ; dealt with 
summarily, 724. 

PEER, privileged in bankruptcy, 673. 

disability, 680. 
as criminal, 755. 
PEN, symbol in resignations, 210. 
PENAL, action, 646. 
servitude, 716. 
PENALTY, for crime, 716seq.; inlease, 195. 
debts with, and indefinite payments, 
509. 

Pendente lite nihil innovandum, 279. 

Prnny, symbol used in sasine, 154. 

Per capita, succession, 561. 

Per proc., in signing bills, 326. 

Per stirpes, succession, 561. 
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PERAMBULATION, action of, 648. 

PERCEPTION, of fruits, 127. 

PEREMPTORY defences, 658. 

PERFORM, obligation to, 282. 

Periculum ret vendite nondum tradite, 
358, 367. 

PERILS of the sea, 470, 502. 

PERIODICAL, 135. 

payments, apportioned, 144, 242. 

PreRJuRY, 747. 

PERMUTATION, 359. 

PERPETUAL lease, 184. 

PERPETUITY, rule against, 593. 

PERSON, error as to, in contracts, 
289. 

in indictments, 762. 

Persona, a partnership is a separate, 
394. 

PERSONAL action, 640. 

diligence, 528, 701. 
jurisdiction, 13. 
liability of trustees, 635. 
right to land, 211, 577. 
security, 636. 

servitude, 235. 

teinds, 246. 

warrandice, 150. 

PERSONATION, 725. 

PERTINENTS, 182 ; by prescription, 182 ; 
bounding charter, 182; promis- 
cuous possession, 182 ; lochs, 182. 

PETITION, summary, 661. 

Petrrory action, 648. 

Perry Sessions, 40. 

Pew, in parish church, 55. 

PHOTOGRAPH, 135. 

ProtuRE, exhibition of, 135. 

Pie, carriage of, 451. 

PIGEON, 176. 

Pinot, 459. 

Prracy, 741. 

jurisdiction in, 755. 
of literary work, 134. 

Prrare, in marine policy, 470, 502. 

Prac, in regard to bills, 321; in 
indictment, 762. 

Plagium, 737. 

Prat, commission of,’ 50. 
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PLAY, property and 
135. 
PLEA in law, 656. 
PLEAS of the Crown, 29, 36. 
sheriff of old competent to them, 35. 
not cognisable by barons, 43. 
PLEDGE, 305 ; Factors Acts, 358 ; pawn- 
breking, 305, 358 ; sale or, 358. 
of document of title, 358. 
theft of, 737. 
PLENISHING order, 204. 
PLOUGHGATE, 176. 
PLoucH-Goops, when poindable, 536 ; 
destruction, 727. 
PLuRAL words include singular, 10. 
POACHING, 176. 
of fish, cognisable by justices, not of 
game, 39. 
PoacHING PREVENTION Act, 176. 
POINDING, 535 seq. 
personal ; its warrant, on expiry of 
charge, 535; notwithstanding 
arrestment, 536. 
subjects poindable :—corporeal move- 
ables ; in exchequer process, money 
of all sorts, 536 ; not railway stock 
or plant, nor plough cattle, as a 
rule, 536 ; growing corn, 537. 
form of, 537 ; sale, 538 ; for stipend, 
538; time of, 538; procedure 
where goods are claimed by third 
party, 538. 
deforcement, 538. 
of goods in seller’s hands by him, 
372. 
an element in bankruptcy, 673. 
damages for wrongous, 115. 
of the ground, 536, 640 ; on a debitwm 
fundi, 641 ; not on ownership, nor 
for more than arrears of rent, 641 ; 
parties, 641; in bankruptcy and 
liquidation, 641 ; remedy for re- 
covering relief, 167. 
PoIsONING, 731. 
Pouice, 40. 
powers of, 40 ; county, 40, 796. 
in burghs, 41, 792. 
commissioners, 41. 


copyright in, 
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Pourcy, of insurance generally, 467 ; 
marine, fire, and life insurance, 
forms, App. IV., V., VI. 

broker, 468, 478, 487 ; 
519. 

holder, 467. 

public, contracts against, 295. 

PoLLuTIoN of stream, 234. 

PoLyGamy, 783. 

Poor Law, 799 ; history, 106. 

Pops, 45. 

Port and harbour, 180, 182. 

PortgEous Rout, 761. 

PortTIon natural, 609. 

PosirIveE PRESCRIPTION, 126, 539. 

usucapto, 539 ; functions, 539. 

period reduced in most cases from 40 
to 20 years, 540; valid irredeem- 
able title, servitudes, rights of way 
and public rights, 540. 

subjects—land and fundo ainexa, 540. 

seisins as foundation; apparency ; 
interruption, 540. 

continuity of possession, 540 ; posses- 
sion gud proprietor, 540; tantum 
prescriptum quantum possesswm, 541; 
on and consistent with title, 541. 

title, to be shown by heirs and singu- 
lar successors, 541; relation to 


his len, 


negative prescription, 542. See 
Prescruption. 
of servitudes, 220. 
PossESSION, 125 seq. 
defined; natural, civil, 125; by 
different persons on different 


titles, 125. 

benefits of; gives presumption of 
ownership of moveables, 126 ; col- 
lusive, 126 ; possessory judgment, 
126 ; seven years’ possession on a 
title, 126; positive prescription, 
126. 

bond fide possession, 126 ; gives right 
to fruits separated, 127 ; whether 
natural, industrial, or civil, 127. 

cesser of bona fides, 127 ; mala fides, 
127. 

nulla sasina, nulla terra, 128. 
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Possession, title to which possession 
is ascribed, 128. 
registration of leases equivalent to, 
186-7. 
foundation of lien, 518. 
in salmon fishing, 178. 
of tenants, 191. 
badge or measure of servitude, or 
both, 220-1. 
in regard to positive prescription, 
540. 
PossESSORY, action, 648. 
judgment, 126, 186, 650. 
PostNuPTIAL contract, 572, 603; in 
bankruptcy, 667. 
Post OrFice, functions of, in conveying 
offer and acceptance, 287. 
not a common carrier, 450. 
delay by, in conveying acceptance, 
287. 
offences, 745. 
Powers, other than those of trustees, 
604. 
of heir of entail, and in marriage- 
contracts, to grant provisions, 604 ; 
of disposal ; of appointment ; object 
of ; omission of an object, 605. 
of trustees, 631 seq. 
effect of, on conversion, 143. 
of judicial factors, 639. 
affected by adjudication, 269. 
Preceptro hereditatis, 586. 
Prepositura. See Husband and Wife. 
PREAMBLE, part of Act, but subor- 
dinate, 8. 
PRECARIOUS possessors, how removed, 
198-9. 
Precarium, 303. 
PREcATORY will or legacy, 592. 
PrecEP?, of clare constat, 582. 
of sasine, 153. 
PRECOGNITION in criminal cases, 760. 
PREDIAL, servitude, 218, 229. 
teinds, 246, 
PRE-EMPTION, 159. 
PREFERENCE, among recorded convey- 
ances, 156 ; among adjudgers, 271 ; 
among arrestments, 534; between 
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arrestment and assignation, 535; 
of deceased’s creditors over heir’s, 
587; fraudulent or undue, in bank- 
ruptey, 670. 

PREGNANCY, concealment of, 730. 

PRELATE, 46. 

PReEMIvM of insurance, apportionment 
of, 145 ; in marine insurance, 473, 
488; in fire insurance, 505; in 
insurance generally, 467. 

PRESBYTERY, established, 46. 

jurisdiction in settlement of parish 
ministers, 48. 

duty as to manse and glebe, 52, 54. 

oversight of manses, 53. 

PRESCRIPTION, 539 seq. See Posztive, 

Negative, Triennial, Prescription. 

and limitation, 540. 

bona fides, 551; presumed or not 
required, 551. 

calculation of time, de momento in 
momentum, 552. 

crown and corporations, 552 ; church, 
552; decennalis et triennalrs possessor 
non tenetur docere de titulo, 552. 

minority in some cases suspends 
running of ; of verus dominus or 
true creditor, 552; child in utero, 
553; in some cases suspension by 
statute, 553. 

non valens agere, 553; exception to 
negative ; not to positive, 553 ; ex- 
cept in case of double titles, 554. 

warrandice and eviction, 553; re- 
movings, 553. 

inupplicable to things eatra com- 
mercium, 554; to res mere facul- 
tatis, 554; discharges; termly 
payments for the future, 554; 
right of blood; jurt sanguinis 
nunquam prescribitur, 555; feu- 
duties, tithes, unless vicarage, 555. 

interruptionextrajudicially, 555; judi- 
cially, citation, 556 ; vid facta, 556 ; 
effect of interruption, 556 ; partial 
interruption, 557. 

of spuilzies, ejection ; oath in litem, 
543. 
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PRESCRIPTION, triennial, of accounts, 
&e., 543. 
of removings, 545. 
of retours, 546. 
of stipends, multures, maills and 
duties, 546-7. 
of bargains concerning moveables, 
547 ; writ or oath, 547. 
of arrestments, 547. 
of cautionary obligations, 547. 
of tutory accounts, 548. 
of holograph writs, 549 ; writ or oath 
to their authenticity, 549. 
taciturnity, 550. 
of bills and notes, 550. 
on barony titles, 157. 
of right of way, 181, 540; of perti- 
nents, 182; of servitudes, 220; 
of thirlage, 229; of pullution of 
stream, 234; of inhibition, 260; 
of power to redeem in adjudica- 
tion, 271 ; in regard to charitable 
trusts, 604 ; of crime, 776. 
PRESENTATION, of parish ministers, 48 ; 
taken from patrons and vested in 
communicants and adherents, 48 ; 
church having jurisdiction over 
qualifications, appointment, and 
settlement of presentees, 48 ; com- 
pensation to patrons, 48. 
in six months, 49. 
of bill, 331. 
PRESIDENT, of Court of Session, 25. 
PRESUMPTION, 696. 
juris et de jure, 696. 
juris, 696. 
hominis, or judicis, or facti, 697. 
of life, 558. 
in criminal cases, 771. 
PREVIOUS conviction, 717, 762. 
PRICE, in sale of goods, 331; of lands, 
heritable or moveable, 143. 
PRIMAGE, 463-4. 
Primary uses of stream water, 234. 
Primo venienti, payment, 621. 
Prince, of Scotland, 38. 
PRINCIPAL and agent. 
Prints, 135. 


See Agency. 
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Prison, breaking, 727. 
Commissioners, 810. 
Private, Acts, 3, 9. 
company, 411. 
legislation; by draft bill, 810; 
departmental provisional orders 
confirmed, 811; and under the 
Act of 1899 by the latter mode, 
811. 
international law, 2, 780. 
trust, 628. 

PRIVATIVE jurisdiction, 12, 28; of 
sheriff, 34. 

PriviILEGE, conferred by Acts, 9. 

in case of defamation, 116-9. 

PRIVILEGED debts, certain wages are, 

384, 621. 
persons, in bankruptcy process, 673. 
writs, 313. 

Privy CounotL, Scots, 23; had juris- 
diction for preservation of the 
peace, 23 ; as to aliment of pupils, 
barbarity to wives, &c., 23; sunk 
in British, 23; which has no 
proper jurisdiction, 23. 

Privy seal, 173. 

Prizz, jurisdiction in, 32. 

Pro indiviso, property, 435. 

Pro loco et tempore, desertion of diet, 
766. 

Pro ratd itineris, freight paid, 465. 

Probabilis causa litigand2, 700. 

PROBABLE cause, 119. 

PROBATION. See Evidence. 

of offenders Act, 714. 

PROBATIVE, 307 ; lease, 183. 

PROCEDURE Rot, 659. 

PROCESS, in civil cases, 655 seq. 

brieves, 655. 

summons ; condescendence, defences, 
pleas in law, will, 656. 

inducie, 656 ; calling, 656. 

summary complaint, 656. 

proceedings in absence; entering 
appearance ; reponing, 657. 

concourse of actions, 657. 

accumulation of actions, 657. 

defences, dilatory and peremptory, 
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amendment, dismissal, absolvitor, 
658. 
Process, litiscontestation, 658. 
record, adjusted, closed, revised, 659 ; 
debate (and procedure) rolls, 659. 
proof, documentary and oral, 659. 
trial by jury of twelve men; verdict; 
directions by judge, bill of excep- 
tions, rule to show cause against 
new trial on the ground of verdict 
being against evidence, &c., 660. 
Bill-Chamber, 660 ; suspension ; liber- 
ation ; interdict, 661 ; note passed ; 
caution judicatum solvr, 661 ; con- 
signation, 661; summary petition, 
661 ; nobile officitwm, 661 ; Junior 
Lord Ordinary, 661; intimation 
and service, remits to men of skill, 
662 ; Inner House petitions, 662. 
special case, 662. 
reclaaming note, 662; interlocutory 
and final judgments, 662; single 
bills, 663 ; short and summar rolls, 
663 ; printing ; rehearing ; minute 
of debate, 663. 
appeals to Court of Session from 
Sheriff Court, 663; to House of 
Lords, 664. 
vacation ; recess, box-days, 664. 
expenses, 665. 
international law as to, 790. 
PROCLAMATION of banns, 64. 
PROCURATION, 736. 
in signature on a bill, 326. 
PRocURATOR-FIscaL, of Court, 760 ; in 
confirmations, 615. 
PRODUCTIONS, in criminal cases, 763, 
773. 
PROFESSOR, length of employment of, 
383. 
ProFir and loss, in partnership, 400. 
insurable in marine policy, 474. 
PROGRESS, writs by, abolished, 166. 
of writs, 540. 
Proutrpirory Acts, 8. 
clauses in entail, 565. 
PROMISCUOUS possession, 182. 
PROMISE, 257. 


SS ome 


INDEX 887 


PRoMISE, of marriage, breach of, 62. 
subsequente copuld, 62 

Promissory Nore, 351 seg. See Bill of 
Exchange. Delivery, 352; joint 
and several, 352 ; on demand, 352; 
presentment, 352 ; liabilities, 353; 
difference from bill, 317. 

PROMOTER, 417. 

PROMULGATION of laws, 3. 

Proor. See Hvidence. 

PROPER, jurisdiction, 13. 

wadset, 213. 

Property and ownership, 121 ; things 
not property, 121; corporeal and 
incorporeal, 121; acquisition of 
property by (#) occupation, 121 ; 
not of things which have not an 
owner (they go to Crown), 122; 


but things which never had an’ 


owner, 122; () accession ; alluvion, 
123; (c) specification, 123; (d) 
commixtion, 123; (e) conveyance 
(tradition), 124; other modes, 125. 
of moveables, presumed from posses- 
sion, 126, 282. 
and superiority, 147. 
affected by nuisance, 219. 
transfer of, in goods, in sale, 356, 365. 
PROPRIETARY life offices, 506. 
Propriis manibus, sasine, 154, 210. 
PROROGATION, of jurisdiction, 19; of 
submission, 707. 
Prossecution, public and private, of 
crime, 711. 
PROSPECTUS, 417. 
PROTECTED succession, 602. 
PROTECTION order, leaves wife free to 
contract, 71. 
Protest, 317, 338, 344. 
PROTESTANT, succession of, to papists, 
627. 
Pro-Turor, 89. 
Prout de jure, 682. 
PROVINCIAL councils, 7. 
Proving the tenor, action of, 651. 
PrRovIsION, heirs of, 563, 571. 
for wife, when revocable, 73 ; exclud- 
ing terce, 238. 


Provision, for widow and children 
out of entailed estate, 568. 
of return, 575. 
power to grant, 604. 
PROVISIONAL orders, departmental and 
general, 811-2. 
Provocation, in assault, 111, 733, 
Proxy, in bankruptcy, 676; in com- 
pany meetings, 420. 
Pusuic, benefit from 
219. 
company. See Company. 
general statutes, 5. 
health, 794, 797. 
houses, 806. 
international law, 1. 
libraries, 794. 
parks, 794. 
place, in right of way cases, 181. 
positive prescription of public right, 
540. 
rights, by express grant, 181. 
right of way, 181. 
right in feus, 206. 
sale by roup, 378. 
trust, 628. 
PusuicaTion, of literary, &c., works, 
134; right of author before, 133. 
of defamation, 116; of inhibition, 
256. 
PUNISHMENT of crime, 116 seq. ; maxi- 
mum awarded by sheriff, 35. 
Purin, 79. See Tutor. 
under fourteen (boys) or twelve 
(girls), 79 ; cannot act for himself, 
but can commit crime, 79. 
father or mother is administrator-in- 
law, 80. 
actio tutele directa, 90, and contraria, 
90 ; audit by Accountant of Court, 
90. 
deeds by, null, 91; unless he is 
lucratus, 92. 
See Restitution on Minority and Lesion. 
cannot marry, 61. 
domicile of, 785. 
as witness, 692. 
as criminal, 713. 


a nuisance, 
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Puriz, Protection Acts (Judicial Fac- 
tors), 75, 277, 639. 

PurcHase. See Sale. 

Pure obligation, 283. 

PurGation, of inhibition, 259; of 
vitious intromission, 624 ; of irri- 
tances, 164, 196. 

PuRGED of partial counsel, 692. 

PURPRESTURE, 173. 

PuRSvIVANT, 44. 

PUTATIVE marriage, 102. 


Quadriennium utile, 92. 
QUALIFICATION of Court of Session 
Judges, 25. 
QUALIFICATIONS of ownership, 135. 
QUALIFIED privilege, 118. 
QUALITY, error as to, in contracts, 290. 
in oath on reference, 686. 
Quantity, in indictments, 762. 
error as to, in contracts, 290. 
Quarry, not teindable, 251. 
QUARTER, sessions, 39, 807. 
seal, 174, 625. 
Qvasi-ContTRACct, 434. 
Quast-Deticr. See Wrong. 
of married women, 70. 
obligation arising from, 284. 
QUINQUENNIAL prescriptions, 546, 
Quoad omnia parishes, 55. 
Quoad sacra, annexation of lands, 56 ; 
parishes, 56. 
Quod nullius est fit occwpantis, 121. 
Quod nullius est fit domini regis, 122, 
625. 
Quorum, of justices, 41; of trustees, 
631, 635; of tutors and curators, 
85. 
Quon, 614. 


RawBeits, ground game and vermin, 
176-7. 
RapDIcaL right, 629; affected by ad- 
judication, 262, 269. 
RaILWAY, as common carrier, 450, 452, 
454, 
accidents to passengers on, 112, 454, 
conveyance in reasonable time, 454, 
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Raitway, frauds and bye-laws, 455. 

passengers’ luggage, left luggage, per- 

sonal luggage, 455. 

goods, See Carrier. 

form of intimation to, 524. 

stock and plant, not poindable, 536. 

not liable to be sequestrated in bank- 

ruptcy, 673. . 

Commission, 452. 

valuation, 808. 

Clauses Act, 136. 

Companies Arbitration Act, 708. 
RAISER, real and nominal, 652. 
RANKING, in bankruptcy, 679. 

and sale, 277 seqg.; when competent 

at suit of creditor. 278 ; procedure, 
278; expenses, 279 ; at instance of 
apparent heir, 279; effect of decree, 
279. ; 

Rare, 736; tried only in Justiciary 
Court, 29, 35. 

Rares and taxes, 790. 

imprisonment for failure to pay, 702, 

706. 

RatIFIcATION, see Homologation; by 
wives, 74; effect on deeds in 
favour of third parties, 74. 

after majority, of a minor’s deed, 93. 

of agent’s acts, 427. 

REAL, action, 640. 

burdens, 157. 

couditions, 157. 

contracts, 300 seg.; nudum pactwm, 

300. 

delivery, 124. 

diligence, 256 seq. 

injury, 754. 

lease, 184. 

raiser, 652. 

rent, 165, 807; in assessing for 

manse, 52; in church assessments 
55. 

rights, on sasine, 158. 

security, 212, 282. 

servitude, 218. 

warrandice, 152. 
REALISATION, of 

679. 


bankrupt — estate, 
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REBELLION, in old brieve of inquest, 
581. 

REBUILDING of manse, 53. 

ReEcAL, of inhibition, 257 ; of award of 
sequestration, 675. 

Receipt for price, 511. 

REcEss, 664. 

RECKLESS 
732. 

RECLAIMING, 662, 698. 

RECOMMENDATION, letter of, 442. 

RECOMPENSE, 286 ; for improvements, 
127. 

REcONVENTION, 16. 

ReEcorD, of sasines, 155 ; in an action, 
659. 

RECRIMINATION, in action of divorce, 
ce 

REDDENDO, 149, 161; feu-duty, 162; 
form in which it is stipulated for, 
162 ; services, 162. 

REDEEMABLE rights, 212 seq. 

REDEMPTION, of casualties, 168. 

in adjudication, 268. 

REDUCTION, action of, 642, 644; will of 
the summons, 644; grounds of, 
644. 

in bankruptcy, 667. 

of fraudulent alienations and prefer- 
ences at common law, 667 ; onerous 
and gratuitous deeds, 667; ante- 
nuptial and postnuptial contracts, 
667. 

statutory reductions: (a) of undue 
alienations, 668 ; to conjunct and 
confident persons, coupled with in- 
solvency at date of challenge, 668-9 
(1621, c. 18, part 1). 

(b) (ibid., part 2) grants in disappoint- 
ment of diligence, 669. 

saving of rights of innocent third 
parties, 670. 

(c) 1696, ¢. 5; preferences at or after 
bankruptcy or within 60 days be- 
fore it, 670; notour bankruptcy, 
670; constructive bankruptcy, 670; 
exceptions ; cash payments; acts 
in ordinary course of trade; nova 


acts, when criminal, 
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debita, 671 ; things done by creditor 
himself, 671 ; trusts, 672. 
REDUCTION, not supported by arrest- 
ment yur. fund. causd, 16. 
of inhibition, 259. 
ex cupite lecti, 586. 
as a mode of review, 699. 
of decrees in foro of Court of Session, 
698 ; of awards, 710. 
form, App. VII. (4). 
improbation, 642. 
real and personal interest, 642-3. 
certifications, 643. 
of company’s capital or shares, 424. 
Rz-EXxcHANGs, in bills, 341-2 
REFERENCE. See Arbitration. 
oath on, 685. 

ReForMATORY, 714,804. 

REFRAIN, obligations to, 282. 

Regalia majora and minora, 177, 180. 

REGALITY, 36 ; civil and criminal juris- 
diction, 36; repledging, 36 ; single 
escheat, 36 ; abolished, 37. 

burgh of, 41. 

Regiam Majestatem, publication of, 5 ; 
nature of leading treatise, 5 ; leges 
burgorum, 5; other books of law 
therein, 5; not ratified by Parlia- 
ment, 5. 

Reeister, of births, deaths, and mar- 
riages, 64, 801; of companies, 414; 
of members therof, 414; of entails, 
565-6 ; of sasines, 155. 

REGISTERED letter, mode of citation, 
45 ; in removings, 198. 

REGISTRAR, of births, deaths, and mar- 
riages, 64, 801. 

REGISTRATION, as prorogating jurisdic- 
tion, 19; in Commissary Court 
books, 60; of marriages, 64, 801 ; 
of sasines, 155; of leases, 186; of 
inhibition, 256. 

equivalent to delivery, 316 

of companies, 414 ; of merchant ship- 
ping, 457. 

how far equivalent to intimation, 525. 

for publication, preservation, or exe- 
cution, 525. 
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REGISTRATION, of voters, 809. 

ReEGuar clergy, 46. 

Rei aliene, legacy, 595, 610. 

Rei interitus, in extinction of servitudes, 
231. 

Rei interventus, 183, 297 ; of two sorts, 
presuming an obligation, and 
clinching an informal contract, 
297; in contract of service, 382 ; 
in constitution of caution, 437 ; 
in proof of discharge of debt, 512. 

Rei persecutoriw, actro, 646. 

Ret site, lex loci, 780, 786. 

REINSURANCE, 469, 476. 

REINVESTITURE of bankrupt on com- 
position, 680. 

RELATIONSHIP, reason of declinature of 
judges, 18. 

no longer disqualifying a witness, 691. 

RELEVANCY, 683 ; of indictment, 766. 

ReEwier, in feus, 166; a debrtwm fundr 
recoverable by poinding of the 
ground, 167; amount, 167; 
whether it or composition is due ? 
167; tendering heir, 167. 

of heritors, whose land is designated 
for glebe, 54. 

infeftment of, 215. 

deeds in, do not require delivery, 316. 

in caution, 439, 440. 

interest on sum due in, 444. 

in relation to limitation of cautionary 
obligations, 548. 

among vitious intromitters, 624. 

from personal lability of trustees 
out of trust estate, 535. 

of paupers, 799. 

RELIGIOUS bodies, property of, 604. 

RELOCATION, tacit, 190; of tack of 
teinds, 255; in service, 383; in 
partnership, 403. 

Remepy, international law as to form 
of, 789. 

Remission, of crime, 775. 

REMOTENESS, of cause of injury, 114. 

REMOVING, of tenants, 195 seq., 649, 706. 
See Lease. 

during currency, of the lease ; by irri- 
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tancy on arrears of rent for two 
years, one year, or half a year, 
195 ; consent of parties, 196 ; con- 
fusione, 196 ; breaks, 196. 
REMOVING, at ish, 196; warning, old pre- 
cept, 196; modern procedure (#) 
more than 2 acres in extent ; length 
ofnotice; probative with ish or with 
letter of removal, without going 
to the Court, 197; () 2 acres or 
less, buildings, fishings, shooting 
and other heritable subjects; 
length of notice, 198; mode of 
notice, 198; terms of removal, 
197, 198 ; summary process, 198. 
action of removing, 198; summary 
ejection, against vitious possessors, 
precarious possessors, &c., liferent 
leases, 198-9. 
title to sue, 199; infeftment before 
decree, 200. 
violent profits, 200. 
Court competent, 200. 
effect against assignees, 200. 
sued by trustees, 633. 
prescription of, 545. 
Rent, 201. See Lease. 
in money, kain, grain, share ol 
minerals, and commutation of pro- 
duce, 201 ; of farms due for croq 
and possession, 201; legal anc 
conventional terms of payment 
forehand, backhand, 201. 
recovered by summary diligence 
action, maills and duties, 201 ; anc 
sequestration on hypothee, 202. 
assignation to, 150. 
must be mentioned in real 
184. 
apportioned in question with life 
renter’s representatives, 241. 
attached by poinding of the ground 
641. 
RENTAL, a form of lease, 190. 
bolls, 247. 
RENTALLER, 190. 
RENUNCIATION, of agency, 433; ¢ 
legitim, 609 ; of lease, 196. 


lease 


yal encom - gle 


ihetes 
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Repair, of manse, 53 ; of churches, 55 ; 
of subjects let, 192. 

Reparation, for wrong, 109. 

Repxat of statutes, 10 ; by repugnancy, 
10; of repealing statute, 10. 

REPLEDGING, 36. 

REPONING, 657. 

Reports, in Parliament and Court, 
privileged, 118. 

Repositories of deceased, sealing of, 
623. 

REPRESENTATION, passive, in heritage, 
576; limited to amount of suc- 
cession, 577 ; beneficiwm inventarrt, 
578 ; not in strict entail, 576. 

in heritable succession, 561 ; in move- 
able succession, 588 ; not in legitim, 
608. 

of a play, 135. 

REPRESENTATIVE, not affected by action 
raised on arrestment, jur. fund. 
causa, 16. 

oath of, in proving prescribed debt, 
545. 
of trustee shareholder, 635. 
peers, 22. 
title to sue of, 299. 
REPROBATOR, 693. 
REPUGNANCY, in statutes, 9. 
in wills, 593. 

REPUTATION, right to, 115. 

REPUTED ownership, 126. 

REQUISITION, effect on conversion, 142. 

Res geste, 683, 773. 

Res ipsa loqutur, 112, 453. 

Res judicata, 697 ; in right of way cases, 
181; in criminal cases, 768. 

Res mere facultatis, 542, 554. 

Res noviter veniens ad notitiam, 698. 

Res nullius, 122. 

Res perit suo domino, 358. 

Res publice, 138, 180. 

Res sacre, 138. 

Res sita, as founding jurisdiction, 14 ; 
if the thing be immoveable, 780, 
786. 

Res universitatis, 138. 

REscission or damages, 290-3. 
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RESCIssorY action, 642. 

RESERVATION, liferent by, 236. 

Reset, 740. 

RESIDENCE, for domicile of citation, 14 ; 

"required for marriage, 64. 

RESIDENTIAL settlement, 800. 

RESIDUE, 596. 

RESIGNATION, of feus, history, 205 ; ad 
remanentiam, 209 ; in favorem, 210 ; 
proprus manibus, 210; abolished, 
211. 

and sasine, 160. 

of trustees, 632, 634, 635. 
RESOLUTIVE, condition, 283-4, 600. 

clause, in entail, 565. 

Respondeat superior, 387. 

Respondentia, 305, 464 ; gives an insur- 
able interest, 476. 

REsPonsiBiuity, for wrongs, 108; of 
master for servant’s acts, 387. 

RESTAGNATION, of steam water. 234. 

RestinG-Owine, of prescribed debt or 
bill, how proved, 544, 550. 

ReEstituTiIon, for minority and lesion, 
92; of voidable, not void deeds, 
if action raised within the quad- 
riennium utile, 92; lesion must 
be enorm, ég., in donations, cau- 
tion, loans, sales of heritage ; not 
being the result of accident, 93 ; 
nor of a judgment properly ob- 
tained, 93; nor of ward’s delict 
or fraud; nor if he has ratified 
the hurtful deed; nor if it was 
made in course of his business, 93 ; 
nor if restitution be impossible ; 
nor if counterpart was used for 
his benefit, 94. 

right of getting restitution extends 
to minor’s heirs, 94. 

effect is to let the things return to 
their former state, 94. 

obligation to make, 286. 

in reparation of wrong, 109. 

RESTRAINT of trade, contracts in, 295. 

RESULTING trust, 628. 

RETENTION, 372, 516. 

(a) balancing of accounts in bank- 
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rupey, 517 ; counter-claim, though 
illiquid, being capable of being 
ranked for, 517. 

RETENTION, (0) special, for repairs, &c., 
on thing retained, ¢.g. shipwrights, 
carriers, salvors, innkeepers, 517. 

(c) for general balance arising out of 
a course of employment, 518 ; law- 
agent’s right to retain documents, 
518; mercantile factor’s right to 
retain goods, 519; banker’s lien, 
519; policy-broker’s, 519; cau- 
tioner’s, 519 ; stockbroker’s, 519. 
depends on possession, 518. 
clause of, of rent, 186. 
RETOURED duties, 164. 
RETOURS, prescription of, 546. 
in relation to positive prescription, 
546. 

RETROACTIVE laws, 4. 

ReturRy, clause of, 575. 

REVERSER, 213. 

REVERSION, 213. 

Revocation, of gifts between spouses, 
73; of agency, 433; of will or 
legacy, 590. 

Riser, 740. 

Rieut of way. See Road. 

Riot, 43, 723. 

Riot Act, 724. 

Riotine, mobbing and, 723. 

RIPARIAN proprietors, 234. 

RIsK, in sale, 358, 361, 367 ; of thing 
let, 191; ininsurance generally, 467. 

River, 234; its channel, banks and 
water, 234; mediwm filum, 234 ; 
common interest, 234; rights and 
duties of opposite riparian owners, 
234 ; of successive owners, restag- 
nation, deflection, altering flow, 
pollution, primary uses, irrigation, 
manufacture, 234. 

navigable, tidal, 180, 

Rivers PoLLution Act, 234, 794, 797. 

Roap, former jurisdiction of justices 
over, 39. 

public, contrasted with servitude of 
way, 222. 
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Roap, accidents, 112; rule of the, 

112 ; in case of tramways, 112. 
origin of, 181; Roads and Bridges 
Act, 181, 792. 

RoppeEry, 737, 740. 

Rop and line, in salmon fishing, 178. 

Rogues and vagabonds, 719. 

Rout, valuation, 808. 

Roman law, 4,6; Justinian’s collection, 
4; its fate in the Middle Ages, 4 ; 
called in Scots Acts the common 
law, 4; its authority in Scotland, 
6; as to degrees of relationship, 63. 

Roor of flatted house, 224. 

Roup, sale by, 378. 

Roya burgh, 41. 

Roya.ry, as rent, 201. 

Rusric, of Acts, use in construing 
them, 8. 

Rute, of the road, on land, 112; al 
sea, 460. ‘ 

to show cause in civil jury cases, 660 

Runnine days, 466. 

Runnine-Down clause in marine policy 
472, 495. 

RUNNING letters, 760. 

Runrie, 437. 


SABBATH-BREAKING, 719. 
SaFeEry, right to personal, 110. 
Savary, of judges, 45 ; prescription of 
543; arrestment, 531; in bank 
ruptey, 678. 
SaLE, of goods, 356 seq. 
transfer of the property, its history 
356-8, 365. 
risk, its history, 358, 361, 367. 
Factors Acts, 358. 
warranty, 1ts history, 359. 
barter or permutation, 359. 
The Code, 360 seq. 
sale and agreement to sell, 360. 
formalities, 361. 
existing and futwre goods, 361. 
price, 361, 
conditions and warranties, 362 ; as t 
time, 362 ; remedies, 362 ; implie 
undertakings as to title, 363; di 


INDEX 


scription, 363 ; quality and fitness, 
363 ; sample, 364. 

SALE, transfer of property, 356-8, 365 ; 
rules as to intention, 365 ; disposal 
reserved, 366; risk passing, 358, 
361, 367. 

transfer of title, 367 ; seller or buyer 
in possession after sale, 368. 

duties of seller and buyer: as to de- 
livery, 368; of wrong quantity, 
369; by instalments, 370; to 
carrier, 370; risk at distance, 
370; right of buyer to examine, 
370; acceptance, 371; rejection 
and return, 371 ; breach, 371. 

unpaid seller’s rights against the goods, 
371 ; (a) lien or right of retention, 
372 ; (b) stoppage in transitu, 373 ; 
duration of transit, 373; mode of 
stoppage, 374; (c) resale, 374 ; 
etfect of subsale or pledge by 
buyer, 375 ; (d) rescission, 375. 

remedies of seller, 375 ; of buyer, 376 ; 
specific performance, 377; on 
breach of warranty, 377. 

interest and special damage, 377. 

auction, 378. 

payment into Court on breach of 
warranty, 378. 

savings, 379. 

interpretation, 379. 

on poinding, 538. 

of ship or share, 458, 464. 

of teinds, 50, 259, 262. 

of entailed estate, 568. 

on landlord’s sequestration, 204. 

by trustees, 633. 

of common property, 436. 

of heritage, by minor, restored against, 
93. 

by guardians, 87. 

international law as to, 787. 

of radical right, 629-30. 

and ranking. See Ranking and Sale. 

of insured premises, 504. 

SaumMon FISHING, 178, 182; title and 
possession, 178 ; stationary engines, 
179 ; cruives, 179; weirs, ladders, 
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estuaries, sea-shore, close -time 
weekly and annual, 179 ; Fishery. 
Board, District Boards, 179. 
Sammon FIsHING, as a dominant tene- 
ment, 222. 
paramount to other fishing, 235. 
prescription, beyond limits of bound- 
ing charter, 182. 
SALTmrRS, 44, 105. 
Salvd rev substantid, 235, 240. 
SALVAGE, 460. 
charges, 491, 495. 
hypothee for, 306. 
involving right of retention, 517. 
SAMPLE, sale by, 364. 
SANCTUARY, 673. 
SASINE, a symbolical delivery, 124. 
as title for positive prescription, 540. 
instrument of, 154. 
not required for liferent by reserva- 
tion, 236. 
precept of, 153. 
registration of, 155. 
superseded by registration of con- 
veyance, 155. 
SATISFACTION, of jus relicte, 613; of 
legacy, 597 ; of legitim, 610. 
SAVINGS, not carried by mutual settle- 
ment, 602. 
ScHoon Boarp, 802; history, 802 ; 
area, constitution, 803 ; functions, 
803 ; finance, 803. 
SCIENTIFIC property, 134. 
Scops of firm’s business, 398-9. 
Scorcwh EpucatTion DEPARTMENT, 
810. 
Scots Acts, promulgation of, 3. 
ScuLPruRE, 135. 
SEA, round coasts, 180; within three 
miles, vested in Crown, 180. 
SEAL in Crown grants, 173. 
of Commissary Court, 60. 
of Court, 32. 
SEAMEN, 459 ; hypothee for wages, 306. 
SEARCH warrant, 760. 
SEAWORTHINESS, 465. 
warranted in voyage policy, 469, 484. 
SECLUDING executors, bonds, 141. 


894 


SEcoNDARY meaning of words in stat- 
utes, 8. 

Secretary for Scotland, 809. 

SECULAR clergy, 46. 

Security, infeftment in, 215. 

SmpERuUNT, Acts of, ancient and present 
nature of, 6. 

SEDITION, 723. 

SEpDucTION, 112. 

Sristn. See Sasene. 

SELF-DEFENCE, 111. 

Semiplena probatio, 688. 

SENTENCE in criminal cases, 774. 

money, 45. 

SEPARATION of husband and wife, 69, 
72, 74; of fruits, 127; of counts, in 
criminal cases, 768 ; of trials, 768. 

SEPTENNIAL limitation of caution, 547. 

SEQUELS, in thirlage, 227. 

SEQUESTRATION, in bankruptcy, 673 seq. 

its aim ; to whom it applies, 673 ; 
deceased debtors, 674; not railway 
companies; or joint stock com- 
panies, 673 ; as to foreigners, 673. 

in Bill-Chamberand Sheriff Court, 674. 

by whom craved, 674 ; creditors’ peti- 
tion ; oath, accounts, vouchers pro- 
duced ; nature of debt, 674. 

award of, 674 ; interim management 
by factor ; Gazette notices ; recal, 
675. 

deed of, arrangement, 675; nobile 
offictwm, 675. 

domicile ; courts; Accountant of 
Court, 675 ; commissioners, clerks, 
and officers of court; mandatary ; 
record, advertisement, 676. 

effect of award ; transfer to creditors 
in security, 676; on diligences ; 
alienations and preferences, 676. 

trustee: elected by creditors having 
claims ; securities, 677 ; discount, 
future debts, contingent debts, 677 ; 
disqualifications, 677. 

act and warrant, 677; vesting and 
title, 678. 

examination of bankrupt and others, 
678. 
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SEQUESTRATION, realisation and distri 
bution of estate, 679 ; ranking, 67£ 
undischarged bankrupt, title to inte1 
fere, to allowance, 679 ; to franchise 
peers, members of parliament, 680 
title to sue and be sued, 680. 
discharge on composition and rein 
vestiture, 680. 
discharge on dividend, 680. 
review ; discharge of trustee, 681. 
factory on estate of a decease 
person, 681. 
as dissolving partnership, 405. 
recals gifts between spouses, 73. 
of land-estates, 276. 
as a real contract, 304. 
landlord’s, 204. 
damages, if wrongous, 115. 
an element in notour bankruptcy 
670. 
Servant. See Master and Servant. 
powers of justices over, 39. 
as witness, 691. 
responsibility for assault, 111. 
SERVANTS’ fees, prescription of, 543. 
SERVICE. See Master and Servant. 
of hewrs, 578. 
old form by brieve of inquest retour 
able to chancery, 578; mortan 
cestry, 579 ; in burgage ; hasp am 
staple, 582. 
modern form before sheriff on petition 
33, 579 
general and special, functions of eack 
580; equivalent to general con 
veyance, 580. 
heads of old brieve in general service 
581 ; in special, 581. 
benefictum inventari, 578. 
what is carried by, 583; when un 
necessary—for jura sanguinis, 584 
leases, nominatim institutes, 584. 
vesting of personal right now b 
survivance, 584. 
to be completed by recording th 
extract instead of old infeftment 
585. 
not required of heir to lease, 187. 
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SERVICE, to radical right, 629. 

to terce, 238. 

by vassals to superiors, 149 ; incum- 
“bent on tenants, 193. 


SERVIENT tenement, 222. 


SERVITUDE, 218, 220 seq. 

natural, legal, and conventional, 220 ; 
predial, 218, 222; positive and 
negative, 218 ; personal, 235. 

constitution of negative by express 
grant, 220; of positive by express 
grant or positive prescription or 
implied grant, 220-1; possession 
the “badge” and “measure” of 
right, 220 ; comfortable enjoyment, 
221 ; severance of unity of owner- 
ship, 221. 

nature : dominant and servient tene- 
ments, 222; real right or real 
burden, 222 ; not a faciendo, 222 ; 
to be exercised cwwiliter, 222 ; 
strictt juris, 230. 

extinction: confusione, 231; rev interitu, 
231; non utendo, 231; discharge, 
231; of thirlage, 231. 

in division of commonty, 436-7. 

prescription of, 220, 540. 

beyond limits of bounding charter, 
182, 541. 

cognisable by sheriff, 34. 

Susston, Court of, 23 seg. 

origin of name in the older Session, 
23; Daily Council, 24; Court of 
Council and Session or College of 
Justice founded in 1532, 24; fif- 
teen judges, partly churchmen at 
first, 24 ; choice of president, 24 ; 
defunct during the Usurpation, 
restored at the Restoration, 25. 

Qualifications and trials of the 
judges, 25; divisions, 25; Outer 
House, 25; now thirteen judges 
25; has absorbed the jury court, 
and the Admiralty court, court of 
commissaries of Edinburgh, in 
their more important functions, 
and Court of Exchequer, 26 ; Bill- 
Chamber, 26; vacations, 26; 


extraordinary lords, 26;  privi- 
leges, existing, of exemption from 
proceedings for judicial defama- 
tion, 118, and obsolete, 27; former 
jurisdiction in crimes, 27. 

Session, Court of, jurisdiction, how 
far exclusive, 27; how far appellate 
only, 28; how far concurrent, 28; 
law and equity not distinguished, 
28; nobrle officitum, 28. 

in consistorial, 60. 

a supreme court, 12. 

proceeds on arrestment jur. fund. 
causd, 16. 

as Admiralty Court, 32. 

as Exchequer court, 31. 

cognosces insanity, and appoints 
curators bonis, 96, 98. 

old Court, 23. 

appoints tutors-dative and factors 
loco tutoris, 81-2. 

in division of commonty, 436. 

issues Acts of Sederunt, 6. 

procedure in. See Process. 

as Commission of teinds, 249. 

in forgery cases, 27, 745. 

Ser, bills in a, 346. 

Set-orF, 514. 

SETTLEMENT, of paupers, 800; of radical 
right, 629. 

SEVERANCE of unity of ownership, 221. 

SEXENNIAL prescription of bills and 
notes, 550. 

SHARE, arrestable, 530; of ship, 458 ; 
in companies, 412 seg.; held by 
trustees, 635. 

SHAREHOLDERS, in companies, 412 seq. 

Suear, symbol used in sasine, 154. 

SHEEP, carriage of, 451. 

SueERiFF : his ancient jurisdiction, 33 ; 
extensive, reaching pleas of the 
Crown, heritable questions, and 
appeals from barony courts, 33 ; pre- 
sent jurisdiction, 33; unlimited in 
moveable rights, 33 ; as to heritable 
questions, ou brieves, nuisances, 
servitude, feu-duties, ground- 
annuals, services, certain irritancies 
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and adjudications; also in ques- 
tions as to heritage, removeable 
overa limit in value; straightening 
marches, bankruptcy, Admiralty 
eases, and aliment; privative if 
value do not exceed £50, 34; 
jurisdiction founded on domicile, 
arrestment jurisdictionis fundande 
causa, property in sheriffdom, locus 
solutionis, or delicti, &c., 35 ; crimi- 
nal jurisdiction, except as to 
treason, murder and rape; pun- 
ishment awardable not exceeding 
two years’ imprisonment; and 
three months or fine of £10 in 
summary cases, 34; ministerial 
powers, 36. 
SHERIFF, jurisdiction as to manses, 53. 
appoints curator bonis to insane 
persons, 98. 
fee, 45. 
in service to terce and kenning, 
238-9. 
in sequestration, 674. 
in Exchequer work, 31. 
in adjudications, 34, 275. 
in commissary cases, 60. 
in division of commonty, 436. 
under Lands Clauses Act, 137. 
courts, 33. 
appoints factors loco tutoris, 82. 
court, an inferior court, 12; pro- 
cedure, 665; arrestment of ship 
to found jurisdiction, 16; as 
Admiralty court, 32. 
SHERIFF OFFICERS, 45. 
SHERIFF-PRINCIPAL and sheriff-substi- 
tute, 37. 
Suip. See Shipping. 
as common carrier, 450. 
in marine insurance, 474. 
arrestable, 530; and that jur. fund. 
causd, by Sheriff Court, 16. 
proof of transactions concerning, 691. 
responsibility of, for safety of cargo, 
303. 
SuHrppine, 456 seg. See also Charter- 
Party; Bull of Lading ; Ship. 
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SHIPPING, is moveable property, 456 ; 
navigation laws, 456; British 
ship, 456. 

registration, surveyor’s certificate, de- 
claration of ownership, 457; entries 
on register, indorsation of altera- 
tions, change of name, 457; trust 
and beneficial ownership, .457 ; 
certificate of registry, 458. 

shares, sixty-four or sixteen, held by 
64 or 16 part owners at most ; 
joint owners, corporation, 458. 

sale and mortgage, 458; bill of sale, 
458 ; certificates of sale or mort- 
gage, priority of mortgages, 459. 

international law as to, 788. 

seaman, wages, allotments thereof, 
advance notes, 459 ; lien, 459. 

passenger and emigrant ships, 459. 

rule of the road at sea, 459. 

pilot, 459. 

lighthouses, 460. 

wrecks, 460. 

salvage, when due, amount, life 
saved, 460. 

collision, 460; contribution to loss 
when both ships are in fault, 461 ; 
money limit, 453. 

master of ship not necessarily a 
British subject, 463; certificate. 
primage, lien, discipline, 463-4 ; 
dnties, seaworthy ship, deviation, 
clearance papers, log-book, care 
and skill, delivery of cargo, 464: 
powers usual and on emergency. 
464; sale and hypothecation of 
ship or cargo, 464. 

liability of owners, 465; seaworthy 
ship, competent crew, storage. 
clearance, convoy, unloading, 465. 

liability of cargo, to pay freight, take 
delivery at proper place, 465 
freight pro ratd itineris, 465; by 
whom freight is due, 466. 

SHootrne, 731. See Game. 

Suop Acts, 386, 794. \ 

SHort, interest in marine insurance 
488-9. 
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SHort, roll, 663. 

SHORTENING of statutes, 10; sections, 
10; short references, 10; mascu- 
line and feminine, 10; singular 
and plural, 10; “month,” 
“county,” “land,” “oath,” inter- 
preted, 10. 

SICKNESS, of servant, as affecting wages, 
384, 

Sia, bill payable on or after, 321. 

SIGNATURE. See Subscription. 

of Crown writs, 173. 

SIGNET, King’s, 32. 

Silva cedua, 240. 

SILVER mines, 178. 

Seumvpliciter, desertion of diet, 766. 

SIMULATE gifts of escheat, 172. 

Sine quo non, of tutors and curators, 85. 

SINGLE, bills, 663. 

escheat, 168. 

SryeuLaR words include plural, 10. 

Stngult in solidum, liability of guardians, 
89. 

liability for wrong, 109. 

Srxty days, the period of constructive 
bankruptcy, 670. 

SKENE, Sir John, collector of Reguam 
Majestatem, 5. 

SKILL, expected of employee, 384, 427, 
428. 

Sains, letters of, 775. 

SLANDER. See Defamation. 

Suaves, 105. 

Smatt Desr Court, of sheriff, 38 ; of 
the justices, 39; formerly of the 
commissaries, 60. 

SmaLt Estates Acts, confirmation of 
estates under, 622. 

Smoke, damage, in fire insurance, 504. 

nuisance, 219. 

SMUGGLING, 726. 

Socrety. See Partnership. 

Socius criminis, 715, 763, 770. 

Sopomy, 736. 

Sonatrum, 109. 

Sonemnirtiss, of deeds. See Writ. 

Solum of flatted house, 225. 

Solutionis, lea loct, 780, 787. 


Son-1n-LAw, obligation of aliment, 
285. 
SoRNING, 741. 
Soum, 53, 223. 
SouMING and rouming, 223. 
SPECIAL, adjudication, 268. 
case, 662. 
charge, 270. 
defence, 764. 
legacy, 596. 
powers of trustees, 633. 
resolution for winding-up company 
judicially, 420, 421; voluntarily, 
422. 
retention, 517. 
service, 581. 
SPECIFICATION, a mode of acquiring 
property, 123. 
of documents, 653. 
of patents, 129. 
Spes successions vn obligatione, 571. 
SPIRITUALITY, 47, 244. 
Spondet perrtiam, said of agent, 427, 428. 
SPRING traps, 177. 
SPUILZIE, 646; how prescribed, 543 ; 
of teinds, 247. 
Squalor carceris, 704. 
SQuaTTING, 176. 
STABBING, 731. 
STABLER, 303. 
SraFr, and baton, symbol in resigna- 
tions, 210. 
Starr, common, 225. 
SrakeE-NeEts, in salmon fishing, 179. 
Sramp, 312; on bill, signature on, 324. 
STAMPING, 312. 
STANDING Jorn? ComMIrrEn, 796. 
SrapE, hasp and, 582. 
STATED case, in summary appeals, 779. 
under Workmen’s Compensation Act, 
392. 
SraTEMENTS of accused, in criminal 
cases, 772. 
STATIONARY engines, in salmon fish- 
ings, 179. 
STATIONERS’ Hawt, 135. 
Stratus, questions of, determined by 
law of domicile, 14, 783 ; action as 
57 
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to, not supported by arrestment 
to found jurisdiction, 16. 
SravTurE, interpretation of. See Inter- 
pretation. 
proclamation, 3 ; commencement, 3. 
Scots Acts, 5; scope of public general, 
5; and common law, 7; devices 
for shortening s., 10. 
instituting corporation, 410. 
Statute Lazour, 39, 181. 
SraTuToRY meeting, 415. 
STEELBOW, 175. 
STELLIONATE, 750. 
SrerRinity of land under lease, 194. 
STEWART, 37. 
STILLICIDE, 226. 
STIPEND, early history of, 50. 
assumption of thirds, 50; Commis- 
sion of Plat, 50; commissions for 
planting kirks, and modifying 
stipends, 50; for erecting new 
churches, and later for valuation 
and sale of teinds, 50 ; work trans- 
ferred to Court of Session, 50; 
sitting in a court of five, 51; 
augmentations, 51; maximum and 
minimum, 51; intervals of twenty 
years required, 51; glebe taken 
into consideration, 51; modifica- 
tion, 51; locality, 52; interim 
scheme of locality, final scheme, 
under and over payments, 52. 
allocation of teinds for, 253. 
legal terms of payment, 56; Whit- 
sunday and Michaelmas, 56; no 
apportionment, of, 56, 145; pre- 
scription of, 57, 546-7. 
poinding for, 538. 
vacant, 48; went to patron for 
pious uses, 48 ; now to Ministers’ 
Widows’ Fund, 49. 
Stock, in partnership, 401. 
and teind, 247. 
STOCKBROKER’S lien, 519. 
Srockep farm, liferent of, 235. 
STOPPAGE in transitu, 373 ; as affected 
by indorsation of bill of lading, 
374, 
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StTorRAGE of water, 234. 
STOUTHRIEF, 740. 
StTOWAGE of cargo, 464, 465. 
STRAIGHTENING march fences, 225. 
STRANDING, in general average, 495. 
in marine policy, 503. 
STRANGLING, 731. 
Straw on farm let, 194. 
Srrays, 122. 
Stream. See River. 
SrReEEt not teindable, 251. 
SrrReEss, 761. 
Stricti juris, leases are, 187. 
servitude is, 230. 
STRIKE, 288 ; as to demurrage, 466. 
Sus-Commisstons for valuation of 
teinds, 249. 
Suprev, 148, 157; in regard to com- 
position, 167. 
SUBLEASE, 189. 
Supmission. See Arbitration. 
by trustees, 633. 
SUBORNATION, 749. 
SUBROGATION in Insurance, 473, 497, 
505. 
SUBSCRIPTION of parties and witnesses. 
See Writ. 
SUBSISTENCE of prescribed debt, or bill, 
how proved, 544, 550. 
SuBstiTuTE, judges, 14. 
in entail, 563. 
SUBSTITUTION of heirs, and conditional 
institution, 575. 
SUBSTITUTIONARY legacies, 596. 
SuB-VALUATIONS of teinds, 249. 
SUCCESSION, 557 seg. See Wall; Herit- 
able Succession; Moveable Succession. 
intestate in heritage, 557 seq. 
testate in heritable and moveable, 
589 seq. 
intestate in moveable, 587. 
domicile of, 14, 781. 
to lessee, 187. 
of pupil, not alterable by tutor, 87. 
international law of, 781 seq. 
Sux and labour clause, 473, 497. 
SUFFOCATING, 731. 
Surcrpk, 730 ; in life assurance, 508, 
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SUMMAR roll, 663. 
SuMMARY, complaint, 656. 
diligence, to recover rent, 201; on 
bills, 317. 
jurisdiction, 777. 
petitions, 661. 
prosecution, 777. - 
removing, 198. 
Summons, 655. See Process. 
forms, App. VII. 
Sunpay, in regard to drawing bills, 322. 
liquor traffic, 806. 

SUPERFLUOUS land, 137. 
SUPERINTENDENTS, of ecclesiastical dis- 
tricts, 46 ; of employees, 388. 

Superior, his hypothec, 203, 306. 

SUPERIORITY, defined, 147; in division 
of commonty, 436. 

descending to eldest heir-portioner, 
562 

due to liferenter by reservation, 236. 

rights of, 147, 161. 

SUPERVENIENT law, 151. 

SUPERVISION, of winding-up of com- 
pany, 420, 422. 

Board of, 809. 

SUPPLEMENT, letters of, 15. 

oath in, 687. 

Support, obligation to, in case of 
parent and child, husband and 
wite, 284-5. 

of land and buildings, 232. 

SuPREME jurisdiction, 12. 

SuRVEYOR’S certificate, of ship, 457. 

SuRVIVANCE, heritage vests in heir by, 
584. 

SURVIVORSHIP, involved in trust, 661. 

clause, 600. 

Suspension, 699; note of, 699; 
caution, 700; consignation, 700 ; 
juratory caution, probabilis causa 
litigand2, 700 ; charger, 700 ; com- 
petency, form, and decree, 700. 

and interdict, 661, 701. 

and liberation, 661, 701. 

in criminal cases, 778. 

of prescription during minority, 552. 
caution in, 441. 


SUSPENSIVE condition, 283, 600. 
SWINDLING, 737, 742. 

SyMBOL, used in sasine, 154. 
SYMBOLICAL delivery, 124-5. 


Tacit relocation. See Relocation, Tacit. 
TACITURNITY, 550, . 
Tack. See Lease. 
Taruzig. See Entarl. 
Tantum prescriptum quantum possessum, 
220-1, 230, 541. 
TAXED casualties, 166. 
TAXEs and rates, 790; imprisonment 
for failure to pay, 666, 703. 
TEACHER, tenure of, 803. 
TEACHING, of apprentice, 393. 
TrAR and wear, 192, 241; in law of 
carriage, 450-1. 
TECHNICAL, words in statute, 8; in 
wills, 593. 
TEINDS, 244 seq. 
benefices, temporality, spirituality, 
244, 
origin of, 244 ; appropriations, 245 ; 
exemptions of labores and novalia, 
and the privileged orders, 245, 254. 
parsonage and vicarage, 245 ; mensal 
and common churches; personal 
and predial, 246 ; stock and teind, 
247; rental-bolls, 247; drawn, 247. 
history of, after Reformation ; Lords 
of Erection, 247; annexation of 
church lands to Crown, 247 ; sub- 
mission of questions to Charles I. 
and his decrees arbitral, 248. 
valuation of, 50, 249 ; sub-valuations, 
sub-commissions, High-Commis- 
sion, Court of Session, approbation, 
dereliction, 249 ; sale, 50, 250, 252 ; 
certain teinds not compulsorily 
purchaseable, 250; Crown annuity, 
251. 
constant rent, 251; of nearly all lands, 
251; deductions allowed, 251-2. 
patron’s teinds, 49, 252. 
order of allocation for stipend, free 
teind, 252 ; those in heritor’s own 
hands, bishop’s, and belonging to 
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colleges, &c., 253 ; allocation of free | 


teind, 253. 
Trrnps, exemptions, reclaimed land, 


glebe ; lands held cwm decimis in- , 
clusis, &e., being novaliaor thelabores | 


of thethree privileged orders, 253-4. 


are debita fructwum, 254; hypothec, 


255. 

inhibition of leases of, 255. 

lands including teinds, 255. 

as governed by canon law, 6. 

Lord Ordinary on, 51. 

formerly dealt with by commissaries, 
58. 

in calculating composition, 167. 

included in terce, 237. 

in relation to negative prescription, 
555. 

TpMPLARS, privileged Order, 245, 253. 

TEMPORALITY, of benefice, 47, 244. 

TENANT, and landlord.. See Lease. 

under Lands Clauses Act, 137. 

in poaching questions, 177. 
TrNnDER, of heir, 167. 

of price, 511. 

TENEMENT, dominant and servient, 222. 

house, 224. _ 

Tenendas, 149. 

Tenor, proving of the, 651. 

TENURE, of teacher, 803. 

TrERcE; 76, 237, 784; when due; of a 
third of heritage infeft in ; scope, 
237; lesser, 238 ; excluded by pro- 
visions, 238;  brieve, service, 
kenning, 238-9. (The reference, 
p- 237, mid., Bartlet, should be 21 
Feb..1811; 27 Nov. 1812, F.C.). 

TERMINATION of trust, 638. 

TERMS, legal and conventional, 144, 
201, 243. 

of removing, 197. 
for servants, 383. 

TERRITORY, of a judge, 11. 

TESTAMENT. See Will. 

TESTAMENT-Dattvn, 615. 

TESTAMENT-TESTAMENTAR, 615, 

TESTAMENTARY, capacity, 606. 

Testamenti-factio, 606. 
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TESTING-CLAUSE, 307. 

THEATRE, 807. 

Tuert, 737; of literary, &c., property, 
134. 

THEFTBOTE, 725. 

TuHeELLusson Act, 593. 

THINNINGS, of wood, 240. 

THIRDS, assumption of, 50. 

THIRLAGE, 227; multure, sequels, knave- 
ship, bannock, lock, gowpen, 227 ; 
out-town, out-sucken, in-town, in- 
sucken, 227; commutation of, 227. 

constitution, 227; cum multuris ; 
barony mill, 228 ; by prescription, 
228. , 
grindable corns, 228; grana crescentia ; 
invecta et cllata, 228 ; tholing fire and 
water, 229. . 
dry multure ; King’s mills; church 
mills, 229 ; mill services, 230. 
abstracted multures, action of, 230. 
extinction, 231. 
THOLING, fire and water, 229. 
an assize, 768. 
THREAT, of nuisance, 219. 
criminal, 748. 

THREE terms’ payment, discharge pre- 
sumed from, 513. 

TuHRouGH ticket, 112, 454. 

TrpaL river, 180. 

Tignt immittendi, servitude, 223. 

TIMBER, right of liferenter to, 240. 

on entailed estate, 569. 

TIME, bargains, 296. 

immemorial, 181. 
policy, 470, 485. 
in indictments, 763. 

TrppLine Act, 294. 

Tirnes. See Teinds. 

TITLE, for possessory judgment, 126. 

of possession, 125. 

in salmon fishing, 178. 

bill of lading, a document of, 463. 

in positive prescription, 541. 

custody of deeds, 236. 

to sue and be sued, on contracts, 299 ; 
assignation ; jus tertiv; jus quesitum 
tertio, 300 ; of wife, 69 ; for damages 
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for bodily injury, 110; for remov- ’ 


ing, 199 ; of a firm, 394. 

TITULAR, 247. 

TocHER, 75 ; how affected by divorce, 
78. 


TonnaGE, limit of liability for life and 


goods, 453. 

Tort. See Wrong. 

ToraL loss, in marine insurance, 471, 
489. ; 

Toucu and stay, 470, 502. 


Town Covuncits, 791; history, area, 


constitution, 791; functions (police 


force, lighting, cleansing, streets, | 


792; buildings, sewerage and 
drainage, water supply, 793 ; public 
health, 794; cognate purposes, 
794) ; finance, 794. 

Tract of future time, 140. 

TRADE, contract in restraint of, 295. 
marks, 131; warranty by them, 368. 
names, 132. 

Board of, 810. 


union, 119; combinations gener- 


ally, 119; procuring breach of , 


contract, 119; 
responsibility, 

Trade Disputes Act, 120 ; partially 
enfranchised, 1871, 288 ; as traders 
and owners, not as to internal rela- 


conspiracy, 120; 


tions, 288; strikes, 288; parlia- 


mentary fund, 289. 
TRAvITION, 124. See Delwery. 

a mode of acquiring property, if there 
be consent to a transfer and actual 
delivery, 124; real or symbolical, 
124 ; seisin, 124; key of depository, 
125 ; delivery order, 125. 

Traditionibus, non nudis pactis, trans- 
ferunter rerum dominia, 124. 

TRAFFIC, on railways and canals, 450 
Seq. 

TRAISTIS, 761. 

Tramway, rule of the road, 112. 
TRANSFER, of property in sale, 356-8, 
365 ; of company shares, 416. 
TRANSFERENCE, action of, 653 ; minute 

of, 654. 


diminished by - 
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TRANSIT of goods, stoppage during, 
373. 
TRANSMISSIBILITY, active and passive, 
of wrongs, 110. 
TRANSUMPT, 655. 
TREASON, 719. 
old Scots law, 719; adoption. of 
English law, 720; definitions, 720 ; 
British subject, 721; Commission of 
Oyer and Terminer, 721; penalties, 
forfeiture, corruption of blood, (PAlg 
death by hanging or beheading, 
722. 
triable by Justiciary Court or special 
commission, 29, 
not cognisable by sheriff, 35. 
TREASON felony, 722. 
TREATING, 724. 
TREATY, 2. 
TRESPASS, 176. 
TRIAL, by jury, in civil cases, 660. 
of criminal cases, 767. 
TRIENNIAL prescription, 543. 
servants’ fees, house-maills, men’s 
ordinaries, merchants’ accounts, 
and other the like debts, 543 ; 
alimentary debts, wages, honorarza, 
salaries, accounts not incurred in 
writing, 543; and not wm re mer- 
catorid, 544 ; to tradesmen or pro- 
fessional men, 544; not cash ad- 
vances, 544. 
clided by action within the three 
years, 544, 
debt proved after the period by writ 
or oath or judicial admission, of 
constitution and resting owing, 
544 ; oath of representative, 545. 
each term runs separate course of 
prescription, 545; but account 
from last item, 545; death closes 
accounts, 545. 
Trout, 235. 
TRUCK, 386. 
Trust, 628 seq. 
defined, 628. 
direct and constructive ; implied, re- 
sulting ; private and public, 628 > 


902 


legal estate denuded or not; gratui- 

tous or not, 628. 

Trust, legal and equitable estates, jus 
creditt, either jus in re or jus ad 
rem, 628-9. 

radical right, in inter vivos trusts for 
creditors, which may be entailed, 
settled, voted on, sold or burdened, 
served to, attached by creditors, 
unless disposed of, 629-30 ; powers 
of trustee; ex facie absolute dis- 
position, 630. 

gratuitous and non gratuitous, 630 ; 
Trusts Acts, 630; excluding only 
bankruptcy trustees, 630. 

how proved, writ or oath, except in 
bills and notes, fraud, negotvorwm 
gestio, 630 ; employment, partner- 
ship ; admitted discrepancy be- 
tween apparent and actual import 
of a deed, 631. 

acceptance of, 631. 

pluraiity of trustees, 631; simple 
nomination with survivorship ; 
acceptors and survivors ; majority 
acting, quorum, 631 ; minority in- 
terfering, 631. 

assumption of trustees, 631. 

new trustees, 632. 

resignation, 632. 

administration, powers of, 633 ; 
ordinary powers, 633; special 
powers, 633. 

duties, 634. 

auctor in rem suam, 634; constructive 
trust, 635. 

personal liability (a) to trust creditors, 
635 ; for fault, or negligence ; if 
individual credit to be pledged ; 
if simple contract be made ; firm 


and company, 635; ear-marking 


shares, 635. 
(b) to beneficiaries, 636 ; criterion 
of diligence, 636. 
(c) for co-trustees and omissions, 
637 ; for and to factors, 637. 
termination of, 638. 
factor on lapsed, 277, 639. 
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Trust, in regard to ownership of ship, 


457. 
in bankruptcy reductions, 672. 
in cases of vesting, 599. 
Acts, 631. 
for creditors, 681. 
bond, adjudication on, 275. 
estate, interest in, arrestable, 530. 


TrustEE. See Trust. 


minor as, 92. 

for heir, liability for casualties, 168. 
relief due by, 168. 

composition due by, 168. 

in sequestration, 677 seq. 

executor as, 620. 


TURNPIKE, 181. 
Turpis causa, of a will or legacy, 598 ; 


in a contract, 294. 


Turor. See Pupil. 


nominate, 80; nominated by father 
or mother, or both, 80; caution 
not required, 80. 

of law; agnate, 80; no custody of 
pupil’s person, 81; his age ; service, 
and caution, 81. 

dative, 81. 

factor loco tutoris, 82 ; an interim ap- 
pointment, 82; made by Court of 
Session or Sheriff Court ; to control 
property only, 82; recal and expiry 
of office, 82 ; duties, 82; caution, 
commission, control by Account- 
ant of Court, 83; special powers 
given ; continuing business, 83. 

persons incapable of being tutors, 84 ; 
as to women, 84 ; outlaws ; aliens ; 
formerly papists, 85. 

number of tutors, 85; quorum ; sine 
quo non, joint appointment, 85. 

difference between tutory and cura- 
tory, 895. 

tutorial inventories, 85. 

powers of tutors; of ordinary manage- 
ment for their wards, 86; in sale 
of moveables and heritage, 87 ; in 
compromising, 87; cannot alter 
nature of pupil’s succession, 87 ; 
nor be auctores im rem suam, 87.. 
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Turor, duties as to maintenance and 
education, 88 ; as to accounting for 
rents and interest, 88; as to dili- 
gence to be exercised, 88 ; singuld in 
soludum liability, 89 ; except in case 
of fathers and mothers, and tutors 
nominated by the father in lege 
poustre, with special exemption, 89. 

expiry of office, 90; cannot renounce 
except for good cause, but may 
be removed for the same, 90-1; 
arrival of puberty ; death of either 
party, marriage of female guardian, 
91; failure of sume quo ps oR 
See Restitution. 
TUTORING a witness, 693. 
TuTORY accounts, prescription of, 548, 


Upat, 148. 

Ultimus heres, 625. 

Ultra petita, decree, 698. 

Ultra fines (vires) compromisst, 709. 

Unvir-INsuRANCE, 498. 

UnveER-PayMEntTs of stipend, 52. 

UNDERWOOD, 240. 

UNDERWRITER, 467. 

Unnbuwz influence in elections, 724. 

Union, of lands, 157. 

Universitas, or corporation, 410. 

UNIVERSITY, representation of, in Par- 
liament, 22. 

teinds not compulsorily sold, 250 ; 

postponed in allocation, 253. 

UNRECORDED instrument of  sasine, 
valueless, 156. 

UNREGISTERED company, 426. 

UnwoRKABLE to profit, mine which is, 
194. 

UnwRITTEN law, 7. 

Upset price, 378. 

Urpan, hypothec, 203 ; servitude, 222 ; 
tenement, 187. 

power to assign urban lease, 187. 

Usaar as affecting sales of goods, 378 ; 
in contracts, 299. 

Usucapro, 539. 

' Usurrvct, 235. 
Usury, 445 ; as a crime, 751, 
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VACANT stipend, 49. 
VACATION, 26, 664, 
VAGABOND, 719, 
Vawvarron of lands and heritages, old, 
165 ; old and new, 807. 
of teinds, 50; instituted in King’s 
decree-arbitral, 249 ; mode of, 250. 
VALUED, policy, 481, 493-5 
rent, 165, 807 ; in church assessments, 
55 ; in division of commonty, 436. 
VERB, unnecessary in wills, 592. 
Verba jactantia, 115. 
VERBAL, injury, 752-4. 
lease, 183. 
wills and legacies, 592. 
VERDICT, in civil cases, 660; in criminal 
cases, 773. 
Vergens ad inopram, 257, 269, 272, 529 
Veritas convici, 116. 
VERMIN, 176. 
Verus dominus or creditor, minority of, 
in regard to prescription, 552. 
VEStING, of legacies, 598. 
intention sought; express date; fixed 
as early as possible, 598; a morte 
testatoris, 598. 
period of distribution postponed, on 
account of annuity, or liferent, or 
contingency, 599 ; trust machinery; 
legacy to a class ; destination-over, 
599 ; survivorship clause, 600. 
subject to defeasance, 600 ; protected 
succession, 602. 
next of kin, heirs whatsoever, heirs 
in mobilibus—used in wills, 602. 
accretion, 602. 
of heritage in heir by survivance, 584. 
of moveables without confirmation, 
614, 618. 
of estate in bankruptcy trustee, 678. 
Via, 223. 
Vid facti, mode of interrupting prescrip- 
tion, 556. 
VICARAGE teinds, 245 ; 
prescription, 555, 
VICENNIAL prescriptions, 546, 549, 


lost by negative 
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VIOLATING sepulchres, 743, 

VIOLENT profits, 200. 

Vis ac metus, 293, 644. 

Vis major. See Damnum fatale. 

Virious intromission ; moveable succes- 
sion, 623. 

when excluded and purged, 623-4. 
relief among vitious intromitters, 624. 
Volenti non fit injuria, 1138. 
VoLunrary, jurisdiction, 11. 
separation of spouses, 69. 
winding-up, 422. 

Vore, 22; on radical right, 629-30; of 
bankrupt, 680; in election of bank- 
ruptey trustee, 677. 

VorTERs, registration of, 809. 

VOUCHER, in sequestration, 674. 

possession of, 511. 
Voyaae policy, 470, 485, 501. 


Wanset, 213; reverser, wadsetter, 213 ; 
proper ; improper, 213. 
and inhibition, 258. 
WADSETTER, 213. 
WaGk, 382 ; varying with firm’s protits, 
398. 
how far arrestable, 531. 
prescription of, 543. 
of seamen, 459. 
hypothec, 306. 
Waaers, 295 ; on differences, 296. 
WAGONER, aS common carrier, 450. 
Wair, 122. 
WAKENING, 654. 
WALLS, as fences, 245. 
of flatted house, 224. 
Wak, 2. 
effect on contracts, 295. 
Warp, casualty of, 158. 
holding abolished, 158, 163. 
WARNING, in removings, 196; in con- 
tract of service, 383. 
WaRRANDICE. See Charter. 
in regard to prescription, 553. 
of title, in sale of goods, 363 seq. 
in lease, 191. 
Warrant of arrest, 756. 
of arrestment, 528. 


WARRANTY. 
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' WaRRANT, indorsation of, 11, 756. 


of poinding, 535. 
See Sale. 
express or implied in marine policy, 
469, 482-5. 
Warton and ward, 146. © 
WATER, 223. 
loch; surface; stagna; underground, 
233; springs, 234. See River. 
damage from, in fire policy, 504. 

WATER SupPPry, 793. 

WATERWORKS, how valued, 809. 

WATERWORKS CLAUSES Act, 136. 

Way, right of, positive prescription of, 
540. 

servitude of, 222; contrasted with 
highway, 222; different kinds, 
223. 

WAYGOING crop, 194. 

WEIGHTS and measures, 294. 

WEIR, in salmon fishing, 179. 

WHALES, acquired by occupation, 122 ; 
greater, going to Crown, 122 ; 
harpooning, ‘‘fast and loose” fish, 
123. 

WuipPine of juvenile offenders, 713. 

WuitsuNDAY, legal term, 144, 201, 248 ; 
for payment of stipend, 56. 

Wibow, as executrix, 615. 

provisions for, out of entailed estate, 
568-9. 
sharing firm’s profits, 397. 

Wire. See Marriage; Husband and 

Wrfe. 

and husband, as witnesses, 692. 

assumed to be compelled by husband, 
if present, to steal, 713. 

domicile of, 782. 

entitled to sue on death of husband, 
110. 

has insurable 
husband, 507. 

privileged in bankruptey, 673. 

taking oath on reference, 686. 

WILD animals, 176 ; acquired by occu- 
pation, 122 ; theft, 737. 

Witp~ =Birps___ Prorecrion 
176, 


interest in life of 


Acts, 


A OR Mt: 
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“ WILFULLY,” no longer as a rule in 
indictments, 762. 

WILL, 589 seg. See Legacy. 

applicable now to heritage as well as 
moveables, 589. 

revocation, 590; by destruction or 
cancellation, subsequent will, 590; 
birth of child after or soon before 
the testator’s death ; ademption, 
591. 

nomination of executors, 591. 

old right of executors to a third of 
dead’s part, 592; executors as ad- 
ministrators for realisation and 
division, 592. 

W. or not? 592; notes, draft, heads, 
sketch, want of a verb, precatory 
words, 592. 

restrictions on testation, 593; 0b turpem 
causam ; perpetuities, 593; Thel- 
lusson Act against accumulation 
of income, 593. 

interpretation, 593; primary sense of 
words, technical sense, extrinsic 
circumstances, 593; legatum rer 
aliene, 595; repugnancy, 593 ; 
supplying and changing words, 
593. 

dealt with, by commissaries, 58-61. 

how far a privileged writ, 314. 

in international questions, 786. 

impossible condition in, 447. 

of minors, 92. 

may carry heritage, 589. 

of summons, 656. 

WINDFALLS, 246. 

WINDING up, of partnership, 405 seq. ; 
of companies, 420 seg. See Com- 
pany. 

Winter Herding Act, 225. 

WircHcraFt, 719. 

WITHOUT PROBABLE CAUSE, 119. 

Witness, admissibility of, 691. 

in criminal cases, 769. 

to deeds, 307; designed, 309; sub- 
scription, 310. 

list of, in indictments, 761, 763. 

protected by law of privilege, 118. 


WomMaAN, as tutor or curator, 84; as 
witness, 691; entitled to certain 
suffrages, 38. 

Woop. See Timber. 

Woop pigeons, 176. 

WorkInG days, 466. 

WorxkMEN’s CoMPENSATION Act, 388. 

WRECK, 122, 460. 


| Writ, in contracts, 683, 690; necessary 


asa rule in regard to heritage, 690; 
business books; bank books, 683-4 ; 
interpretation, 684; loans, dis- 
charges, payments of £100 Scots, 
690 ; gratuitous promises, 690 ; 
ships, 690. 

solemmnitres, 807 ; testing clause, dele- 
tions, erasures, interlineations, mar- 
ginal additions, signatures, wit- 
nesses, 307; amendments in 1874 
as to attestation, 307; subscription 
of parties, 308; initials, mark, 
stamp, seal, 309; designation of 
witnesses, 309 ; notaries, 310; name 
of writer, 310; subscription of wit- 
nesses, 310; solemnities of notarial 
instruments, 311; executions of 
messengers, 311; stamps, 312. 

place and date of signing, 313. 

blank bonds, 313. 

privileged deeds, 313; viz., holograph 
writs, date thereof, 313; wills, 314; 
signature by parish minister as 
notary, 310; discharges to tenants, 
writs wn re mercatorid, quasi-judicial 
Acts, 314; transfers of stocks (one 
witness), 314. 

solemnities of deeds signed abroad, 
315. 

assignation to, 150. 

of clare constat, 541, 582. 

required for caution, 437-8 ; for real 
right of lease, 184. 

or oath, in prescriptions, 544, 547,549, 
551; in proof of trust, 630; in con- 
stitution of contract of service, 382; 
in proof of discharge of debt, 512. 

Writers to the Signet, 33; qualified 

for bench of Court of Session, 25. 
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WRITTEN proof of, 297 
seq. 
WRoNG, 106 seq. 
defined, 107; non-natural use, 107; 
common carriers, 107; dolws malus, 
107; culpa, 108 ; responsibility of 
wrong-doer, 108 ; of crown, public 
departments, court officials ; act 
done in pursuance of statute ; act 
done in suo; culpa tenet swos auc- 
tores, 108. 
reparation for, 109; by damages or 
restitution for culpa which is not a 
mere error in judgment ; measure 
of damages, solatvwm, 109; lability 
singult in soldum, 109; but each 
wrongdoer is exposed to only one 
action, till indemnity is obtained, 
110. 
actio personalis moritur cum persona 
does not apply in regard either to 
a deceasing pursuer or defender, 


contracts, 


INDEX 


110; transmissibility of claim and 
liability, 110. 

Wrong, fundamental rights. to safety, 
liberty, and reputation,.110. - See 
Injury, bodily ; Defamation. 

by combinations, 119; wrong motive, 
119; trade disputes, and Act of 
1906, 120. 

liability of master for servant’s, 386. 

committed by agents, 429. 

in international law, 789. - 

WRONGFUL sequestration, 204. 

Wroneous diligence, 114; damages for 
wrongous imprisonment, 114; for 
arrestinents and poindings, and for 
interdict and sequestration, 115. 

imprisonment, 114, 758. 


“YmarR and day,” 
within, 75. 
limit of verbal employment, 382. 
YounaeErR children, 569. 


death of spouse 
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